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UNITED  STATES  OF  AMERICA, 

District  of  Kentucky,  Sct. 

-0c  IT  RSMSMBBREOf  that  on  this  Iwebty-seveoth  day  of  October,  in  th« 
year  of  our  Lord  one  thousand  ei^ht  hundred  and  thirty,  and  in  the  fifty-fifth 
year  of  the  independence  of  the  United  States,  Tbohas  B.  Mosroe,  of  the 
said  district,  hath  deported  in  this  office  the  title  of  u  book,  t^e  right  whereof 
be  claims  as  author  and  propriH<*r,  in  the  words  nnd  fiirures  followiTicr,  to-wit: 

**Repcrt8  of  eases  ttt  Common  Law  and  in  EmUty,  argued  mid  decided 
in  the  Court  f^  Appeals  of  the  Commonwealth  of  Kenlueky.  By  Thomas 
B.  Monroe,  Reporter  of  ihe  Dedsions  of  the  Court  ofJktpetds,  Volume 
yiL  eommeneinr  with  the  14th  day  of  Aprils  18^,  ana  ending  with  the 
resignations  of  chief  justice  Bibb,  and  judges  Owsley  and  Mills,^ 
^  In  oonior>-.<it^  to  the  ^ict  uf  tbt-  i^ongrvas  of  the  United  Stute^  entitled  "an 
act  fqr  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts 
and  books,  to  the  authors  and  proprietors  of  such  copies  daring  the  time«  there- 
in mentioned,^*  and  also  to  the  act  entitled  *^an  act  sui>pleinentary  to  the  act 
entitled  ^an  act  for  the  encouragenieut  of  learning,  by  securing  the  copies  at 
maps,  charts  and  books,  to  the  authors  and  proprietors  of  such  copies,  during 
the  times  ^berein  meutioned,*  and  eitendin^  the-  beitpfits  thereof  to  the  arts  of 
dengQiDg,  eocraving  and  etching,  historical  and  other  prints.*' 

JOHN  H.  HANNA, 
j^P         /T^        Clerk  of  the  District  of  Kentuclnf. 
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CASES 

BGTBRMmED  IN  THE 

OF  KENTUCKY, 

SPRrNG  TBRM,  AFTER  TI»:  ISTH  AFBIIr, 

1828. 


IIop,^ins'  adrnr,  vs.  Morgan.  i>mt.. 

firror  to  the  MaMonburgb  'Cireait;  Alicet  M*L£aiv,  Jad^e.     Case  I 
Injunction  bands.  Executors,  ConsideraUon, 
JadgeOwsLSf  delivered  th^  Opipion  of  the  Court.  April  14. 

CHA.ia.E8  Morgan,  executor  of  Epps 
Littlepage^  and  John  Morgan  his  surety,  on  2Ui  J"J"?^V  m 
February,  1820,  executed  a  bond,  in  which  they  ^^'lex^^ 
acknowledged  themselves  indebted  to  John  Hap-  tor  and  fais 
kins  in  the  penal  sum  of  two  hundred  and  thirty  ^"jjfy  *® 
dollars,  and  bound  themselves,  their  heirs  .&c.  joiitt-  ^^condUw^^ 
)y  and  severally,  to  piay  the  same  upon  the  folUKr- 
ing  condition  thereto  subjoined:    The  condition  of 
the  above  obligation  is  such,  that  whereas,  the  a- 
bove  bound  Charles  Morgan,  executor  as  aforesaid, 
hath  obtained  an  injunction  staying  all  proceedings 
at  law  on  a  judgment  and  execution,  obtained  by 
said  Hopkins  aj^nst  the  said  JMorgan,  executor  a- 
foresaid,  in  the  Muhleoburgh  circuit  court,  for  $1 13 
05,  besides  interest  and  cost.     Now  if  the  said  Mor- 
gan, executor  as  aforesaid,  shall  pay  and  satisfy  the 
amount,  and  all  sums  of  money,  tobacco  and  costs, 
that  may  be  awarded  against  him,  in  case  said  in- 
junction shall  be  discharged  or  dissolved,  then  the 
above  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

Vol.  VIF.  A 
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PomKi*  The  injunction  was  afterwards  dissolved,  and  the 

A©M»a.         administrator  of  Hoi)kins,  he  having  departed  this 

Morgan.       life^  brought  this  action  upon  the  bond,  against  John 

-*—  Morgan,  Uie  executor^  Charles  Morgan  also  being 

Injunction       dead. 

•ctioDontlM      The  defendant  pleaded  aeveral  pleas: — ^I.  Thai 
tend.  the  plaintiff,  his  action  to  have  and  maintain,  ought 

Pfeas  ©f  de-    "®*>  *ecaate  he  says,  that  the  said  bond  was  execul* 
^fendant.         ed  Without  any  legal,  good  or  valuable  considera- 
tion, in  this,  that  the  said  Charles  Morgan  was  exe- 
Jlea  No.  1.     ^^^^  Qf  £ppg  Littlepage,  and  should  not,  by  law, 
iiave  been  bound  to  answer  the  debt  out  of  his  own 
^  jestate,  and^his  he  ia  ready  to  verify,  fcc. 

JI.  And  for  further  plea  the  defendant  says,  the 
^ka  Tlo.  %     plaintiff  his  action  ougnt  not  have  and  maintain,  be- 
cause he  says,  said  bond  was  given  for  the  | 


of  obtaining  an  injunction  from  the  Clerk^i  office, 
JLC.  against  a  judgment  rendered  against  the  said  • 
Charles  Morgan,  as  executor  of  Epps  Littlepace, 
.imd  for  no  other  consideration  whatever;  ana  the 
condition  of  the  bond  imposes  greater  obligations 
on  the  said  Charles  than  the  law,  for  that  purpose, 
authoriezd  and  empowered  the  Clerk  to  impose, 
juid  more  extensive  than  the  order  of  the  Justices, 
.directing  the  same  to  be  taken  authorized,  and  so  h#> 
says  that  thessld  bond  is  void  in  law,  and  was  giv- 
en for  qo  good,  legal,  valid  or  valuable  considera- 
tipp  whatever,,  Ac. 

tAnd  for  further  plea,  the  defendant  sa]^,  the 
iff  his  action  ought  not  to  have  atid  maintain,. 
t)ecauae  he  says,  that  the  said  Charles  Mor^n  has 
fully  administered  all  the  estate  of  the  said  Ep|)0 
Littlepage,  deoeased«  and  this  he  is  ready  to  veri-^ 
fy,  &a 

3*0  each  of4hese  pleas  the  plaintiff  illed  a  demur** 

0emnmn  to  yer,  and  the  demurrers  were  sustained  by  ihe  court. 
ibepleh«,8ai-  ^ 

lainad  by  the      The  defendant  then  obtained  leave  of  the  court, 
circuit  court,  ^pj  fii^d  an  additional  plea  in  the  following  words; 
Plea  No.  4.     The  defendant,  for  further  plea  in  this  behalf  Bays, 
i\k^  )j9aAQtiff  his  action  ought  not  to  have  and  main- 
tain, because  he  says,  that  said  bond  was  civen  for 
the  purpose  of  obtaining  an  injuuctioA  voQi  tb» 
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Clerk's  office  of  this  court,  against  a  judgment  ren*  Hom^m* 
dered  against  the  said  Charles  Morgan^  as  executor   ^i>**'^* 
«f  EfKps  Littlepage  to  be  levied  of  the  estate,  geods  Mokoait. 
and  chattels  of  the  said  Littlepage,  in  said  Morgan't  ^i  ..i  — m, 
hands  to  be  administered,  andfor  no  other  or  furthei* 
consideration  whatever;  and  the  condition  of  said 
bond  imposes  greater  obligations  on  the  said  Charles 
than  the  law,  for  that  purpose  authorized  and  empo  w 
ered  the  Clerk  to  impose^  and  more  extensive  thati 
the  order  of  the  Justices,  directing  the  same  to  be 
taken,  authorized;  and  so  he  says,  that  the  said  bond 
is  void  in  law,  and  was  given  for  no  good,  legal,  val- 
id or  valuabW  ommd&n^on  whatever,  and  this  he 
is  ready  to  verify,  &c. 

To  this  plea,  also,  the  plaintiff  demurred,  and  the  i>eiiiarrar»  to 
demurrer  was  overruled,  and  jndgment  rendered  in  loorth  plea 
bar  of  the  action.    To  reverse  that  judgment  this  ^Jtt^lS* 
writ  of  error  is  prosecuted  by  the  administrator  of  {^.     ° 
Hopkins. 

In  reviewing  the  decisions  of  the  circuit  court,  AniajaiiotioiF 
we  deem  it  unnecessarv  to  examine  as  to  the  descrip-  ''^l?**^ 
tioit  of  bond  required  by  law  to  be  given  by  an  ex-  ^^re  bu^*' 
ecutor,  on  obtaining  an  injunction  asamst  ajud^-  Uientomtton 
ment  recovered  against  the  estate  of  uie  testator  m  ^  ^^^^^ 
his  hands  to  be  administered.     It  is  unnecessary,  be-  by  kvTor  oi^ 
cause  neither  of  the  pleas  suggests  any  unfairness  or  derof  the 
sirtiiice  on  the  part  of  the  Clerk  in  taking  th^  bopd,  ^P^^*"!^^ 
nor  does  either  contain  any  averment  going  to  shew  ^MtniwSy. 
that  the  import  of  the  bond  was  not  fuHy  under-  ^ 
stood  by  the  parties,  or  that  it  was  executed  through  Qoerjr^or 
any   mistaken  conception  whatever.      We  must,  —'J^'JJlJjii, 
therefore,  assume  the  fact  to  be,  that  with  a  knowl-  Sonof  an in^ 
edge  of  the  import  of  the  bond  and  condition,  it  junctiooboii4 
was  &irhr  and  voluntarily  executed  by  the  executor  "■  •^■fj*'  *■ 
and  and  bis sorety, for  the  purpose  orenjoining  and  ooomisaii* 
suspending  the  execution  o{  the  judgment,  which  antf 
the  intestate,  Hopkins,  had  recovered  against  the 
executor,  Morsaa,  in  his  fiduciary  capacity,  and 
whatever  may  m  the  description  of  bond  which  is 
Tei}aired  by  law,  to  be  given  by  executors,  on  ob- 
taining an  injunction  against  such  judgments,  there 
Is  no  pretext  for  saying  that  the  bond  which  was  ex- 
aoiited^  is  without  any  valuable  consideration^  and. 
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Hoi^KiKs'       therefore,  inoperative  and  void.     Conoedinf ,  (and 

ADM'^A.         ^g  niake  the  concession  without  intending  to  de- 

MoROAir*    '  <^ide  tbe-point,)  that  the  bond  does  not  in  every  par- 

j »  ticdlar  conforui  to  the  requisitions  of  the  act  of  aa- 

eembly  directing  tliife  execution  of  injanction  bonds, 
still  the  deiay  which  was  produced  by  its  execution 
in  ttic  proceedings  on  the  judgment  and  execution 
of  Hopkins,  of  itsdf,  formed  a  valuable  considera- 
tion to  uphold  the  bond,  as  a  common,  law  obliga- 
tion, and  it  has  been  repeatedly  hekl  by  this  court 
that  injunction  bonds,  though  not  in  strict  confor-: 
mity  to  the  act  of  assembly  upon  the  subject,  will 
be  sustaif>ed,  if  good,  at  commbn  law.  • 

The  foregoing  remarks  afe  a  sufficient  response  i6 
IpMobcase,  ihe  two  first  and  the  last  pleas,  and  go  to  shew  that 
if  tbfc  bond  in  .^he  court  decided  correctly,  in  sustaining  the  piain- 
bfndsTe       ;^»*f'8  demurrer  to  the  two  first,  but  that  the  decis^ 
pnncipal  ob- '  ion  which  overruled  the  demurrer  to  the  last  plea 
figor  person-    ^{^g  erroneous.     But  it  is  proper  td  bestow  a  sepa- 
l^erti^^addi-  '''^^^  consideration  on  the  third  plea^  which  was  ad- 
tioQ  of  ex«c- judged  bad  by  the  court.     The  goodness,  of  tlia^ 
utor  to  his      p]ea  turns  upon  the  legal  efTect  of  the  bpfid  which 
ch^acter  !!f^  ^^^  executed  by  Charles  Morgan,  the  executor  and 
the  case  will   his  security,  John  Morgan,  the  defendant.     If  the 
screen  bini      bond  imposes  no  personal  obligation  on  the  execu- 
UaSlkyr***'  tor,  and  is  cpnstrued  to  be  nothing  more  than  an  un- 
dertaking in  his  character  of  executor,  to  pay,  in  le- 
gal,c<^rse  of  administration  of  assets,  the  jiulgmeat 
•  ^of  liopkins,  in  case  of  a  dissolution  of  the  injunc- 
'    tion,  it  may  be  contended  that  the  third  plea  which 
alleges  the  assets  which  came  to  the  hands  of  the 
(executor,  to  have  been  fully  administere^l,  should 
have  .been  sustained  by  the  circuit  court,  as  a  valid 
plea.     B^t  according  to  any  rule  of  interpretation 
known  to  u$,.  we  ca^nnot  admit  that  the  bond  impos- 
es nq  personal  obligation  on  the  executorj,  Morgan , 
and  his  sureties.     The  executor,  it  is  true,  describes 
himself  as  such,  but  his  unclertaking  is  personal,  ex; 
pressly  stipulating  to  pay  the  judgment  &p. .  in  case 
the  injunction  should  be.dissplved.     The  namiug 
himself  as  executor  is  b^ut.a  description  of  the  per^ 
son,  and  does  not  convert  lu^  undertaking  into  an 
obligation  to  pay  out  of  the  ,estate  of  the  testator. 
The  bond  is  the  foundation  of  the  action,  and  w^ 
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I  ifMApAUe  of  discehiin^  hot/,  after  the  death  ot  Uotwiwf 
\  executor,  any  s^ctioa  could  be  maintatned  upon    ^^^*^' 


are : 

the  executor,  any  s^ctioa  could  be  maintatned  upon 

th«4>oi|d}  against  any  administrator  de  bonis  non^  of  Mon^lit. 

theoBtate  of  Littlepaffe,  that  might  be  appointed.        • 

The  tbkdplea  was,  therefore,  correctly  adjudged 

bad. 

It  was,  however,  erroneous  to  sustain  the  last  plea,  ToMh  plea 
and  render  judgment  in  bar  of  the  plaintiff's  action;  alwadjudged 
that  plea  we  have  already  seen,  contains  nb  suflMent  '  * 
bar  to  tiie  action.     The  judgment,  must,  tiplrefore, 
in  the  opinion  of  a  majority  of  the  court,  the  Chief 
Justice  dissenting,  be  reversed,  with  costs,  the  cause 
remanded  to  the  coctrt  befbw,  and  mtch  further  pro- 
ceedings there  had,  as  may  not  be  inconsistent  With 
this  opinion.  • 

The  Chief  Justice  dissenting^  delivered  his  own  opinion^ 
as  follows: 

Charles  Morgan,  as  the  executor  of  Epps 
Littlepage,  deceased,  with  John  Morgan,  his  securi- 
ty, entered  into  an  injunction  bond,  to  John  Hop- 
kinfe,  in  consequence  of  an  order  of  injunction  ob- 
tained by  Morgan  to  enjoin  a  judgment  against  the 
said  exeoutor  Morgan — ^the  bond  bears  da^e  2l8t 
Febniary,  1820:  the  injunction  was  afterwards  dis- 
solved. 

Hopkins  sued  upon  this  bond  against  Morgan,  the 
surety,  ^the  executor  being  dead,)  and  treated  the  .. 
bond  as  if  it  were  an  obligation  by  Charles  Morgan 
personally,  and  in  his  individual  character.  Mor- 
gan pleaded  several  pleas,  to  which  the  demurrer  of 
plaintiff  was  sustained;  the  defendant  filed  another 
plea^  in  substance  alleging  that  the  clerk  had  taken 
the  bond  binding  Morgan,  the  executor,  farther  and 
beyond  the  requisition  of  law,  and  the  order  for  in- 
junction, and,  therefore,  it  was  void.  To  this  the 
plaintiff  likewise  demurred,  but  the  court  sustained 
the  plea  and  gave  judgment  for  the  defendant. 


Although  upon  the  last  plea  the  judgment  should  Held  the 
hot  have  been  that  it  was  a  good  plea,  yet  upon  th^  ^°^  ^  "«^ 
whole  record,  I  think  the  judgment  for  the  defend-  eJSSItorL'^' 
ant  is  correct.    The  bond  upon  its  face  is  not  the  toiikiiyf«n<< 
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IS. 

MoROAir* 

that  it  was 
erroneouslr 
•o  deolared 


personal  ami  individual  bond  of  Charles  M<A'gan,  m 
the  declaration  supposes  and  declares.  It  is  a  bond 
by  Morgan,  the  executor,  in  his  fiduciary  cbaractei'; 
the  penalty  is  so;  the  condition  recites  the  Mr  hole 
cause  of  entering  into  the  bond,  j^ites  the  judg- 
ment  against  the  executor,  and  the  order  for  the  in- 
junction, and  then  concludes,  that  if  said  Morgan, 
as  executor,  shall  pay  and  satisfy  such  sums  of  mo- 
ne^^  cost%  &c«  as  shall  be  awarded  against  him,  in 
caiia  the  injunction  should  be  discharged  and  dis- 
solved^en  the  obligation  to  be  void.  The  declare 
ation  in  treating  this'bond,  not  as  a  bond  by  the  ex- 
ecutor, in  hts  fiduciary  character,  hut  as  the  person- 
al obligation  of  Morgan,  the  executor,  I  think  is 
wrong;  so  that  the  declaration  attem.pts  to  convert 
the  bond  into  what  it  is  not,  and  assigns  the  breach 
of  the  condition  insufficiently. 

The  plea  that  Morgan,  the  executor,  had  fuIHr  ad- 
I'lea  of  follT  ministered  all  the  estate  of  the  said  Epps  Little- 
Md^^iffi!'^^'^  P^  deceased,  to  which  the  plaintiff  demurred,  is 
ciant.  a  proper  defence  to  the  bond,  in  my  opinion. 

I  am  for  affirming  tlie  judgntent,  because  right, 
on  the  demurrer,  aluiough  not  for  the  reasons  giv* 
en  by  the  circuit  court* 

JUayM,  for  plaintiff ;  TVtpI^,  for  defendant. 


Cases. 

April  14. 

Judgment  Tor 
Grayson 
against  Bol- 
lock. 


Sale  of  Bal- 
]ock^8  land  to 
UUjr,  under 
the  txeeution 


Cfraysan  vs.  Lilly  and  Bullock, 

Appeal  froBDJ  the  Jefferson  Circuit;  Jorx  P.  Oldhav,  Judge. 

ExtcvdAoM.   Etrar.    RestUtUian.   SOieriffU  Saka.  Qm- 
siUutional  law.  Debtor  and  Crediior.  Eqtdty.  Co9t$. 

Judge  MiLJ.8  deliTered  the  Opinion  of  the  Court. 

Grayson,  the  appellant,  recovered 
judgment  against  John  Bullock,  in  covenant,  and  is- 
sued bis  first  execution,  dated  the  9th  of  November, 
1819. 

By  virtue  of  that  execution,  the  land  of  Bullock 
was  sold,  and  Thomas  Lilly  became  the  purchaser, 
on  a  credit  of  one  year,  and  executed  bond  with  se- 
curity accordingly. 
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But  after  execution  fesned  on  md  bond,  LUly  GRATsoif 
with  his  security,  moved  the  court  below  to  quash        ^*' a,,^ 
the  bond,  relying  on  the  ground  that  the  law  which    ^tLLocK. 
atfthorized  and  directed  the  sale  on  that  length  of 


credit  was  unconstitutional,  and  tiie  court  sustained  Salei^uaihed. 
ihe  motion  and  quashed  th6  bond. 

iGrrayson  iheu  issued  another  execution  on  his  Grayson  en- 
Judgment.    But  at  that  time  the  Bank  of  tlie  Com-  (^"^^^ 
monwealth  was  created,  and  the  act  had  passed  wealth's  pa- 
.which  subjected  his   uidginent  to  a  stay  of  two  pert  and  it  U 
years,  unless  he  wauld  endorse  oo  his  execution  a  '^^^^Tl^^] 
wiUingoesa  to  accept,  «t  par,  the  paper  of  the  bank  ^^p^il^ 
lOf  the  Commonwealtby  then  sreat&y  depreciated,  paper. 
He  auboiitted  to  that  act,  made  the  endorsement, 
and  Bollock  rejfrfeyied  the  debt  for  three  months. 
At  the  jend  of  three  months  the  amount  of  this  re- 
plevin bond  was  collected  io  paper  of  the  bank  of 
ihe  Commonwealth. 

Orayson  then  prosecuted  hfs  writ  of  error  in  this  '''^5J?*"\|^ 
i:ourt,  to  reverse  the  judgment  of  the  court  below  t^nie^bona 
between  himself  and  Lilly,  quashing  the  sale  bond  leferwd. 
iirst  given  by  Lilly,  on  the  jHirdiase  of  Bullock's 
bond. 

Of  hearinffj.tbis  court  reversed  thai  judgment  and 
reinstated  the  sale  bojvd  given  by  Lilly  as  valid. 

0n  ih^  return  of  the  mandate  of  this  court  to  the 
eoMrt  below,  Grayson  issued  his  execution  on  said 
safe  bond  a^dnst  Lilly  and  ius  surety,  for  the  a- 
mouot. 

To  enjoin  thSs  execution  Lilly  prosecuted  this  bill  Bill  bj  Lilly 
inequity,  making  both  Grayson  and  Bullock  de- ^'"^Jex^"* 
fendants,  relying  on  the  forecoing  facts,  andalleg-  cftioMonthe 
ing.that^  .on  his  purchase  of  the  laod  of  Bullock,  he  reinstated 
had  executed  to  Bullock  a  writing,  agreeing  to  re-  *^  ^i^* 
convey  dlie.Iand  to  Bullock,  if  Bu0ock  refunded  his 
money  in  one  year,  and  if  be  did  not,  that  the  land 
was  to  be  sold,  and  the  sale  bond  to  Grfivson  paid, 
and  the  residue,  if  any,  was  to  go  to  Bullock.     He 
insists  that  as  Bullock  has  since  paid  the  judgment 
under  which  the  land  was  soM,  that  payment  enuren 
io  his  heocfiti  >udi4  Ui^t  Bidlock  is  willing  that  iU 
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GBAriOTT  shall  Ao  80,  and  extmgiiish  the  sale  bond,  Andfhe^ 
LiiLT  AHD  ^^^^^f^^y  pi*ays  a  perpetual  injunctioTi. 
Bullock.  Grayson  admits  that  after  tlie  sale  fiond  was 
Gra  ioii'i  quashed  he  pursued  his  judgment  against  Bullock, 
answer/  ^^^  ^^  compelled  to  endorse  a  willingness  to  take 
pa|)er,  then  depreciated  nearly  one  hal^  and  that  he 
prosecuted  the  writ  of  error  to  save  himself  from 
this  great  loss;  that  on  reversing  the  juti^ment  and 
reinstating  the  sale  bond  he  became  bound  to  ac- 
count for  and  pay  back  to  Bullock  the  amount  of 
Cofhmon wealth's  paper  which  he  had  received.  He 
denies  any  knowledge  of  a  friendly  arrangement  or 
purdiase  of  the  land  for  Bullock,  as  stated  in  the 
bill,  or  that  he  has  any  knowledge  that  Bullock  is 
willing  that  the  amount  of  notes  on  the  bank  of  the 
Commonwealth  which  he  had  recovered  from  him 
on  his  orignal  judgment,  may  be  set  off  against,  or 
placed  to  the  credit  of  Lilly,  on  the  sale  bond,  and 
insists  that  he  has  not  a  right  hinsself  to  give  such 
a  credit,  while  Bullock  holds  his  right  of  restora* 
tioQ  of  the  pai^er  currency.  But  declares  his  wil- 
lingness to  give  credit  for  that  paper,  if  Bullock  is 
willing,  at  its  real  value  in  silver,  and  not  at  par. 
He  also  insists  that  as  his  judgment,  which  sounded 
in  damages  obtained  in  an  action  of  covenant,^did 
not  bear  interest  till  the  sale  to  Lilly,  he  ought  to 
be  allowed  t  lie  interest  from  the  ilate  of  thesble 
bond,  and  also  th«  sheriff's  commission  for  making 
tiie  sale,  which  was  something  considerable  and  wap 
included  in  the  sale  bond." 

Iioaniw«rbjr      BuUock  nttde  no  answer  to  tlie  bill. 

Bnllock.  ^     .        ,  .  .    ,         ,  . 

On'hearing,  the  court  below  decreed  a  perpetual 
Decree  of  the  injunction  tothe  whole  sale  bond,  except  the  iuter- 
oircuit  court,  ^^.j.  accruing  thereon  from  its  date  to  the  cfate  of  the 
replevin  bond  given  by  Bullock  in  discharge  of  the 
execution  on  the  ludgment,  issued  after  the  sale  bond 
was  quashed,  and  also  gave  to  Lilly  his  costs.  Froin 
this  ciecree  Grayson  has  appealed  to  this  court. 

If  we  admit  that  the  couut  below  has  assuzned  the 
Sheriff's  com-  correct  criterion  of  settling  this  controversy,  we 
S'**'d*ra  cannot  perceive  how  the  sheriff's  commission  for 
<jredUti*'  *      making  the  sale  could  be  refused  to  the  appellant. 
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TIm  ttde  wta  oenducted  fairly,  and  was  b^dty  this  Qaaubch 
court  to  be  valid,  and  was  pfiTalidatcd  withedt  the*.     ^"' 
fiiult  and  against  the  consent  of  G^-ayson,  by  the  ^  i^Ji.^'lc^ 
wrongful  act  of  Lillys  in  attacking  (he  sale,  and  as       ,    , 
Grayson  was  bound  to  (he  sheriff,  Lilly  ought  to 
account  to  Grayson  for  the  commissipn.     For  it  is 
evident  that  the  subsequent  discharge  of  the  ori- 
ginal judgment  by  Bulluck  did  not  include  or  dis- 
charge this  coifioiiflrion  on  the  sale  rightly  proseou- 
led  by  Grayson. 

But  the  main  question  is,  what  credit  ought  to  be  Wherry  the 
given  on  the  sale  bond,  for  the  paper   of  the  bank  qoaBbioif  a 
of  the  Commonwealth,  received  by  Grayson  on  his  JjjJSe^^^Jjf^, 
executions  against  Bullock?  Ought  that  paner  to  be  lion/nmcUoa 
credited  at  par,  or  according  to  the  scale  of  depre-  a  credit,  tho* 
ciation,  as  the  proof  is  clear  that  the  depreciation  f'SJ?*'  ^ 
was  great,  and  Grrayson  insists  that  he  is  entitled  to  ecution'on  ' 
the  ififference  between  it  and  specie,  and  that  thein-  Mscnginal 
junction  ought  to  be  dissolved  to  that  amount.    We  j«^icmeirt,lD 
Jake  it  for  granted  that  some  credit  ought  to  be  giv-  BanT^ffJ^^^ 
en,  because  Bullock  by  not  answering  the  bill,  has  and  coiledti 
given  his  tacit  assent  to  it,  and  Grayson  has  assent-  <^rtopi*oia- 
ed  if  Bullock  does.     But  without  tlie  assent  of  Biil-  i^'^ftJi!''^ 
lock,  }t  is  evident  that  tlie  credit  could  hot  be  piv-  wards  the 
jen^nless  ui>.der  some  special  circumstances  such  as  the  judgment 
the  insolvency  and  non-residence  of  Bullock  or  the  gale'and^sale 
like,  none  of  which  are  pretended.    For  if  we  sup-  bond  ii  re- 
pose Lijly  and  Bullock  to  i)e  at  variance,   what  vewd,  the 
would  have  been  tlie  course  that  each  could  take  by  ^Jf  *"^  ""J^ 
law,  on  (he  r(Byers^|  of  the  judgment  quashing  tlie  fhTwlebond 
sale  hpnd?  ^u)lock  might  have  set  aside  all  the  exe-  for  specie,  th^ 
cutions  against  hjjn,  and  have  procured  restitution  defendant 
of  what  he  had  i>a>d,  and  J.illy  was  b9und  to  pay  up  utuUon^'oyth^ 
for  the  land,  and  to  keep  it  for  his  remuneration,  so  ralue  of  the 
tjiat  Lilly  would  have  been  entitled  to  the  land —  Bank  pnper, 
Grayson  to  its  i>rice,  and  Bullpck  to  a  restoration  of  2SaJ:rXn 
the  value  of  his  bank  pap^r,  and  it  is  only  in  cpn-  ^pid  the  land, 
sequence  of  the  friendly  agreement  between  JJul' 
lock  and  Lilly  when  the  sale  was  made,  converting 
Xhtb  salt  virttmlly  kitu  a  mortjfpagby  and  Grayson^s 
subcefiKiift  assent  thmto  in  his  answer,  tltat  any 
credit  can  be  fpnn.    For  to  Ibis  agteetneilt,  at  sit 
due  atti  evjen  t iaoa,  Grayson  apittara  to  he  an  en- 
|k»  stranger.  .Ht  wns  not  party  oc  prjvv  9iid  di4 
Vol.  YII.  B  • 
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GRArsoiff      not  even  know  of  its  existence.    He  denies  any 
^*  knowledge  of  it,  and  none  is  proved. 

Bin.Locx.         B^ij  ^jt|j  hjs  ^sent  to  the  credit  *h6  nwdoy  insists 

"  ing  upon  the  credit  only  at  itsfeal  value  as  the  court 

*  shall  adjudge,  we  are  brought  to  the  question  what 

the  credit  ought  to  be;  whether  a  paj^er  dollar  for 

a  silver  dollar,  or  the  paper  dollar  at  its  real  value? 

By  the  sale,  Lilly  became  the  debtor  to  Grayson, 
But  if  in        and  Bullock  was  discharged.     On  quashing  that 
such  case  de-  ^^^  ]j\\y  ^^s  discharged  and  Bullock  again  be- 
p uroh^^        came  the  debtor,  and  in  thjat  situation  Grayson  com- 
coDoar,  the     (lelleil  him.  to  pay  un  the  nominal  amount  in  pa|)er, 
valao  in  spe*   Qn  the  reversal  of  the  judgment  quashing  the  bond, 
f**'d^U^    y  Lilly  again  became  the  debtor,  and  of  course  enti-      •   4^ 
bankpaper^    tied  to  the  land,  and  Grayson  became  the  debtor  of 
paid  on  the     BuUock  to  the  value  of  the  bank  pa|)er.  which  lie 
execution  an  ^^j  received.    Now,  if  we  suppose  the  endorse- 
may  be^™^-  ment  on  an  execution,  where  specie  was  due,  that 
iMontbe      bank  paper  would  be  taken,  to  be  a  solemn  con- 
^ecttiion  on  ^^^^  between  debtor  and  creditor,  so  full  of  merit 
bond,andthe  ^  to  be  enforced  in  a  court  of  conscience,  we  can« 
d^ndani  re-  not  {lerceive  how  the  benefit  of  such  a  contract  caa 
tain  his  land,  b^  claimed  by  Lilly.     Ft  was  not  made  with  him, 
nor  can  he  claim  the  benefit  of  it.     It  was  made  be« 
tween  Grayson  and  Bullock  alone,  and  Bullock  got 
the  benefit  of  it,  and  now  has  a  right  to  be  remu-v 
Derated  for  what  he  paid.     Grayson  never  did  make 
such  n  contract  with  Lilly,  to  take  from. him  paper 
of  the  bank  of  the  Commonwealth,  in  discharge  of 
bis  bond,  which  he  had  ^iven  to  Grayspn  for  the 
land  of  Bullock,  and  he  is,  therefore^  to  him,  un^ 
der  no  such  obligations.     If  Grayson,  with  his  bond 
quashed,  and  having  no  other  mode  of  proceeding 
to  recover  his  demand^  except  against  Bullock,  said 
to  him,  "  I  will  take  depreciated  paper  at  par,'*  it 
does  not  follow  that  with  his  bond  on  Lilly  restor- 
ed to  him,  he  is  bound  to  say  the  same  thing  to  Lil- 
ly, and  make  with  him  a  like  engagement* 

But  we  are  not  pre|iared  to  admit  that  the  en* 
Statute  al-  dorsement  on  an  execution,  pursuant  to  the  act,  is  a 
lowing  a  re-  contract  between  debtor  and  creditor,  which  ought 
ywii^rfd  to  ^^  ^  enforced  in  a  court  of  conscience.  .  The  de- 
^Mooofti-   maod  of  -Oray^oa  her^  was  due  <m  a  contract,  vA 
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|lidgnient  was  rendered  for  the  amoant  thereof)  be«  ^Bitiojt  * 
mre  the  act,  subjecting  creditors  to  a  suspension  of  Ln^^r'^iro 
two  yearS)  unless  they  consented  to  accept  paper  on   bullock. 
the  wink  of  the  Commonwealth,  was  in  existence. 


The  act,  therefore,  was  in  contravention  of  his  con*  tntioiialBf  to 
stitutional  rights,  as  held  by  this  court,  in  the  case  *"5J"^JJ^ 
of  Lapsley  vs  Brashear,  and  fflair  &c.  ys.  Williams,  theeoaot- 
4  Litt.  kep.  34—47;  which  decisions  we  still  ^y-  ment,acooid« 
prove,  especially  as  they  have  since  virtually  re-  ^^!Jy^^^ 
oeived  the  sanction  of  the  Supreme  Court  of  the  f^^^ 
nation,  in  the  case  o{  Ogden  vs  Saunders,  12  Wheat. 
213. 

What  then  did  Qrayvon  do  when  his  bond  was  licidonement 
destroyed,  and  he  was  driven  back  to  his  original  *•*■*  '"^m 
judgment  against  Bullock?    Rather  than  run  the  ^,^v^ 
risque  and  incur  the  delay  and  expense  of  litigating  o<i  tbeexecu- 
this  question  against  Buiiock,  while  his  debt  was  tionwa«not 
perhaps  still  injcoj>ardy;  he  submitted  to  the  hard  J^JSJ^he*^" 
terms  of  an  unconstitutional  act,  and  took  from  BuT-  paitiet  and 
lock,  a  part  only  of  hi*  debt,  which  in  the  course  of  "ot  oblij^to- 
subsequent  events,  he  is  bound  to  restore,  and  yet  it  jj^intlir?  ** 
is  decreed  by  the  court  below,  that  he  shall  btill  a» 
T>ide  by  these  terms  dictated  to  him,  by  an  act  which 
Tras  inoperative  and  void.    It  might  as  well  be  con* 
tended  that  if  he  was  now  restoring  the  p|per  to 
Bullock,  he  should  restore  to  him  the  nommal  a* 
mount  in  specie,  as  that  he  should  give  credit  for 
that  amount  to  Lilly.     Indeed  he  cannot  be  bound 
to  give  Lilly  a  greater  credit  than  he  is  bound  tore- 
store  to  Bunock,  and  that  is  the  real  value  of  the 
paper  which  he  got. 

Indeed  if  the  act  in  question  was  strictly  oonsti-  Equity  will 
Uitjonal,  it  must  be  admitted  Uuit  its  terms  were  ^rt^rom^ 
hard,  and  tliat  the  oioney  in  npecie  was  really  doe  atingan  ad- 
to  Grayson)  and  that  he  couid  take  it  with  a/qlear  7^"**^*V. 
conscience,  the  act  notwithstanding,  and  that  if  he  ^fje"^' whkb 
had  by  any  means  have  ffot  it,  no  court  of  conscience  he  can  retain 
would  draw  back  from  nim,  the  diflference  between  wiUi  a  i^ood 
specie  and  paper:  so  no  court  of  conscience  ought  <»o«««»««^ 
to  take  from  him  the  legal  advantage  which  he 
holds,  as  he  is  endeavouring  to  receive  no  more  by 
it,  than  what  he  has  a  right  to  in  conscience,  accor- 
ding to  the  principles  recognised  jif  thb  court,  in 
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\(  the  relief 
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Karty  who 
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them  at  law. 
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tlie  c«^  of  S«Uer  wd  Stapy  vs.  Eicluirdsoii^  i.  iida* 
8Q4.  Th^  he  kf^.  th^  advant;^ge  at  la\ws,c&o^t  be* 
(l^^nied..  IX  be  Tuw  -ij^ot,  UiU,  aoplicatiof)  qii^  not 
to  have  been  qaa/de  lo  a  court  oi  chancery,  but  in  a 
tour(  pf  I4W9  -wliich  can  see  to  the  proper*  execn^ 
U<>n,  and  prevent  abysea  of  ka  own  process.  But 
h^re  no.  motion  or  proceeding  in  a  court  of  la^ 
could  avail  the  appcjlee.  There  the  appellant  ha6 
a  valid  sale  bond  for  the  whole  demand  in  specie, 
pa.  which  his  :s  entitled  to  execution,  and  het  isatr 
tempting  to  recover  no  more  by  virtue  thereof  tiiao 
conscience  allows  him  to  receive,  and,  therefore,  a 
court  of  conscience  ought  not  to  withhold  from 
him  what  conscience  alfows  him  to  take.  For  nd 
principle  isi  better  settled  than  that  a  court  of  equity 
will'  not  take  awtiy  a  legal  advantage,  which  can  b^ 
held  conscientiously.  '- 

I^et  us  then,  for  tiie  sake  of  the  argi^tnent,  suppose 
tliat  this  systen^  qf  interference  between  debtor  and 
cre.cIitor,  (^Ithough  it,  extendi  its  smiles  npon  the 
ctebtor  and  frowns  upon,  the  creditor  class  of  the 
commimity,  wUhout  initending.to  relievo  tlie  whole, 
must,  of  necessity,  bclpng  to  the  powers  of  a  state 
govqrnmeut;  and  that  the  calamities,  incident  to  SO'^ 
^ciely,  \yiUi,  at  some  times  imperiously  demjanilit^ 
ah^iough  it  r.elicvcs.ng^  calamity  but  that  of  debt,  if 
caJ^Uy  1/  can  b€;!calfed>  and  brings  a  calamity,  at 
the  saiKttif  time,  on  all  creditors.  Let  us  admit  thai 
the  legislature  can  pare  down  the  honest  debts  of 
it&  citizens,  a  foiu-th,  a  half,  or  nineteen-twe^tieths, 
without  regard  to  the  interest  of  the  creditor,  be- 
cause the  necessities  of  societv  are  supposed  to  re- 
quire it,  still  it  must  be  admitted  that  the  eternal 
rules  of  rigto.aml  wr€ffig>are  the  •same,  and  the  laor- 
al'sekise  moat  sw  that  the  part  of  the  debtor  lakeh 
awfajn  Ijy  legislation  still  befoncn,^  in  conscience,  to 
tHeteredik>r,  and  the  chiim«  of  moralilr  and  cow- 
sctoiice  still  blndthe debtor  to- pay  it,  unless  his  con^ 
«cii»lice  i» conformed  tO'the  lej^islative  standard.  In- 
stead ot  those  moral  principles  which  exist  irt  dw- 
pite  of  all  legislation.  If  so,  is  it  right  to  apply  to 
a  court  of  conscience  tocnfopce  8u€h  laws^  an<l  ought 
<he  chanceltor  t<»  lend;  himself  to  subvert  the  prin- 
eiples  of  cohsfdtoico.^    Certainly  not.    He  ought  to 
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\e9f^t  &e  dehiot  ta  gaia  4he  advantages  of  sncK  Ja^s  Oratmiv 
il  Ae  could,  and  not  to  aid  h'lm  when  lie  loae^  .'^'•-LitLy'Aim 
way,  or  by  his  decree  to  take  away  the  conscien-    Buluxck, 

lious  claim  of  his  adversary.  *  Such  laws,  if  vdid, , 

6aght  to  be  coastrned  Mrictly^  almost  as  much  so 
as  penal  laws,  and  the  ciMiscientious  pow^  of  iM 
chancellor  ought  tak  to  be  called  upon  to  enforce 
their  provisions.  For,  however  expeilient  or  poli- 
tic or  constitutionid  they  may  be,  they  never  can  be 
just. 

It  may  be  said  that  Uie  enilorscincni  and  aacept-  fimlond- 
ance  of  the  bank  paper,  was  an  accord  and  satisfao-  ^^rtttort^*^' 
,tion  of  the  jucig-ment.     If  so,  Lilly  was  no  parly  to.  that  Bank 
tlie  accord  or  the  satisfaction.     lie  once,  by  the  pt^r  paper  woaM 
chase  of  ]^ullock?8  land,  had  compelled  Gi:aygon  to  o©  received, 
accept  his  S2|le  bond,  with  security,  in  satisfaction  of  ^a  receiptor 
his  judgment.    This  satisfaction  he  afterwards  wrests  the  currency 
cd  from  Grayson,  ajrainst  his  consent,  by  his  motion  accordingly, 
to  Quash,  and  lefl  Grayson  to  get  satisfaction  as  he  "sa'vaHaac- 
couid.     Grayson,  embarrassed  with  the  imposing  cord  and  sa- 
authority  of  an  act  of  this  legislature,  and  not  of  his  tisfaciion  in 
own  free  consent,  submitted  to  tlie  rigid  terms  die-  cSnge^tho " 
tated  by  th^  act,  rather  than  expend  hi^  dcU  in  con-  consequence 
testing  its  validity,  and  thu^  received  a'pArt,  and  of  the  nnjust 
but  a  part  of  his  demand,  not  by  conseat;  but  by  iKvaUd ''^ 
way  of  obedience  to  his  government.     Such  an  ae-  statute. 
conl.coald  not  be  enforced  in  a  court  of  law,  on 
c4inimon  law  principles.    For  volunKai^  accords  a-  . 

fame  are  there  0iilbr<^U|' much  less  oiight  it  to  be 
enfdreed  by  the  solemn  decree  of  the  chfeinceflfor. 
it  wavnot  a  mailer  of  choice,  but  yielded  to  uml<h''a 
ednstraint  bordering  on  duress,  while  equity,  justice 
and  good  conselenee  dictated  to  him  no  such  term?. 
If,  on  the  hypothesis  that  thelet  was'consriChtion- 
al>  it  wds  «i^  advantage  which  he  mesi  ghin  1^  mere 
law  and  not  by  equityi  if  an  accord  and  satisfaction, 
net  of  his  ctroioe^  but  dictated  to  him  by  a  superior 

Cer,  and  enfbreed  upon  him  withcat  escape,  un-* 
heexpended  his  dd[>t  to  resist  it,  are  not  proper 
subjects  to  herenfereed  by  tire  chancellor  in  fav9r  of 
a  complainant,  much  stronger  is  the  reason  against 
such  relief  by  the  chancellor,  when  it  is 'known  by 
settled  adjudication,  that  not  only  equity  and  con- 
ecienci^  but  the  wtttlen  constitution  If  his  country^ 
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'6ttAT86ir      sliieldccl  him  from  the^  hard  terms,  and  thai  1^ 
LiltVand     ^^^  which  dictated  them  wa«  inoperative  and  void. 
uLLocK.        ipj^  ^^^^^  below,  therefore,  erred  in  enjoining 
Mandate.       ^''^  commisfiion  of  the  sheriff  on  the  sale,  and,  also, 
Costs  not  al-  in  giving  cre<iit  for  a  greater  amount,  on  account  of 
lowed  corn-    the  bank  paner  paid  by  BuUocIl,  than  what  said  pa- 
SlnVor  creditf  P^!'  ^^  really  ^orth  in  specie,  at  the  time  it  was 
which  he  had  pnid,  find  for  this  reason  a  majority  of  the  court, 
not  asked  for  the  Chief  Justice  dissenting,  concur  in  reversing  the 
and  whicb'he  ^^<^ree,  with  costs,  and  issuing  a  mandate  to  the 
obtains  but     court  below  to  enter  a  deduce  in  cctnformitjr  with 
byooosoBt.     this  opinion,  leaving  the  complainant  below  to  pa^" 
the  costs  of  the  proceedings  in  that  court,  as  ntf  ap- 
plication was  made  to  obtain  this  credit,  till  the  bill 
was  fded  hv  either  Lili^  or  Bullock,  and  no  such 
.    credit  could  be  given  without  Bullock's  assents 

Chief  Justice  Bimt,  not  conetlrrin^  with  the' majority  (f 
the  cotartj  delivered  hi^  awn  cjnntofi. 

I  dissent  from  the  opinion  and  dacreti  oX:thi 
court,  as  pronounced  in  this  cause. 

I  find  by  recurring  to  the  transcript  and  decision 
of  the  suit  in  this  court  upon  the  writ  of  error  by 
Grayson  vs.  Lilly,  (and  referred  to  in  Gray^on^s  an* 
swef ,)  these  facts. 

Sta^inent  of  I^  Sei)t€mber,  1819,  Grayson  sued  fiullaek  itimn 
Che  ca«.  a  covenant  dated  in  March,  1818,  for  one  thousand 
dollars,  payable  in  any  cnrrent  bank  notes,  fourteen 
months  after  date,  with  a  credit  endorsed  for  one 
hundred  ami  thirty  three  dollars  thirty  four  cents: 
the  verdict  was  for  $927  35,  in  damajres.  Execu-. 
tion  issued  on  thoiMfa  November,  1819,  on  this 
judgment;  the  wndilioni  exponas  to  sell  the  land,  is* 
,  sued  16th  February,  1820;  both  these  eiecutiQiiSi 
(as  appears  by  the  transcript  in  the  writs  of  erroTi 
and  by  Uie  copies  filed  in  this  chancery  case,)  were 
endorsed  by  the  plaintiff,  that  he  would  accept  notes 
of  the  bank  of  Kentucky  or  its  braiiicheft,  m  pay* 
ment.  The  sale  bond  by  Lilly,  for  the  purchase  of 
Bullock's  land  under  execution,  bears  date  on  the 
9th  of  March,  1820.  The  execution  on  the  sale 
bond  issued  o#the  15th  of  March,  1821,  ei^orsed 
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by  the  plaintiff,  thut  notes  on  the  bank  of  Keatuo  Oaaxbok 
ky  or  its  branehes,  or  note^  on  the  bank  of  the  Com-  i  ^^  J^'^^,j 
inon wealth,  or  its  branches,  would  be  received  in    bulux^k. 
payment.    The  motion  to  quash  this  sale  bond  was  ■   ■     ■    ,.1 
made  by  Lilly,  on  the  S8th  Mkr<'h,  1821,  and  the 
court  at  that  term  quaslied  the  bond.     To  this  judg- 
ment Grayson  sued  his  writ  errm'  against  Lilly, 
bearing  teste  on  the  Slst  January,  1823;  the  sum- 
mons was  executed  on  Lilly,  in  March;  1823,  and 
the  case  was  decided  in  this  court  upon  tlm  11A 
October,   1824^  upon  the  authority  of  Mi^re  W 
Miller,  I  LitU  Rep.  356. 

By  the  record  in  this  cause  it  appears,  that  on  ftie  AgreemeDi 
4ay  of  the  sale  of  fuUock'iiJatf,  Lilly,  thepurchas-  ,   k^L°i' 
er,  executed  to  Buttock  an  o^i^gation,  reciting  the  ]^^       ^"* 
wle  under  GniyiM>n's  execution,  and  also  under  four 
others,  and  the  purchase  mafie  by  him,  under  those 
extscutions,  and  agreeing  that  if  Bullock  |^aid  the 
said  monev  for  which  the  land  was  sold,  within  the 
year,  the  land  should  be  Bullock's,  if  not  so  paid, 
then  Lilly  was  to  be  at  Uberty  to  give  up  the  land 
to  sale  under  execution  for  ific  said  debts,  and  the  ^ 

balance^  if  any,  to  be  the  propeily  of  said  Bul- 
lock. 

After  the  sale  bond  given  bv  Lilly  and  his  surety 
was  quashed,  Grayson  issued  an  .execution  on  his 
original  judgment^  endorsed,  that  notes  on  the  bank 
ofmentucky  or  its  branches,  or  notes  on  the  bank 
ci  the  Commonwealth,  or  its  branchesy  would  be 
accepted  in  payment ;  this  execution  was  put  into 
the  handsr  of  the  sheriff,  on  the  14th  April,  1821, 
and  satisfied^  by  Bullock  on  tlie  12th  May,  1831, 
IP  qoWbs,  agreeable  to  the  endorsement  of  the  exe« 
eution,  which  were  received  Hy  Grayson  of.  the 
sheriff,  as  admitted  in  his  answer.  "JThese  notes 
were  worth  then  iei^^hly  cents  to  the  dollar,  as  ap* 
pears  by  the  depositions  in  the  cause*  Having  thus 
received  satisfaction  of  bis  original  judgment,  Gray- 
son knuad  an  execqtion  against  Lilly  and  Rogers  on 
the  si4o  Wd^hearing  teste  on  the  19th  April,  1885, 
which  is  stayed  by  the  injunction  and  is  the  cause 
•f  controversy  in  this  case. 
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ifiRATffofi  The  iioart  diisdlved  tke  injunction  as  to  tho  in^ 

Lilly  Aji9    terest  on  the  money  due  by  tiie  sak  bond,  from  iti 
BmAJOCM.     d^^^  to  the  time  \he  money  was  made  on  the  execo^ 
'"m    -■   >    tion  against  BuUock,  amounting  to  $12  68,  and 
Decree  of  ihe  gave  damages  on  that  sum  of  ten  per  cent  and  per* 
eircait  court  p^juBted  ihe  injunction  for  the  r^due. 

Grayson  has  not  credited  tlie  execution  with  any 
Point  of  con-  thing,  on  account  of  his  receipt  from  Bullock.    Yet 
troversjr  eiat-  Q^^gges  a  wUlingness  to  credit  the  paper  so  jpeceiv- 
eSwith^uIIock^s  assent,  at  its  value  when  receiy- 
ed^but'iClainis  the  bond  as  a  specie  debt,  to  be  les- 
IHj^d  only  by  the  value  of  the  paper  when  paid  by 
jHBock.    This  is  now,  under  the  efieot  of  the  pro- 
ceedings and  the  decr(fe,  the  real  controrersy.    The 
interests  ef  Lilly  anc)^  Bullock  #re  in  unison,  one 
and  the  same,  and  both  contend  that  the  sale  bond 
is  paid  and  extinguished  by  Buflock. 

That  r  do  not  assent  to  the  positions  taken  in  the 
Dwnt  from    opinion  delivered  in  the  case  of  Lapsley  vs.  Bra- 
of^hecaic^of  shcr,  and  BJair  vs.  Williams,  I  hardly  need  say:  tlie 
aairttpcl       principles  asserted  in  the  petition  tor  ar^-hearing,I 
wWiams  and  believe  to  be  correct,  and  that  they  will  stand  tho 
Bra«bcar!!°     ^^^  ^^  time,  and  the  scrutiny  of  reason.     The  le-» 
gislative  powers  therein  asserted,  I  believe  to  be  in* 
herent  in  every  well  organized  government,  insep- 
erable  fromtli<^  Legislative  department,  andkessen* 
tial  to  the  preservation  and  well  beingof  society. 
The  discreet  exercise  of  siYch  powers  npon  a  pi^p- 
er  emergency  will  be  sustained;  an  indiscreet  exer* 
cise  of  them  npon  an  unfit  or  dubious  occasioti, 
will   be  repelled  and  corrected,  liy  poWic  eenti- 
'ment  operating  through  the  medium  of  rej^resen* 
tation.     However  ^voutly  it  is  to  be  wished  thai 
the  country  may  vmtr  experience  a  calamity  which 
shall  call  for  the  exercise  of  those  power»of  legjp. 
lation,  yet  looking  at  the  natnre  of  man,  Ms  comli- 
tion  here,  and' judging  from  history  and  experience, 
and  aH'the  ilk  which  flesh  is  lieir  to^  it  is  iNrt  to  be 
expected  that  future  generations  Jn  all  time  to  ^ome, 
wnl  enjoy,  here  on  earth,  an  unintermptei^  progres- 
sion of  peace,  pros])erjty  and  happiness*     I  hafve  no 
inclination  to  revive  the  discussion  of  Ihe  princi^ 
pies  involved  in  those  cases,  but  to  avoid  tho  dis- 
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MnioR,  as  ftur  M  is  consistent  with  my  duty,  is  my  ^^katbor 
earnest  desire,  as  I  have  said  on  a  former  oixasio;!.  L,^Jy*^ 
My  opinion  in  this  case  being  formed  upon  reasons   bulloci? 
vrhoUy  distinct  from  the  decisions  of  Lapsley  vs.  . 

Brashear  and  Blair  vs.  Williams,  I  have  said  only  S9  > 
much  as  appeared  to  my  mind,  to  be  necessary  and 
proper  to  avoid  any  implied  acquiescence,  and  call- 
ed for  by  the  quotation  in  the  opinion  of  the  ma- 
jority of  the  court. 

To  the  doctrine  quoted  frpm  the  case  0^  Salter  DisieDtfrom 

and  Stapp  vs.  Richardson,  I  do  not  (\ssent.  ^^^  ^^^  of 

8^t0^  and 
With  these  exdiisioDs  of  ^oondiision  in/ufuro,  I  ^^p* 
jirooeed  to  explain  the  reasfls  by  which  my  mind 
18  led  to  the  conc^Kion  thalflpe  decree  of  the  cir- 
cuit court  is  more  favorable  to  GraVson  than  it 
should  have  been,  and,  consequently,  ought  not  to 
be  reversed,  on  his  complaint  and'cissijgnment  of  er- 
rors. 

The  judgment  gainst  Bullock    and  e^i^eqiition  wheD  ths 
thereon,  the  sale  of  Bullock's  land  thereby,  and  the  purcbasM 
bond  of  Lilly  the  purchaser,  ar^  all  inseparably  con-  ob|ain  t^ 
meted,    The  sale  bond  giv^n  by  Lilly  is  founcjed  Si^,^and* 
on  the  ejcecutipn,  and  that  is  founded  9,p  the  jude-  Ms  bond  gifw 
^nt.    The  executions  :^inst  Bullock  qf  Jieri  Jar  «d  ^^^  ^^e 
jnas  and  venditioni  exponas^  the  sale  bond  given  by  ^u^a'JiiU^thJ 
Lillys  the  purchaser,  and  execution  on  that  sal^  defendaatbe* 
bond  are  all  concreted  and  ipsep^abjy  cpppectea  :  comes  again 
they  are  all  oi^  mass  of  process  to  Xl}p  esfcpiition  pf  If^hetheni' 
the  judgment  against  Bullock;    they  are  emana- satisfy  the 
tions  from  the  judgment.    If  by  tl|e  revpr^^I  pf  the  execution,  if. 
oriffinal  judgment,  before  payment  of  the  sale  bond  If^^/f^^^^' 
•ad  receiving  a  deed,  the  title  of  the  nurehaser  was  ongTiIaljudg. 
not  vacated,  yet  upon  such  reversal  t|i0  money  for  ifieot,eiido?». 
which  the  proiperty  sold  would  bdong  to  defendant  ^  ^^^  ^^k 
in  execution,  the  right  of  Grayson  to iiave  th^  rao-  {heloieand 
ney  on  the  sale  bond,  would  be  gone,  and  the  de-  bond  are  af- 
faidant,  Bullock,  would  be  entitled  to  have  it,  not  terwardire- 
Or^yson.     80  if  Grayson  accepts  from  Bollock  sai-  oSaM*^ 
iefaetion  of  the  oridnal  judgment,  6ravson*s  right  fendant,  bol 
to  the  monev  from  Lilly  is  gone,  and  Bullock's  right  came  eoti- 
♦o  hiive  it  of  Lilly  is  complete.     Grayson  cannot  re-  bond*and*tb 
eeive  satis&etion  of  his  judgment  of  Bullock,  and  purcbaser 
after  having  obtained  that,  claim  to  have  the  mo*  holds  tb^laad 
Vol.  VII.  6 
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G&AT80H      ney  from  Lilly  for  Bullock's  land;    By  the  sale,  Lit- 
"•  Iv  became  the  debtor  to  Grayson,  and  Bullock  was 

BulLocx^     discharged.     On  quashing  that  sale  Lilly  was  dis- 
.  charged,   fso  long  as  that  judgment  quashing  the 

lude  and  sale  bond  remainetf  unreversed,)  and  B air- 
lock again  became  the  debtor.  In  that  condition 
and  relationship  of  creditor  and  debtor  when  sub- 
sisting between  Grayson  and  Bullock,  Grayson  is* 
sim4  his  execution  against  Bullock,  endorsed  by  an 
t^mement  to  receive  Bank  notes,  put  into  the  bauds 
of  the  dierlff  who  did  collect  it  of  Bullock  on  the 
1^  day  of  May,  1824,  and  paid  it  over  to  Gray- 
son who  accepted  it.  By  this  Grayson's  judgment 
was  discharged  and  Atisfied  by  Bullock.  By  vir- 
tue of  this  and  by  hig'twriting  mm  Lilly,  Bullock, 
in  equity  and  in  good  conscience,  was  entitled  to 
have  the  land  which  had  been  sold  to  satisfy  that 
judgment;  and  Grayson  had  no  farther  claim  on  his 
judgment.  But  wnether  this  satisfaction  was  ac- 
cepted in  bank  notes,  under  par,  or  in  horses,  or 
cattle,  or  other  property  at  high  valuation,  is  whol* 
ly  immaterial  in  my  judgment — it  was  Grayson's 
.own  act;  he  did  accept  the  satisfaction  of  his  judg- 
ment. The  after  prosecution  of  the  writ  cf  error 
in  1823,  and  the  reversal  of  the  judgment  quashing 
the  sale  bond  could  not  make  Bullock  the  debtor  of 
Grayson,  nor  affect  Bullock's  right  to  have  his  land 
back  from  Lilly.  Can  Bullock  recover  back  the 
bank  notes  he  paid  to  the  sheriff  in  May,  1821,  and 
which  Grayson  received?  It  was  paid  by  Bullock, 
then  the  debtor,  and  received  and  accepted  by  Gray- 
son, then  the  creditor  of  Bullock. 

I  am  at  a, loss  to  conceive  by  what  form  of  action 
^fthepfaiiii*  or  mode  .of  proceeding  Bullock  can  recover  back 
tiff  itt  each  from  Gfayson  the  bank  notes.  Between  Grayson 
case  attempt  ^^j  gullock  the  judgment  was  settled  by  execution, 
Seffi^orTd!  satisfied  and  accepted  by  Grayson.  Lilly  is  the 
^Qitjoaght^  man  who  would  have  been  entitled  to  recover  back 
4o  restrain  .his  money  of  Grayson,  if  not  knowing  of  the  pre- 
^""^  vious  satisfaction  by  Bullock,  Lilly  had  paid  Gray- 

son. But  knowing  of  the  satisfaction  of  the  judg- 
ment so  accepted  bv  Grayson,  Lilly  has  properly 
come  into  a  court  of  equity  to  restrain  Gra^^son  from 
coercing  payment  of  ttiat  which  Grayson  is  wrong** 
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ftikly  endeavooriDg  to  collect  from  him;  and  the  de-  O^ikTsoif 
cree  of  the  court  ought  to  have  gone,  as  I  think,  far-        '•• 
ther  to  relieve  Lilly  than  it  has  sone:  Orayson  was   seLL^™ 

not  entitled  to  the  interest  which  was  decreed  him. 1^ 

After  accepting  saticfaction  of  his  judgment,  I  think 
Grayson  was  not  at  liberty  to  meddle  with  the  sale 
and  sale  bond;  it  was  Bullock's  in  equity,  and  Gray- 
son ought  to  be  restrained  from  proceeding  on  the 
sale  bond  against  Lilly.     Near  two  years  after  he 
received  payment  from  Bullock,  Grayson  profpcu- 
ted  his  writ  of  error  against  Lilly.     By  tlie  nerer* 
sal  he  has  recovered  costs  in  this  court  and  in  the 
'  court  below ,  tkece  cosls  are  not  included  in  the  a^ 
mount  ot  the  Bale  bond,  and  are  not  inroJved  in  this     ' 
controversy,  and,  therefore,  f  say  nothing  as  to  Lil- 
ly's riffht  to  them.     If  Grayson  had  desired  to  con- 
tinue Lilly  as  his  debtor  instead  of  Bullock,  and  to 
prosecute  his  writ  of  error,  he  ought  not  to  have  Parchase^ 
proceeded  on  his  original  judgment,  he  ought  not  of  the  land 
to  have  accumolated  the  costs  and  sheriff's  commis-  and  defend- 
sious  ou  that  judgment,  he  ought  not  to  have  ac-  0^*^*^/"^ 
oepted  satisfaction  of  that  judgment.  agreed  l^ 

I  think  BuHock  and  not  Grayson  is  entitled  to  the  Se^ndant  of 
benefit  of  Mie  sale  bond,  and  that  by  virtue  of  the  the  sale  bond 
satisfaction  of  the  judgment  by  Bullock,  and  of  the  "houid  amiul 
writing  between  Bullock  and  Lilly,  the  bond  is  sat-  paj,^nt  bv 
isfied  and  extinguished  as  between  them  ;  and  if  the  defendaat 
circuit  court  had  decreed  an  injunction  against  the  digchftiw 
whole  it  would  have  conformed  to  my  opinion  of  anVvnlat^' 
die  justice  and  equity  of  the  case.  the  sale. 

Dtnny,  for  appellant;  Talbot,  for  appellees. 


Morrisons  ex' or.  vs.  Rodes.  Mono*. 

Error  to  the  Fajette  Circuit;  Jesse  Bl£i>so£,  Judge.         Case  3. 
WFilfe.    CUrkUfets,    Siaivies. 

Jadge  OwsLST  delivered  the  Opinion  of  the  Court.  Apxil  16. 

The  executor  of  Morrison  caused  to 
be  printed  several  copies  of  the  last  will  and  testa-  ^"*  »tatc«« 
ment  of  the  testator,  and  presented  eight  of  them 
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■X'OR. 
RODES. 


Judgment  of 
circuit  court. 


to  Rodes,  who  is  the  clerk  of  the  Fayette  eonAif 
c:oort,  in  which  the  will  was  recorded,  to  be  certin* 
ed  by  him  ^iccording  to  law.  The  copies  were  re^ 
ceived  by  Rodes^  examined^  corrected  and  certified 
in  due  form  of  law,  and  then  handed  oyer  to  the 
executor. 

P6f  this  service  Rodes  charged  the  etecutor  two 
cents  for  cverj*  twenty  words  contained  in  the  co- 
pies, and  issued  His  fee  bill  accordingly.  Conceiv- 
ing that  be  was  not  bound  to  pay,  and  that  Roded 
had  no  ri^t  to  charge  for  the  copies,  though  cer- 
tified by  htm,  the  executor  tnoved  the  circuit  court 
of  Fayette  county  to  quash  the  fee  bill. 

The  court  was,   however,   of  opinion,  that  the 
charge  for  the^copies  was  correctly  made  by  Rodei 
>  and  overruled  the  motion  of  the  executor.  * 

To  reverse  that  decision  this  writ  of  error  li 
prosecuted. 

The  correctness  of  the  decision  turns  upon  the 
construction  to  \ye  given  to  the  act  of  assembly  reg- 
ulating clerk's  fees.  That  part  of  the  act  under 
which  the  charge  was  made  by  Rodes,  is  in  the  fol- 
lowing words: 

"  The  clerks  of  the  county  courts  are  entitled  to 
A6t  fixing  the  the  following  fees  for  those  services,  which  exclu- 
counti  ccT  rt  '^^^b'  belong  to  their  office,  to-wit:  For  recording  a 
o?erlijfOT  CO.  ^i*U  <>>'  inventory,  or  appraisement,  settlements  with 
mesof  waif,  executors,  or  administrators,  or  guardians,  or  for  cer- 
*••  tijied  copies  thereof,  for  every  twenty  words  2  cents.'* 

Were  this  the  only  provision  of  the  act,  having 
any  bearing  on  the  charge  made  by  Rode%  there 
could,  we  apprehend,  be  no  serious  doubt  as  to  the 
correctness  of  the  decision  of  the  circuit  court.  For 
though  printed,  after  being  examined^  corrected  and 
certified  by  Rodes,  the  copies  of  the  will  were  cer^ 
tifitd  copies^  for  which  the  provisions  of  the  act  cit- 
ed expressly  allows  the  clerk  two  cents  for  every 
twenty  words,  the  precise  amount  charged  by  Rodes 
in  the  fee  bill. 

But  there  are  other  provisions  in  the  act  which 
iisati-  forbid  clerks  charging  for  services  not  actually  ren^ 
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deire4,  and  as  the  copies  for  ^bich  the  charge  was  Moaiuaoic't 
made  by  Rodes,  was  not  actually  written  by  him,   **'J** 
but  were  furnished  by  the  executor,  it  is  contended  Rodeb. 
that  the  charge  for  the  copies  is  illegal,  and  that  the 


fee  bill  ought,  therefore,  to  have  b^n  quashed.     It  tied  to  the 
should,  however,  be  recollected  that  by  the  express  **"^Jj*/®' 
letter  of  the  act  to  which  we  first  referred,  the  fee  and  cemfy- 
of  two  cents  for  every  twenty  words,  is  allowed  to  ing  printed 
the  clerk  for  eertifad  copies^  so  that  the  service  for  vvfiTfu^h- 
which  the  fee  is  given  must  be  understood  as  actu*  '^d  b^  thepar* 
ally  rendered  by  the  clerk,  whenever  the  copy  b  ty  applying 
duly  certified  by  him,  though  the  copy  be  not  in  J^y"*  ^^^ 
fact  made  out  by  him.     M  iVie  copy  be  furnished  by  manaacripti"^ 
others  to  the  clerk,  it  ^as  to  be  compared  with  the  made  by  hia- 
original,  examined,  and  if  inaccurate,  corrected  by  ^^f' 
him)  before  a  certificate  can,  in  due  form,  be  given 
by  the  clerk.     The  copy  must,  therefore,  by  the  ve- 
ry act  of  certifying  it,  though  it  be  not  written  by 
him,  be  approved  and  adopted  by  the  clerk  as  his 
own  act,  whereby  is  imposed  upon  the  clerk  the  same 
liabilities  for  imperfections  or  inaccuracies  in  the 
copy,  as  if  it  had  been  actually  written  by  him,  and 
is  conferring  upon  the  clerk  the  undoubted  right  to 
have-for  the  copy,  the  fee  allowed  by  the  act  form 
cerii/ied  ciijpy. 

A  majority  of  the  court.  Judge  Mills  dissenting, 
nre,  therefore,  of  opinion  that  the  decision  of  the 
court  overruling  the  motion  to  quash  the  fee  bill, 
must  be  affirmed,  with  cost. 

Diswiil  of  Judge  UxLU. 

The  court  is  directed  to  quash  every  fee  bill 
issued  for  services  ^*  not  actually  renJened ."  These 
Words  are  used  in  opposition  to  services  legally  ren> 
dered)  or  those  which  might  be  plausibly  made  by 
construction  of  law.  Fee  bills  for  constructive  ser- 
viceS)  not  rendered  in  fact,  was  the  evil  which  the 
legialatnre  intended  to  remedy,  and  on  which  th6 
act  inflicts  a  penalty.  This  fee  bill  is  one  of  that 
character.  It  is  a  constructive  right — a  legal  claim 
— tod  one  for  which  the  services  were  never  actuat- 
iy  ftndered ;  I,  th^^fore,  do  not  feel  myadf  au- 
thorised to  sanction  it  by  construction ;  and  coticf»iv« 
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MoiiRTsoN't   that  fee  bills,  where  the  services  were  not  rendered 
Ez'oR.    .     jj^  f^^^^  cannot  be  recovered. 

^^P'^^' Ciitknden  and  Wickliffe,  for  plaintiffs;  Clunn^  Hog- 
gin and  Loughborough,  for  defendante. 


Chancerf.       Sharp  vs.  Trustees  of  Lexington. 

Case  4.  Appeal  from  the  Fnyfette  Circuit;  Jesse  Bledsoe,  Judge. 

Village  seltki^s.   Minors.    Statutes.    Thutees  of  towns. 

April  16.  Judge  Millb  delivrred  the  Oiinloti  of  tlio  Court. 

This  18  a  bill  filed  by  Richard  Sharp 
Sharp^sbill  against  thc  trustees  of  Lexington,  claiming  that  he 
T^uytoetof  ^^^  ^  settler  in  the  town  in  the  year  1781,  and  con- 
Lexington  to  tinned  there  till  1783,  and  that'  he  was,  of  course 
recover  two  entitled  to  an  in  and  an  out  lot  in  the  town,  pursu- 
*^ai'  ^°f'^®  *^"^  ^^  *  written  agreement  between  the  settlers,  and 
original  set-  ^^^  *^*  ^^  assembly,  which  passed  subsequently,  rel- 
tlerintbe  ative  io  that  settlement;  being  the  same  which  are 
town.  recited  and  explained  in  the  case  of  the  Trustees  of 

Lexington  vs.  Linsey's  heirs,  2  Marsh.  443;  to  which 
reference  is  made  for  a  more  clear  understanding  of 
this.  He  alleges  that  on  the  30th  of  September, 
1782,  the  Trustees  recognized  his  right,  and  by  an 
order  on  their  minutes,  assigned  to  him,  as  a  settler, 
in  lot  No.  49.  That  after wai'ds  on  the  12th  of  De- 
cember, 1782,  in  violation  of  the  law  and  power  of 
said  Trustees  and  his  rights,  they  again  caused  an 
entry  to  be  made,  adjudging  that  his  in  lot  No  49 
should  be  forfeited,  and  also  his  out  lot  No.  49. 
That  the  trustees  not  only  had  not  the  power  to 
make  such  a  forfeiture,  but  he  was  not  present,  and 
the  entry  was  mistaken  in  alluding  to  out  lot  No.  49, 
as  there  was  no  such  number  attached  to  an  out  lot 
in  the  town  ;  that  they  afterwards  assigned  and  con- 
veyed his  in  lot  No.  49  to  another,  under  whom  it 
has  been  held  ever  since.  He  states  that  there  is 
now  only  one  in  lot  and  one  out  lot  left  unappro- 
priated, which  he  prays  may  be  assigned  and  con- 
veyed to  him.  In  short,  his  claim,  as  set  out,  is  sim- 
ilar, in  many  respects  to  the  one  set  out  by  Lind- 
sey'fi  heirs,  in  the  case  before  cited;  with  this  excepjr 


Digitized  by  VjOOQ IC 


APRIL,  1828.  23 

tion,  he  does  not  pretend  that  he  ever  signed  the  ftiiw 
original  agreetnent  among  the  settlers  for  the  divis-  trwewof- 
ion  of  the  terrhory^  as  the  remote  ancestor  of  Lind-  Lbxihotoii* 
sey'a  heirs  had  done.  .^_— 

The  trnsteej^ly  upon  various  grounds  to  defeat  Anawerofth* 
his  claim;  and'among  the  rest  that  the  complainant  Tniit«ef. 
was  not  entitled  to  a  lot,  according  to  ehner  the 
terms  of  the  writing  among  the  settlers,  or  the  act 
of  assembly  directing  the  appropriation  of  the  town 
lands,  because  he  came  there  a  minor,  under  the 
control  of,  and  belonging  to  the  family  of  his  father, 
and  with  him  left  the  town,  and  ever  since  re- 
sided in  the  county.  I'hey  also  rely  ti])on  lapse  of 
4ime. 

The  court  below  dismissed  his  bill  and  he  hasap-  Bill  dismissed 

pealed.  ^y  the  circuit 

*^^  court. 

1(  is  clear  both  from  the  evidence  and  admission  . 
of  the  parties,  that  Sharp,  the  appellant,  when  he  ^t°SlYn7ant 
f»me  to  Lexington,  was  brought  there  with  the  fam-  whilst  re«i- 
ily  of  his  father,  and  so  continued  till  his  father  (lent in  Lex^ 
moved  away,  in  the  commencement  of  1783;  that  ^^f^^^* 
he  was  of  the  age  of  fourteen  years  when  he  came, 
and  about  seventeen  when  his  father  removed  from 
town. 

We  nre  satisfied,  from  an  inspection  of  the  writ-  Held,tl» 
ten  agreement  among  the  settlers,  even  if  the  appel-  agreement 
lant  could  be  considered  a  party  thereto,  and  als<v  between  the 
of  the  act  of  assembly,  that  such  a  minor  did  not  Sew  of  Lex- 
come  within  the  terms  of  either,  and  was  not  pro-  ington,  did 
vided  for  thereby.     The  very  making  of  the  instiHi-  »ot  embraco 
jnent  of  writing  supposes  that  the  parties  were  able  denUn  «ie" 
to  contract.     It  purports  to  be  between  the  inhab-  families  of 
itants — directs  the  expense  of  surveying  to  be  borne  their  parentB\ 
by  the  inhabitants,  and  of  course  includes  those  a- 
ble  to  pay.     It  speaks  ajso  of  the  settlers,  who  had 
deared  fields  previously,  and  allowed  them  to  clear 
adjoining  for  three  years.     It  also  provides  for  the 
case  of  new  settlers  that  may  come  and  settle,  and 
directs  how  they  may  clear  and  improve,  and  bcr 
co^ne  entitled. 

The  act  of  U19, 1  Litt.  L.  K.  396,  whieh  reserv- 
ed the  town  grounds  for  the  settlers,  speaks  of  the  Actof  1779 
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Shar*  lettleraent  of  <«feinilie8>"  who  might  have  settled 

Taii0TSBsop  ^"  ^iUages,  under  an  agreement  to  divide  tlie  land 
LsxiHaxoM.  between  them.     It  reserves  the  land  for  the  use  and 

^ benefit  of  "said  inhabitants,"  and  then  declares, 

^low%  Yih  that  "  there  shall  be  allowed  to  evcjc^  such  family, 
la^erigUte.     j„  consideration  of  their  settlemeSP  without  the 

villages  as  much  land  as  other  pre-emptions  were 

entitled  tp.     . 

The  act  of  1782,  S  Litt.  L.  K.  642,  which  first  dis- 
Act  of  1782  posed  of  the  lands  in  the  town  of  Lexington,  refers 
granting  the  to  the  agreement  among  the  settlers,  and  of  the  ne- 
•n"t  n  t^^  cessity  of  passing  the  titles  to  the  settlers.  It  vests 
Tro^tefstobe  ^^^  tThct  in  trustees  and  authori^s  them  to  convey 
appropriated  to  those  already  settled  on  the  lots,  and  prescribia 
accorniiig  to  the  conditions  which  the  settlers  shall  perform. 

tht*  original  ^         ^  * 

RgrePiDcnt  There  is  not  in  either  of  these  instruments  any 

MtUere"  ^^^   provision  for  the  minor  children  in  a  family,  as  well 
as  the  head  of  it;  and  if  intemled,  it  could  not  have 
Minors  in  the  been  omitted  and  left  to  implication  only.     They 
th""^  fa'th*^      designed  to  embrace  those  only  who  had  the  control 
not  entitled     ^^  themselves,  and  who  were  capable  of  contract- 
under  the  act  ing  for,  improving,  and  residing  upon  lands,    jiif 
®^ 'p  '°f*^  ^^^^  child  was  to  be  admitted  by  construction,  it 
rLhr8™o"ot8  would  apply  with  equal  force  to  every  age  and 
inLexin^ton;  each  sex,  without  any  limitation,  and  thetund  would 
only  such       jj^ye  been  wholly  insufficient,  and  would  have  been 
we're  ahl"  to    disposed  of  to  those  who  added  no  strength  to,  but 
contract  weroifather  increased  the  weakness  of  the  village.     The 
entitled.         whole  was  then  designed  to  secure  to  heads  of  &m- 
ilies  a  home  for  the  whole  familv,  on  which  they 
c^uld  support  and  provide  for  their  children  in-> 
stead  of  receiving  from  government  a  provision  for 
every  child. 

It  mi^ht  indeed  be  as  plausibly  contended  th^t 
Norweremi-  each  child  was  a  villager  and  entitled  to  a  settlement 
famiLs*of  ^^  ^^  ^^^^  without  the  village,  and  a  pre-emption 
theriHagers  ^f  1^^^  adjoining,  as  that  each  should  be  entitled  tp 
entitled  to  a  lot;  and  thus  the  lands  of  Kentucky  could  not 
the  400  acres  \i^ye  held  out,  when  distributed  in  portions  lor 
andY(X)o'acre  children.  Many  fathers  would  have  h^d  as  many 
pre-emption  settlements  and  pre-emptions  under  their  control  as 
in  the  coun-  tbev  had  children,  ugKl  thin  appropriate  an  im«* 
^^'  mense  territory. 
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The  only  claim  then,  whieh  the  ap{)e)iMit  can  eel  finAtLt 

up,  IB  the  order  of  the  Trustees  recognising  hi«  title  ^    ^*' 

(o  the  in  lot.     He  seeniB  to  inwt  that  their  once  UmKo^oN^ 

having  admitted  his  title,  ought  to  be  conclnsiye  a« ! 

gainst  them,  add  they  had  no  authority  to  forfeit  The  order 

K,  or  retract  Wir  deteroiination,  "?"<*«  ^y 

tbe  trasteef, 

Although  the  Trustees  might  have  had  no  power  awigningto 

to  declare  lots  forfeited,  by  imposing  conditions  not  ^ttler  ftn"io 

within  the  terms  of  the  grant,  it  does  not  follow  lot  of  the 

Chat  if  they  ackoowledged  a  claim  through  a  mis-  town^was  not 

taken  constroction  of  tb€  law,  they  had  no  power  artj^iguhem 

•  afterwards  to  retract  it.    They  were  Trustees  for  but  they  had' 

•  the  aeUJers,  and  also  for  tbe  public^  as  they  were  power  to  set 
to  seJf  to  others  all  the  lots  beyond  what  the  settlers  ^J^^^l  ^^^ 
should  take  under  their  mutual  agreement,  and  if  ^y^ce^n' 
they  let  in  a  man  as  a  settler,  who  did  not  come  thegroimdh^ 
whithin  the  description,  they  so  far  did  an  injury  bad  norigh| 
to  either  settlers  or  purchasers,  or  tlie  inhabitants  of  ^^  "^' 

the  town.  They  were  authorised  to  adjust  and  fix 
the  boundaries  of-  lots;  hut  they  are  not  constituted 
« tribunal  to  decide  on  the  rights  of  settlers,  whose 
decisions  should  he  eonc^usive  or  final  against  those 
'  whom  they  represented  or  themselves.     They  were 

}iable  to  be  deceived  by  false  representations,  and  if 
they  assigned  a  lot  through  a  mistaken  belief  of 
laete,  they  might  afterwards  resist  the  conveyance 
pt  the  lot,  and  were  not  estopped  to  shew  the  truth 
of  the  case;  and  they  have  done  sp  in  the  present 
*  nam.  Th(sy  shew  thai  the  appellant  had  no  origi# 
idHain,  and  was  not  entitled  to  Ite  allotment  made 
to  hiqy,  and  the  order  of  allotment  cannot  be  h^d 
concluaive.  They  *Isq  show  that  their  predecessors 
at  an  early  period,  within  a  few  months  after  tbe 
allotment,  questioned  and  retracted  it.  The  last 
order  or  fsntry,  it  is  true,  used  the  term  forfeitpdy 
but  ata^  no  reason  for  the  forfeiture,  and  does  not 
recite  any  iailuiie  on  his  part  to  perform  any  condi- 
tions ttiposed  «pOD  hifli)  and  it  ia,  therefore,  as 
pnahable  that  it  was  because  he  did  not  possess  ths 
neoenary  qualifications  of  a  settler,  as  for  any  oth* 
.  er  causa.  He  aeems  not  to  have  contested  thi^  i»r 
tr«nt  of  tlieijr  grant  at  tlie  time,  w  after  h^  bfcaosf 
twMly  one  years  of  age,  Which  ftirnisbes  a  pMr 
sumptioo,  that  it  was  done  oat  account  ^f  Us  ^%  hpr 
Vol.  VII.  P 
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Sharp  ing  entitled  to  any  lot  originaliy.    They  afterwards 

TruVemo  ^J^otted  and  conveyed  this  lot  to  another,  but  did 
JLbzington.  ^ot  assign  to  the  appellant  another  lot;  which  shews 
,.  that  they  went  on  the  ground  that  he  was  entitled 

to  none  at  first.  We  cannot  hold  this  first  allot- 
ment to  him  conclusive  or  inyioIabHi  and  conceive 
the  appellees  ought  to  hi^ve  been  permitted  to  ques- 
tion his  original  claim  on  its  merits^  which  they 
have  done  with  success. 

As  the  aupellees  have  been  successful  in  «iiewing 
that  he  had  no  title  originally,  it  is  unnecessary  to 
go  into  the  enquiry,  whether  the  complainant  has         ^ 
lost  a  right  by  lapse  of  time^  when  no  such  right         # 

exists. 

The  decree  Is  .affirmed,  with  costs. 

Hoggin  and  LoHghbar(mghy  for  appellant;   Hunn* 
phnysy  for  appellee. 


chajicbiv*  Bowlin  and  wife  vs.  Pollock. 

CaM l».  Error  to  the  Fayette  Circuit;  Jxssx  Bledsob,  Judge. 

jDeffises:  Wilb.  PakaiU.  SlaMes.  CfhUnanU.  Ltmi 
uforranU.  ErUries,  Surveyi.  E^qppel  $Mi8take9.  War^ 
ranhf* 

Apnl  Ift.         ludge  Milu  delivered  the  Opinion  of  the  Court. 

'r  Pollock,  the  appellee,  resided 

tract  of  four  hundred  acres  of  land,  in  his 
napne,  or  as  heir  of  his  brother. 

A  large  claim  covered  entirely  his  tract  and  farm, 
^  of  whidi  entry  was  in  the  following  words  and  fig* 

"^  ures : 

Patty  Harris  and  ^ITumuu  S/nlimm  assisnee,  Wil- 
*  IBntryof  Pat-  liam  Tapp  and  Eiias  Barbee  assignee,  John  Sad- 
Sbe^"*^  duth  assignee,  Steven  Jett,  John  PorMr,  Benja-^ 
min  Withers,  Isaac  Arnold,  Spencer  Graham,  Jesse 
Smith,  Thomas  Massie,  Jacob  Nay  and  Charles  Mor- 
gan  assignees,  enter  1737S  acres  of  land  on  treas< 
nry  warrants,  Nos.  19jBS«>  18,877,  19,169,  18,880, 
U>047,  19,186,  17,48^18,874,  18,006  and  15,586, 
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Mck  16  kali  in  Jiroportion  to  their  reipectkeaniul'*  BoirLiir  Avia 
titles  in  said  warrants,  besinning  at  the  South  West   ^'^- 
coroer  of  Isaac  Halbert's,  Kichard  Ratciiff's,  Henry  pot.i.ooK.. 
and  Robert  Oumieirs,  William  GkinnelPs  and  Chs.  ■ 

Morgan^s  entry  of  f  2,311  acres,  on  Hinkson's  fork,  * 
and  ninning  ip|th  their  line  North  1750  poles,  thence 
West  ]6()6,65poles,tlienoe  South  HdOpples,  thence 
East  1606,  65  to  the  beginnings" 

The  plat  and  cer tificattf  of  survey,  stands  precise-  ^""^f ^J.'l?'* 
ly  in  the  same  names  with  the  entry,  and  was  made  Jj^^' 
2l8t  of  April,  1785.  ^' 

On  the  14th  May,  1795,  a  grant  katted  from  the  Patent, 
Commonwealth  of  Kentucky,  on  the^oresaid  eu' 
try  and  survey,  granting  the  lands  positively,  with-' 
out  saying  in  what  proportions  the}'  should  hold  it,, 
and  the  grant  is  to  the  following  persons:  ^^Unta 
Patty  Harris  and  Thomas  Spihnah  assignee  of  Wil- 
liam Tapp  and  Elias  Barl)ee  assignee  of  John  SucU 
duth  assij^nee  of  Stephen  Jett,  John  Porter,  Benja- 
min P.  Withers,  Isaac  Arnold,  Spencer  Qraham^  Jes- 
se  Smith,  Thomas  Massie^  John  Coons  assignees  of 
Jacob  Nay  and  Charles  Morgan  assignees  &c.'^ 

A  suit  in  equity  was  brought  on  Uiis  entry  in  the 
name  of  H.  Marshall,  Esq.  and  others,  acamst  Pol- 
lock, to  recover  his  land,  he  having  the  oldest  patent. 

Pending  that  controversy,  and  before  it  was  final-  Cantraet  be* 
ly  closed.  Pollock  entered  into  a  contract  with  Bow-  J'^^"  ^^^J- 
Im  and  wife,  the  appcUanU,  to  purchase  of  them  one  part  ami 
tnurt  of  the  interest  secured  and  granted  by  the  a-  Bowiin  and 
foresaid  title  papers  to  Thomas  Spilman ;  sheathe  wife  on  the 
said  Mrs.  Bowiin,  lieing  the  daughter  of  said  Tliom-  ®**^®'- 
as  Spilman,  and  supposed  to  be  entitled,  under  the 
will  of  said  Thomas,  to  his  interest,  devised  by  his 
will,  to  apart  of  hts  children,  some  of  whoih  were 
dead,  and  she  was  their  heir.     The  contract  was 
evidenced  by  an  article  of  agreement,  dated  3d  Sep- 
tember,  1816,  in  which  it  is  recited  that,  ^^  whereas  < 

the  said  William  Bowiin,  in  right  of  his  wife,  Sally 
Bowiin,  late  Sally  Spilman,  daughter  of  Thomas 
Spilman,  one  of  the  persons  named  in  the  entry  of 
I7S73  acres  of  land,  made  in  Kentucky,  on  the  2d 
of  March,  1784,  in  the  m^it  of  Pattv  Harris  &c.  on 
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vs. 


tJonvcyanco 
by  Bowlin 
ond  wife  to 


BdwLtK  A9t)  HinkfiOfi'if  Fork,  to  one  oaoiety  of  said  SpiimonV 
iTiierest  in  said  entry,  which  interest  of  said  Bow-* 
Yin  and  wife,  is  the  one  half  of  twenty-four  hundred 
and  foriy-iive  acres  in  sitid  entry,  which  has  been 
iiurvevcid  and  patenteci;"  Pollock  agreed  to  give 
two  thousand  dollars,  the  one  half  in  one,  and  the 
other  in  two  years  from  the  date  of  the  article^ 
Bowlin  and  wife  agreed  to  convey  the  land  to 
Pollock  as  soon  as  may  bt^  with  a  clause  of  special 
warranty  against  Thomas  Spilman^s  heirs,  and  all 
persons  claiming  under  him — Pollock  to  give  his 
notes  for  the  purchase  mOney,  and  to  mortgage  the 
land  to  BoWlin,  to  secure  its  payments 

On  the  9th^October,  1816,  Bowlin  and  Wife  con^ 
veyed  to  Pollock,  and  Pollock  gave  hjs.  notes  fox' 
the  purchase  money.  The  deed  recites  that  "where-* 
as,  the  said  William  Bowlin^  in  right  of  his  said 
wife,  Sally  Bowlin,  late  Sally  Spilman,  daughter  of 
Thomas  Spilman,  one  of  the  persons  named  in  an 
entry  of  17372  acres  of  land,  made  in  Kentucky  on 
the  second  of  March^  1784,  in  the  na^ne  of  Patty 
Harris  &  Co.  on  Hinkson's  Fork,  to  one  moiety  of 
said  Spilman 's  interest  in  said  enty,  which  intei'est 
of  said  Bowlin  and  wife,  is  the  one  half  of  twenty 
four  hundred  and  forty«five  acres  in  said  entryV 
\vhich  has  been  surveyed  and  patented." 

The  conveyance  then  proceeds  to  convey  "the 
mid  interest  of  the  said  Saliv  Bowlin  and  of  said 
William  Bowlin,  in  and  to  said  land  above  described^ 
being  the  one  moiety  or  half  of  the  interest  of  said  . 
Spilman,  to  wit,  in  4he  one  half  of  twenty-four  hun-» 
dred  and  forty-five  acres  aforesaid  in  said  entry, 
survey  and  patent."  The  deed  also  has  a  clause 
warranting  the  land  so  conveyed^  against  Bowlin 
and  wife,  and  the  claim  of  Thomas  Spilman,  and 
his  heirs,  and  all  persons  claiming  tmcler  him,  b^t 
no  others. 

Pollock  failed  to  pay  his  notes  for  the  purchase 
I'ohock^s  bill  money,  when  they  became  due;  Bowlin  obtained 
for  an iDjuDc- judgments  at  law,  which  Pollock  enjoined  by  his 
alud^nt*  ^^^^  ^"  equity,  praying  a  perpetual  uijunction  and 
for  the  pur-  rescission  of  the  contract.  He  amended  his  bill 
fibawnioney,  twice,  but  we  need  not  take  notice  of  the  equity  of 
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kia  briginal  bill  or  of  one  amendment,  tor  it  is  done  Bowuif  jkist> 
,«wt7  by  the  answers  or  evidence  in  the  canie,  or   '^'"' 
on  its  own  merits,  was  untenable*  Folloch. 

Bnt  in  qne  amendment  he  has  set  up  an  equity  ~      !"^ 
Which  merits  more  particular  consideration.     It  is  ^f  ^he  con- 
this,  the  will  of  Thomas  Spilman,  the  father  of  Mrs  tract 
Bowlin,  was  dated  on  the  1st  of  October,  1782,  and 
was  recorded,  after  his  death,  on  the  7th  of  Novem- 
ber, 1782,  in  King  George  count v,  Virginia,  where 
he  resided,  in  which  the  only  clause  which  has  a 
bearing  on  this  controversy^  is  as  follows : 

<*  My  desire  is,  whereas  t  have  a  land  warrant  for  will  of  Spil- 
th thomand  four  hundred  and  forty-fivi  acres  of  man  under 
land,  any  where  in  Virginia,  that  it  shall  be  equally  J^^k  Jjnfj^jj'^ 
divided  between  my  four  sons,  viz:  James  Spi  I  man,  wife  claimed. 
Thomas  Spilman,  John  Spilman  and  Samuel  Spil- 
man.     My  saying  any  where  in  Virginia,  Is  a  mis- 
take of  mine:  I  mean  the.  vacant  laud.''     At  the 
time  of  the  contract  and  before  a  copy  of  this  will 
Was  present,   it  was  supposed  and  represented  by 
all  concerned,  that  the  warrant  mentioned  in  the 
will  was  the  one  on  which  Thomas  Spilman's  share 
in  the  entry  was  founded.     Samuel  Spilman  and 
John  Spilman,  two  of  the  devisees  of  tne  warrant, 
were  only  half  brothers  to  the  two  other  devisees, 
James  and  Tiiomas,  and  Mrs^  Bowlin  was  their  full 
sister,  and  the  only  femaining  brother  or  sister  of 
the  whole  Mood;  and  the  two  first  of  these  devisees 
had  departed  this  life  childless  and  intestate,  and  it 
\raa  asserted  by  Bowlin  and  wife,  that  she  inherited 
the  shares  of  said  deceased  devisees,  which  was  a- 

Eeed  to  by  Pollock,  and  under  this  impression  and 
lief  the  contract  was  made. 

But  Pollock  now  charges  in  his  bill  that  Charles  Allegatioatof 
Morgan  had  assigned  toe  warrant  alluded  to  in  ^*'"°*l*^'?^„ 
the  will  of   Spilman,  after    hU,    nid  Spilman's  ^^\endii5 
death,  to  himself,  or  some  other  person  had  done  Bowlin  and 
«o  for  him,  and  in   his  own    name    had    appro*  ^i^^Qli'^^^o- 
^.riEted  the  warrant  by  entry,  «irvey    and    pat-  ^^.ll^'^U 
eat,  and  that  the  warrant  devised  by  the  will,  is  Mid  him. 
not  inchMied  in  the  entry  in  the  name  of  Patty  Har- 
ris ft.c.;  that  Thomas  Spilmm  had  no  interest  in 
Hhat  entry,  or  if  he  had,  it  was  not  devived  by  his 
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Pollock 


Answer  oi 
BowiiD  and 
wife. 


BowuK  A»o  ^ill,  but  on  his  death  descended  to  the  oldes*  «ailf 
^^'''^  as  heir  at  law,  at  the  time  of  his  death,  who  wa# 

William  Spihuan,  and  of  course  Mrs.  Bowlin  cotild 
not  be,  and  was  not  entitled  to  one  single  foot  of 
land,  as  heir  to  her  brothers,  who  were  the  devisees 
of  her  father,  and  the  whole  claim  of  Patty  Harris 
and  others,  an  interest  in  which  Bowim  and  wife 
atteitipted  to  sell  hint,  originated  after  the  death  of 
iTaid  Thomas  Spilman,  (heir  father;  and,  therefore, 
the  whole  claim  as  to  Iiim  Was  vdid,  and  there  was 
no  interest  thereifi,  cither  devisable  or  descendable 
to  his  offspring,  aiul  consequently  that  the  whole 
contract  was  based  either  on  an  entire  mistake  of  the 
parties,  or  the  fraud  of  Bowlin  afnd  wife,  and  oug||tf 
therefore,  to  be  rescinded  in  toto« 

Bowlin  and  wifc,  iti  answers  to  these  charge?,  de-* 
ny  any  knowlcd^  of  Morgan's  appropriation  of  the 
ivarrant  named  in  the  will  of  their  father,  and  de- 
nies his  authoritv  to  do  so.  Tliey  insist  that  tlie 
warrant  devised  hy  the  will  is  included  in  the  entry 
of  Patty  Harris  &  ,Co.  and  rcqtiire  proof  to  the 
contrary,  and  they  refer  to  the  will  and  title  papers 
on  this  point.  T^hey  still  insist  that  Mra.  Isowlin 
hoUls  the  interest  of  her  deceased  brothers  in  the 
entry,  by  virtue  of  the  devise  of  the  warrant  con- 
tained in  the  will  of  her  father.* 

The  court  below  set^aside  the  contract  and  grant' 
ed  a  perpetual  injimction,  and  from  that  decree 
Bowlin  and  wifc  have  apjiealed. 

It  docs  appear  from  the  Register's  book  of  war* 
rants,  that  the  number  of  all  the  warrants  in  the  en- 
try of  Patty  Harris  &  Co.  as  above  given  are  true. 
Not  one  of  them  is  in  the  nsme  of  Thomas  Spilman, 
and  no  assignment  of  any  one  is  made  to  hiint  and  eve* 
ry  one  issued  after  his  death,  except  one  small  one  of 
362  acres,  in  the  name  of  Thomas  Porter,  and  as- 
signed by  him  to  John  Porter,  named  in  the  entry, 
and  issued  21st  February,  1782;  and  another  of  305 
acres,  issue^l  the  15th  of  May,  1782,  No.  1200(5,  to 
Jesse  Smith,  named  in  the  entry.  So  that  Thomas 
Spilman,  after  all  the  warrants  are  ascertained,  ha<l 
no  warrant,  and  the  entry  was  mado  Ions  after  his 
death,  in  which  he,  with  otherf>  was  to  h<3d  in  pro- 
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portion  to  his  warrant,  when  he  bad  none,  and  wai  Bowmk  aiii» 
not  in  existence  himself.     The  entry  seems  to  say   ^''^ 
he  is  an  assignee.     Tlie  patent  declares  him  as-  pollock. 


si^iiee  of  William  Tapp.     From  this  statement  it  is 
placed  beyond  doubt  that  Thonuis  Spilman's  will,  land  and  his 
made  in  1782,  could  not  and  did  not  ojjerate  on  this  d®jj»ee8took 
entry,  made  io  1784,  on  warraniJ  issued  after  his  ^^^^H^/Jl^^l^ 
'dea^fa,  even  if  his  name  had  been  in  them.     At  that 
date  bis  will  could  not  pass  lands  acquired  after  its 
date  and  before  his  death,  unless  it  was  re-publish- 
ed.    Much  less  could  it  operate  upon  posthumous 
titles.     Here  one  miffht  rest  this  fact  without  further 
enquiry.     For  it  is  clear  that  Mrs.  Bo wlin  could  not  '     • 

hmvc  the  least  scintilla  of  title. 

But  as  it  may  be  ^id  that  it  would  go  to  the  Qoerj, 
faeirs  of  Spiluian,  against  whom  Pollock  has  a  war-  J^*1*^J^^* 
ranty;  on  that  Pollock  ought  to  rely,  instead  of  obf  vests  the  beirt 
jecting  to  the  contract.     We  will,  tlierefore,  pursue  or  devisees, 
this  enquiry  fuKher,  and  we  will  see  that  neither  ^  ^j  ^/" 
she  nor  the  heir  at  law,  cotild  take  any  title.     If  the  the  date  o? 
litlc  was  descendable  it  could  be  devised,  and  if  it  the  grants  to 
could  be  devised  it  would  descend.     The  only  plau-  them,  with 
«ible  ground,  therefore,  on  which  it  could  be  con-  Jl^h^re  toe  de- 
tended  that  the  heirs  could  have  any  title,  arises  cedant  had  * 
from  the  act  of  Assembly  of  the  22li  December,  not  some  in- 
.  J792,  I  Litt.  L.  K,  1«0,  which  reads  thus^^  tolhHaSd" 

^^  And,  whereas,  in  some  instances  grants  have  is-  ^^^  ^ 
sued  in  the  names  of  persons  who  were  deceased, 
prior  to  the  date  of  the  grant,  and  cases  of  the  same 
nature  may  happen  in  future:  Be  it  enacted,  that  in 
all  such  cases  the  land  conveyed  shall  descend  to 
the  heir,  heirs  or  devisees  in  the  same  nuinner  as  it 
would  do  had  the  grant  issued  in  the  lifetime  of 
such  decedaut."  If,  for  the  sake  of  argument,' it  be- 
conceded  that  this  act  vested  in  the  heir  the  title, 
from  the  date  of  the  entry,  as  £ir  as  it  was  compe* 
tent  for  the  Lesislature  to  do  so^  although  the  de- 
oedant  in  his  lite,  had  no  color  of  even  an  incipient 
claim  (which  is  very  problematical)  the  question 
will  recur  still,  what  interest  did  it  vest  ? 

To  measure  that  interest  we  must  look  back  at  Gra»t  toH. 
the  entry  and  survejr.    These  tell  us  the  parties  ^  ^^^^^^ 
IDOst  hold  in  proportion  to  their  respective  war-  ec^Vc.  t'oSi? 
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Bowpw  AND  rants.     To  ascertaifi  that,  we  seek  the  qwantHy  of 

WIFE.  Thomas  Spil man's  warrant;  and  then  we  discover 

Pollock.       that  he  had  no  warrant  at  all.     Whether  the  act  ev- 

er  could  have  intended  to  grant  lands  to  an  heir, 

taedona  where  the  ancestor  had  not  the  least  shadow  of 
anreeyand  claim  to  measure  the  grant  by,  is  very  doubtful. 
tohoid^n^  But  without  deciding  it,  we  have  no  way  to  ascer- 
proportion  to  tain  the  extent  of  inter^  here. 

their  respt'C-  .11         ■        ..vii  i.i. 

tivequaiiti-        It  may  be  said  that  the  jomt  holders  of  this  en- 

ties  ill  the  try  would  \ie  estop|)ed  to  question  the  right  of  Thos. 

bosbewn's.  Spilman's  heirs.     Be  it  so,  the  question  stiU  recurs, 

had  nothing  to  what  extent  of  interest  are  they  estopped,  is  tliai 

in  the  war-  interest  is  to  be  measured  by  his  warrant,  when  ^ 

rant,  nothing  ^^^^  none.^  But  if  an  estpppal  would  lie,  as  between 

Eimby  tbo  these  patentees,  would  it  lie  as  between  them  an^ 

grant.  Strangers?  The  conclusion  cannot  be  admitted. 

Itseeras  the  It  is  evident,  both  from  the  proofs  as  well  as  the 

estoppal  to  allegations  of  the,  parties  that  the  appellants  really 

ilTch  caa^/'*  believed  that  the  warrant  of  Thomas  Spilman  was 

todeuy  that  in  this  entry,  and  that  his  interest  was  to  be  meas^ 

one  of  them  ured  thereby.     The  writings  themselves  shew  that 

.     S'l^air*  Bowlin  and  wife  believed  they  were  eeUing,  s(nd 

have  no  ef-  Poliock  supposed  be  was  buying,  under  the  will, 

"^  feet  in  a  con-  the  warrant  mentioned  therein;  an  interest  -co^xten* 

^uleuLm'  "^®  ^^^^  ^^^  inheritance  of  Mrs.  Bowlin,  from  her 

ani^bisven-  deceased  brothers  nf  the  whole  blood.     This  turns 

dee  about  the  out  to  be  entirely  untrue,  the  thing  supposed  to  be 

title.  bought  and  sold  was  not  there,   or  any  part  of  it. 

Sale  of  the  '^^19  was  a  clear  mistake  and  no  fraud  is  imputable 

devisee  of  to  the  parties.     What  then  ought  to  be  the  effect  of 

^uch  patentee  ||,at  mistake?  The  principle  that  the  chancellor 

*  the  mistake  ^**  vacate  contracts  on  the  ground  of  mistake,  is 

-  of  both  him  too  £imilir  to  need  either  proof  or  illustration.    The 

-     and  bis  ven-  mistake  here  is  not  partial,  nor  does  it  affitct  a  quan^ 

his^ri^ht**  tity  of  interest,  but  is  so  great  that  there  is  not  a 

fhairle  set  particle  passed  of  that  which  was  supposed  to  be 

aside  on  the  sold. 
idiscoveiy  of 

the  mistake,  It  is  doubted  whether  a  case  can  be  found  lu 

even  after  which  the  mistake  was  so  palpable  and  of  such  ex» 

»awlo7^"^*  tent,  where  the  chancellor  has  refused  to  relieve. 

If  there  be,  it  was  owing  to  the  bad  conduct  of  tho 

^         iSb^^^^r^^  applicant  or  to  some  other  circumstance  which  for- 

*'-^    ••■Kkcs.  ^'^  bade  complete  redress.    Here  there  is  no  lacks,  on 
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V»e  part  of  Pollock,  in  seekiog  redreiK,  so  Hen  is  8»wu»  4110 
he  discovered  his  error.     He  has  set  up  his  equity   ^'*- 
by  an  amended  bill  so  soon  as  it  was  discovered,  poll^k 
He  was  igoonwl  of  it  when  ho  filed  the  original,  , 

and  his  opponents  seem  to  have  been  ignorant  of  it 
till  the  evidence  disclosed  it,  He  seems  to  have  fil- 
ed  his  original  bill  in  search  of  equity  and  set  up  a 
colorable  resistance  to  the  contract  which  was  un-  1 

founded;  but  this  ought  not  to  prejudice  his  better 
equity  of  a  diiferent  character  which  he  has  assert- 
ed as  soon  as  discovered,  and  there  is  no  obstacle  in 
the  way  of  a  complete  rescission.  The  pj^rties  can 
be  pluced  in  statu  yuo,  completely.    Pollock  has  got-  ' 

ten  nothing  bv  his  conveyance.  By  recovering  the 
money  his  adversary  may  gain,  and  he  may  lose 
much.  By  preventing  that  recovery  neither  part^ 
will  gain  or  lose  any  thing  except  the  costs  pf  the 
controversy. 

The  only  plausible  ground  on  which  it  can  be  Itif  ooobjeiv 
contended  that  Pollock  ought  not  to  be  relieved,  b,  tiontotbe  re. 
that  he  has  the  warranty  of  JowHn  against  the  heir  ^^^f^^ 
or  heirs  of  Spilman.    That  the  controversy  which  thrgronnd'of 
might  arise  between  the  heir  md  devisee  is  one  that  the  mistake 
was  contemplated  at  the  tinae,  and  provided  against  ?^  ^^^^^^^ 
by  the  parties  in  the  stipulations  of  the  warranty,  he?K2l 
Aiid  that  he  ought  to  be  compelled  to  rely  upon  it  title  wh«n  bf 
till  he  suffers  an  eviction.     We  have  seen  that  he  is  ^a^  "on*, 
in  no  great  danger  from  the  Iieir.     But  if  in  this  veyancTwiUi 
we  are  mistaken  and  his  warranty  was  general  a^  warranty 
cainst  the  world,  as  the  contract  is  not  completed,  •gainst  cer- 
flie  mistake  so  total  and  palpable,  the  principle  is  whoweT^d- 
not  perceived  on  which  he  should  not  be  relieved,  so  without 
His  gaotiyes  in  the  purchase,  no  doubt,  were  to  lay  "g^t,  bad 
i>ff  the  part  of  Thomas  Spilman,  around  and  tov-  j^J*"  ®**^* 
ering  bis  possession,  including  some  adjoining  land 
— to  merge  and  unite  that  claim  with  his  own,  and 
tlius  place  himself  out  of  danger,  not  only  of  the 
fntry  of  Patty  Harris  &  Co.  but  to  arm  himself  a- 
gainst  other  claimants,  against  whom  he  has  no 
warranty,  and  against  whom  he  has  no  weapon  of 
lleience.     Allured  by  the  representations  of  his  ad- 
versaries, he  firmly  believed  that  he  was  acquiring 
an  interest  in  the  entry  of  PiUty  Harris  and  Co.  to 
some  extent,  and  was  induced  to  take' it  witlfout 

Vol,  Vri.  E  * 


Digitized  by  VjOOQ IC 


34  MONROE'S  REPORTS. 

BowLiv  AK9  warranty,  except  as  to  those  who  claim  under  Spil- 
^*'*  man.    As  to  others  he  was  to  run  the  risque*     Let 

iPoLLocK.       him  be  evicted  when  he  may  by  others  he  loses  all 
— —  and  has  no  recourse.     He  cannot  probably  be  evict- 
ed by  the  heir  of  Spilman  to  ffive  him  the  only  re- 
course against  his  vendors.     He  cannot  fortify  his 
•own  cilaim,  for  he  has  added  nothing  to  it. 

In  short  he  has  gotten  nothing  by  the  contract  of 
Purchaser  in  the  least  benefit,  except  a  simple  warranty  against 
■ucb  case  ha-  ^^^  jjgj,.g  ^f  Spilman.  He  has  to  risque  every  body 
thing*and*not  ®'^>  *^"^'  ^^^  induced  to  do  so  by  the  mistaken  and 
having  paid  Unintentional  misrepresentation  of  facts  by  his  ven- 
the  purchase  Jq^,  and  gains  no  defence  for  his  liome  by  his  pur- 
resisMh™"^  chase.  He  has  not  completed  it  on  his  part  and  the 
pa jttent,and  opposite  paily  can  lose  nothing  if  he  never  fulfils  it» 

■ion.  If  he  had  gotten  a  defective  title  by  the  contract, 

we  admit  that  cases  are  not  wanting  to  shew  that 
If  the  pur-  jjg  ought  to  rely  on  his  warranty.  But  as  he  has 
anything  by  "<>^  gotten  even  a  colour  or  shadow  of  claim,  he 
a  fair  COD-  ought  not  to  be  compelled  to  rely  on  his  warranty, 
truct  after      j^  jj^u  ^f  every  thing  besides. 

the  coD?ey-  ^  ® 

ance  with  The  decree,  the  Chief  Justice  dissenting,  must  be 

5mu"tLk  affirmed  with  costs. 

to  that  and 

not  come  into  DissetU  of  CkUf  ^utict  BiBB. 
equity.  "^  "^ 

This  controversy  grows  out  of  a  sale  by 
Sowlin  and  wife,  of  an  interest  claimed  by  them  in 
Thomas  Spilman 's part  of  the  land  in  the  follow- 
ing entry,  survey  and  grant. 

"Jlforc^,  Srf,  1784. 
Patty  Harris  and  Thomas  Spilman,  assignee,  Wil- 
J°*rJ«f^atr4iamTapp  and  Elias  Barbee,  assignee,  John  Sud- 
R.    "*         duth,  assignee,   Stephen  Jett,  John   Porter,  Benja- 
min Withers,  Isaac  Arnold,  Spencer  Graham,  Jesse 
Smith,  Thomas  Massie,  Jacob  Nay  and  Charles  Mor- 
gan, assignees,  enter  17372  acres  of  land,  on  treas- 
ury warrants,  Nos.  19,322,  18,878,  19,169,  18,880, 
11,047,  19,186,  17,466,  18^874,  12,006,  and  15,536; 
each  to  Hold  in  proportion  to  their  respective  quan- 
tities mentioned  in  said  warrants,  beginning   at," 
&c. 
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Upon  this  entry  a  survey  was  executed  on  the  l^tnf^iiB 
21st  April,  1785,  in  the  names  of  the  persons  de-   ^^'' 
scribed  in  the  entry,  and  on  the  14th  May,   1795,  Pollock. 
a  grant  issued  in  consideration  of  the  ten  treasury 


warrants,  by  their  numbers  corresponding  with  the  Grant  to 


Porter,  Benjamin  P.  Withers,  Isaac  Arnold,  8pen- 
cer  Graliam,  Jesse  Smith,  Thomas  Mas»ie,  John 
Coons,  assignees  of  Jacob  Nay  and  Charles  Mor 
gan,  assignee,  &c.  a  certain  tract  or  parcel  of  land, 
containing  17,372  acres, by  survey,  bearing  date  the 
21st  day  of  April,  1765,'^  after  giirin^  the  de>crip- 
lion  of  the  land,  according  to  the  certificate  of  sur- 
vey, the  grant  of  the  Commonwealth  is,  ^'to  have 
and  to  hold  the  said  tract  or  parcel  of  land,  with 
its  appurtenances,  to  the  said  Patty  Harris  and  Com* 
pany^  and  their  heirs  forever:  in  witness  whereof, '' 
&c. 

Upon  this  claim  of  Patty  Harris  &  Co.  a  suit  in  Soitsbetween 
chancery  was  instituted  against  Pollock  and  others,  Hams,  Spil- 
and  asuit  had  been  instituted  likewise  by  Halbert  Bowlinand 
and  others,  on  the  entry  upon  which  Harris  &  Co.  oUien. 
depended,  against  Fowler,  and  both  of  these  suits 
coming  up  u|>on  appeals,  were  heard  together  and 
decided  on  the  25th  May,  1814,  ^as  reported  in  Srd 
BibH,  384^     By  this  decision  tiie  entry  of  Patty 
Harris  &  Co.  was  sustained  as  a  sjiecial  location, 
the  snrvey  was  declared  to  be  conformable  to  en- 
try, and  the  settlement  and  pre-emption  of  Pollock 
were  declared  vasue,  and,  therefore,  to  yield  to  the 
claim  of  Patty  Harris  &  Co.  the  complainants  in 
that  cause. 

On  the  third  of  October,  1816,  by  an  article  of  Articlei«f 
agreement  between  Pollock  and  Bowlin,  it  was  re-  JfJ^cen"* 
cited,  ^^that,  whereas  the  said  William  Bowlin,  in  Bowlin  Seo. 
right  of  his  wife,  Sally,  late  Sally  Spilman,  daugh^-  and  Spilman. 
ter  of  Thomas  Spilman,  one  of  the  ])er8ons  named 
in  an  entry  of  17372  acres  of  land,  made  in  Ken- 
tucky on  the  second  of  March,  1784,  ifet  the  name 
of  Patty  Harris  &  Co.  on  Hinkson's  Fork" — claim* 
ed  a  moiety  of  said  Spil man's  intlrest  in  the  said 
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^tf^'*" 


UoWLiN  Aifb  fcntryi  survey  and  grant;  said  Spilman's  interest  Uf^ 
Inff  twentv-wiir  hundred  and  forty  five  acres,  the 
half  of  ^hich  said  Bowlin  and  wife  claimed;  there- 

-u^ —  ■■-  fore,  in  consideration  of  two  thousand  dollars,  to 
be  paid  at  the  times  and  in  equal  ^ymehts  as  set 
forth  in  the  agreement^  by  Pollock,  BowUn  a- 
greed  toconVey  to  Pollock  his  wife's  interest,  "with 
special  warranty  against  the  claim  of  said  Thomas 
Spilman  and  his  heirs,  and  all  persons  claiming  uu'^ 
der  him" — and  it  was  further  agreeil,  that  Pollock 
should  give  his  two  notes  for  one  thousand  dollars 
each,  payable  at  the  stipulated  periods ;  that  Bow- 
lin and  wife  should  convey  their  interest  to  Pollock, 
and  that  Pollock  shoidd  execute  at  the  same  time  a 
mortgage  to  secure  the  payment  of  the  cousidera^ 
tion. 

On  the  7th  of  Octolier,  18l6,  Bowlin  and  wife 
oiiTeyance  executed  a  deed  to  Pollock,  reciting  their  claim  as 
??A^f-r*I°  *"  ^1*<^  agreement  of  the  third  of  October,  and  con- 
veyed their  interest  as  one  moiety  of  twenty-four 
hundred  and  forty-five  aci'es  in  said  entry,  survey 
and  pattnt,  with  warranty  against  themselves  and 
their  heirs,  "and  against  the  claim  of  said  Thomas 
Spilitian  and  his  heirs,  and  all  |)ersons  claiming  un- 
der him,  but  against  no  other  person  or  claims 
t^rhatever." 

In  May,  1818,  Pollock  exhibited  his  bill  in  equi- 
tv  against  Bowlin  and  wife,  for  injunction  against 
the  judgment  at  law,  obtained  upon  one  of  th^ 
notes  given,  and  for  a  rescission  of  the  contract. 

In  this  bill  Pollock  states  his  claim  and  occupa- 
briginal  bill    tion  under  Pollock's  settlement  and  pre-emption  for 
•f  PoUock|for  about  25  or  26  years,  and  that  he  is  yet  jwssessed  ; 
tht^contract.  ^***^  *  ^"*^  ?'***®  instituted  against  him  and  others  by 
Patty  Harris  &  Co.  as  complainants,  of  whom  were 
Bowlin  and  wife,  claiming  as  heirs  of  Thomas  8pil- 
man,  upon  the  entry  of  Patty  Harris  &  Co.  and  re- 
fers to  the  suit  in  the  General  court,  as  pending  and 
undetermined—"  that  having  understood  from  the 
record  and  proceedings  in  said  suit,  that  said  Bow- 
lin and  wife  was  the  only  heir  nt  law  of  the  suid 
Thomas  Spilman,  as  the  record  did  then  present  the 
tmse,  your  orator  and  the  said  Bowlin  and  wife 
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fcAlM  to  W  ^kgi^iikent  for  the  one  half  of  said  Tlios.  Bowlin  arb 
fipilmaii's  interest,  being  twelve  hundred  and  twen-    ^'^^ 
ty-two  and  an  half  acres,'*  and  refers  to  the  agree-  Pollock. 

ment  of  the  3rd  of  Qfipber,  and  the  deed  of  the  7th  !_ 

of  October,  1816. 

^  The  complaint  in  this  bill  is,  that  he  discovered 
iince  the  making  of  the  agreement,  that  Bowlin  and 
iirife  ^^ai'e  not  the  heirs  at  law  of  the  said  Thomas 
Spilman)  and  in  fact  their  names  have  been  stricken 
out,  as  part  of  the  complainants  in  said  suit  in  chan-» 
eery,  and  others  inserted  in  their  place  ;^'  that  the 
title  to  said  Thomas  Spilnian's  interest  is  now  prop- 
erly in  the  heirs  of  Wuliam  Spilman,  the  eldest  son 
of  the  said  Thomas,"  &c.  so  that  Bowlin  and  wife 
have  no  title  to  the  land.  He  states  in  this  bill  that 
his  possession  was  of  400  acres  of  land  of  the  first 
quality,  surveyed  and  patented  to  Alexander  Pol-  - 
lock,  which  the  complamaut  inherited  as  heir  to  his 
brother. 

In  August,  1818,  Bowlin  and  wife  filed  their  an-  Atjswcrof 
swer,  in  which  they  state  that  Thomas  Sj)ilman,  the  ^j'^^l^p^,^ 
father  of  said  Sally,  now  Sally  Bowlin,  bemg  possess-  Jock's  oi^in- 
ed  of  a  warrant  for  two  thousand  five  hundred  and  al  bill, 
forty-five  acres,  devised  it  to  his  sons,  James  Spil- 
man, Thomas  Spilman,  John  Spilman  and  Samuel 
Spilman,  as  appears  by  his  will  recorded,  which 
they  exhibit;  that  John  Spilman  and  S&muel  Spil- 
man were  brothers  of  the  whole  blood,  to  said  Sal- 
ly; they,  John,  Samuel  and  Sally,  being  children 
of  the  last  wife,  and  the  only  children  of  that  mar- 
riage, and  James  and  Thomas  were  the  children  of 
said  ii^stator  by  his  former  marriage;  that  John  and 
Samuel,  the  brothers  of  the  whole  blood  of  saiil 
Sally,  died  intestate  and  without  children,  leaving 
said  Sally,  the  only  surviving  sister  and  heiress,  of 
the  whole  blood;  that  .believing  themselves  there*- 
by  entitled,  they  made  the  contract  with  Pollock; 
that  he  had  been  party  to  their  suit;  had,  moreover, 
full  knowledge  of  all  the  facts;  that  the  will  of 
said  Th«mas,  the  testator,  was  shewn  to  him,  and 
the  £icta  on  which  they  founded  their  claim  were 
fully  oMide  known,  and  were  the  subjects  of  fre- 
quent conversation  by  him,  before  he  entei-ed  into 
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BowLiN  AM)  the  a$reeaient  and  accepted  the  deed;  they  deny 
"""*'  that  the  said  Pollock  had  made  the  discovery  pre^ 

tended  in  his  bill  since  the  contract,  but  aver  tho 
^  facta  were  fully  known  and  explained  to  him  lie- 
fore  the  contract,  and  that  lie  with  a  full  knowl- 
edge of  all  the  difficulties  in  their  claim,  entered  in- 
to the  agreement  and  ficcepted  the  warranty,  and 
the  deed  therein  mentioned;  they  aver  that  they 
had  repeatedly  before  this  5?nit  offered  to  rescind  the 
contract,  but  the  complainant.  Pollock,  utterly  re- 
fused, declaring  that  the  contract  Was  worth  to  him 
ten  thousand  dollars;  tli&y  deny  any  knowledge  of 
their  names  having  been  stricken  out  of  the  bill, 
and  if  done,  it  was  wholly  unauthorized  by  them. 

The  will  of  Thomas  Spilman  bears  date  on  the 
first  of  October,  ViS2.  The  devise  alluded  to  is  in 
these  words:  "  Item,  my  desire  is,  whereas,  1  have 
a  land  warrant  for  two  thoui^and  four  hundred  and 
forty-five  acres  of  land,  any  where  in  Virginia, 
that  it  shall  be  equally  divided  between  my  four 
sons,  viz:  James  Spilninn,  Thomas  Spilman,  John 
Spilman  and  Samuel  Spilman — my  saying  any  where 
in  Virginia  is  a  mistake  of  mine,  I  mean  any  vacant 
land."  This  will  was  duly  admitted  to  record  in 
Nov.  1782. 

It  appears  by  the  depositions  in  the  cause,  that  Pol* 
lock  was  fully  apurised  of  the  manner  in  which 
Bowlin  and  wife  claiuied;  that  they  did  truly  rep- 
resent the  facts  uiK>n  which  «he  ba!^cd  her  claim  as 
heiress  to  her  deceased  brothci*s  of  the  full  blood, 
their  death  and  intestacy,  without  issue,  and  fur- 
nished PoUoi^k  with  a  copy  of  the  will  of  Thomas 
Spilman,  deceased,  and  alter  inspecting  it,  he  pur- 
chased upon  his  own  judgment  upon  the  facts,  tru- 
ly and  fairly  stated,  as  set  fortli  in  the  answer  of 
Bowlin  and  wife.  It  does  moreover  appear  in  proof 
that  he  declared  that  by  the  purchase  of  Bowlin  and 
wife,  he  was  fully  able  to  co|>e  with  those  who  were 
suing  him  upon  the  claim  of  Patty  Harris  &  Co.; 
that  he  refused  the  proposal  of  Bowlin  to  rescind 
the  contract,  upon  some  dissatisfaction  expressed  by  * 
Pollock,  and  said  the  contract  was  wortn  eight  or 
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ten  thousand  dollars  to  him,  but  nothing  to  Bowlin  Bowlin  avv 
and  wife.  '"" 

After  the  answer  of  Bowlin  and  wife  was  filed,  follock. 

and  depositions  taken  fnlly  supporting  that  answer, 

Pollock  obtained  leave  in  August,  1819,  to  file  an  Amended  bill 
amended  bill. 

In  this  amendment  lie  exhibits  the  will  of  Thom- 
as Spilman,  bearing  dnie  in  1762,  and  recorded  in 
Virginia  in  the  same  year,  an^  alleges  that  he  has 
discovered  the  fact  of  the  will  and  devise  and  death 
of  Thomas  Spilman  in  1782,  and  it  may  be  true 
that  said  Sally  has  inlieiited  the  part  of  the  land 
.  warrant,  deviaed  in  said  will  as  set  forth  in  the  an- 
swer; but  that  he  has  "discovered  that  a  certain 
C)]arles  Morgan  assigned  the  said  warrant  so  de- 
vised, in  the  will  6f  Spilman,  to  himself,  after  tiie 
death  of  Thomas  Spilman,  or  some  other  |ierson 
has  done  so  for  him,  and  has  appropriated  said  war- 
rant by  entry,  survey  and  patent  as  by  a  copy  of 
the  warrant,  entry,  survey  and  patent  hereto  an- 
nexed will  ap])ear;  that  the  warrant  so  devised  by 
said  will  is  not  included  in  the  warrant  of  Patty 
Harris  &c.  as  will  appear  by  their  numbers  on  the 
face  of  the  entry  and  warrants  hereto  annexed;  that 
if  said  Thomas  Spilman  had  an  interest  in  the  entry 
sold  to  vour  orator,  it  was  not  devised  by  his  will 
and  uncfer  thelaw  of  descents  then  in  force,  his  inter- 
est descended  to  his  eldest  son,  at  that  time  his  heir 
at  law,  to-wit;  William  Spilman,  as  your  orator  has 
been  informed  and  believes,  and  that  the  defendant, 
Sarah  Bowlin,  could  not  be  entitled  to  one  single 
foot  of  said  warrant ;''  that  as  Thomas  Spilman  di- 
ed before  the  dateuf  the  entry  of  Patty  Harris  &c. 
the  entry  as  to  him  is  void,  and  could  vest  no  inter- 
est devisable  or  descendahle  by  law,  and,  therefore, 
he  insists  that  the  defendant,  Sarah,  could  have  no 
interest  of  any  kind  in  the  claim  of  Patty  Harris  & 
Co. 

The  defendants  in  answer  to  his  amended  bill,  de-  Ansirerto 
ny  any  knowledge  of  the  facts  asserted,  other  or  ^^^^^^^  *»^"- 
diffisrent  from  those  asserte4  in  th^ir  former  an- 
swer. 
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BowLiN  AND      The  circuit  court  decreed  that  the  coutraet  be  re- 
^"y9  scinded,  and  perpetuated  the  injunction  agaiost  the 

Pollack.       judgment  at  law. 

Decree  of  th«      ^^^  ^^^^  complains  that  Thomas  Spilman,  one  of 

circuit  court.  Patty  Harris  &  Co.  was  dead  before  tne  date  of  the 

entry  and  grant  in  his  name.     This  is  true.     But 

the  statute  of  1792,  (1   Litt.  laws,  p.  160,2  Dig. 

1053,)  provides  for  such  cases  thus: 


Act  of  '92 
Tested  the  ti- 
tle in  those 
who  wfcre 
heirs  or  devi- 
9t  ei  at  the 
date  of  the 
enactment, 
and  not  at 
the  time  of 
the  demise. 


Death  of  the 
|i:rantee  be- 
fore the  en- 
try does  not 
affect  the  op- 
eration of  the 
grant  under 
the  act  of  '92 
for  the  benefit 
of  theheiri 
and  devised. 

Claim  to  re- 
lief setup  in 
the  original 
bilI.,denounc- 


"  Whereas,  in  some  instances  grants  have  issued  in 
the  names  of  persons  who  were  deceased  prior  to 
the  date,  and  cases  of  the  same  nature  may  happen  in 
future:  Be  it  enacted,  that  in  all  such  cases,  the  land 
conveyed  shall  descend  to  the  heir,  heirs  or  devi-  » 
sees,  in  the  same  manner  as  it  would  do,  had  the 
grant  issued  in  the  lifetime  of  said  decedant." 

Wifen  the  grant  issued  in  1795,  to  Patty  Harris, 
Thomas  Spilman  and  others,  it  was  not  a  void 
grant  to  Spilman,  but  his  heirs  or  his  devisees  took 
the  estate  in  the  same  manner  as  if  the  grant  had 
issued  to  Spilman  in  his  lifetime.  The  cases  of 
Hansford  vs.  Minor's  heirs,  4  Bibb,  385,  and  Lewis 
vs  McGee,  1  Marsh.  199-201,  have  settled  tlie  doc* 
trine,  that  in  such  cases,  of  grants  in  the  name  of 
deceased  persons,  the  statute  does  not  give  the  land 
f  o  the  heirs  or  devisees,  as  known  by  the  laws  of 
devises  and  descents,  existing  at  the  date  of  the 

Srant,  but  to  the  heirs  or  devisees,  according  to  the 
iw  of  dcsi*ent  and  devise  easting  at  the  death  of 
the  deceased* 

The  fact  of  the  death  of  Thomas  Spilman  before 
the  entry,  may,  it  is  true,  diministi  the  power  of  the 
claim*  ol  Patty  Harris  &  Co.  to  overreach  and  com- 
mand conflicting  claims,  or  produce  difficulties  in 
such  conflicts. 

But  that  diminished  authority  <;annot  be  any  just 
cause  of  complaint  against  the  contract  between 
Pollock  and  Bowlin;  because  Pollock  before  he 
made  the  contract,  was  fully  apprized  of  the  death 
of  Thomas  Spilman,  in  1782,  l>efore  the  date  of  the 
entry;  the  fact  was'ftllly  disclosed  to  his  view,  by 
the^  inspection  of  the  copy  of  the  will,  and  by  his 
knowledge  of  the  entry,  survey  and  patent  of  Patty 
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Tlarris  &  Co.  acqaired  as  a  suitor  contending  a-  Bowlin  aud 
gainst  it;  he  porchased  with  a  fuU  knowledge  of   ^''^ 
those  facts;  his  first  bill  is  an  unfair,  disingenuous  Pollocx. 

Eretenoe  of  an  after  discovery  of  that  which  was 
nown  to  him  before  and  at  the  time  of  the  con* 
tract.  He  purchased  with  a  full  knowledge  and 
statement  of  the  facts,  and,  therefore,  on  this 
ground  there  is  no  cause  for  rescinding  the  agree* 
inent. 

By  the  amended  bill  he  takes  the  ground^  that  it  Grounds  in 
may  be  true  that  Savah  Bowlin  did  inherit  from  her  '^^  the  amend- 
two  brothers,  their  parts  of  the  land  warrant  devis-  ^"^^  * 
ed  to  them,  but  that  the  land  warrant  so  devised 
*was  not  included  in  the  entry  of  Patty  Harris  &  Co.; 
that  Charles  Morgan  had  assigned  the  warrant  to 
himself  and  acquired  land  thereby  elsewhere;  that 
Sarah  Bowlin  took  nothing  in  the  entry  of  Patty 
Harris  &  Co.;  that  Thomas  Spiiman  had  no  inter* 
est  in  that  entry  descendible  or  devisable;  that  the 
interest,  whatever  it  may  be,  of  Thomas  Spiiman, 
under  that  entry,  survey  and  patent  is  vested  in  the 
eldest  son  and  heir  at  law,  William  Spiiman. 

A  land  warrant  was  a  devisable  and  descendible  Land  war- 
interest,  according  to  the  case  of  Gist's  heirs  vs.  waairntB  de- 
Robinett  tc,  3  Bibb,  6.    The  land  after  acquirell  J^^endible. 
by  the  warrant  would  pass  to  the  devisees  or  to  the 
heir  at  law,  m  case  there  was  no  devise.     By  vir- 
tue of  the  statute  of  179^,  before  recited,  the  gtant 
to  Thomas  Spiiman,  then  dead,  vested  such  interest 
as  was    designed  for  him  in  his  devisees,  or  in  his 
heir  at  law,  according  to  the  laws  of  devise  and  de* 
soeot  in   1782,  when  his  will  and  testament  bears 
date  and  when  he  died. 

As  the  laws  stood  in  178^,  a  testator  could  not  de-  Devise  of 
vise  an  after  acquired  interest  in  lands,  and  the  eld-  'an^  war- 
est  son  was  the  heir  at  law.     But  a  land  warrant  J^^^^a'the    ' 
was  devisable,  and  the  bill  admits  that  the  testator  (and  after- 
had  a  warrant  as  allud(f)d  to  in  the  will.     If  the  in-  ward»appro- 
terest  conceded  to  Spiiman  in  the  entry  and  patent  ^^'"^^  ^^ 
to  Patty  Harris  &  Co.  was  founded  on  the  warrant     *"*" 
alluded  to  in  the  will  of  Spiiman,  then  the  statute 
of  1792  vests  and  maintains  the  interest  of  the  devi- 
tee  of  that  warrant. 

Vol.  VII.  F 
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PowLjff  A:ip      If  that  warrant  was  one  of  the  ten  ijpon  which 

^"v*.  ^^^  entry  purports  to  be  founded,  and  in  considera: 

Pollock.       tion  of  which  the  grant  issued,  then  it  is  clear  that 

'■ the  interest  of  Spilman  would  pass  by  virtue  of  the 

Before  the  statute  of  1792,  to  tlie  devisees,  the  four  sons  of 
^•tVr  oMhe  Thomas  Spilman.  In  that  case  the  interest  of  Bow- ' 
V^ole  blood  lin  and  wife  would  be  what  was  supposed  in  the 
inherited  the  contract,  that  is  to  say,  the  two  sons  by  the  second 
roexclu'iolT  '"a«^na««i  J^ol*"  and  Samuel,  would  have  taken  each 
of  thebrotli-  9"^  fourth  by  the  devise,  and  by  their  subsequent 
er  of  the  half  de^th,  tfithout  issue  and  intestate,  Mrs.  Sarah  Bow- 
WooJ.  '  jjj,^  jj^^jj.  surviving  sister  of  the  whole  blood,  would 

inherit  their  shares  to  the  exclusion  of  the  sons, 
William,  James  and  Thomas,  the  sons;  of  the*  first 
wife  of  Thomas  Spilman,  they  being  brothers  of" 
the  half  blood.  According  to  the  law  of  descents^ 
before  the  first  day  of  January,  1787,  the  collateral 
heir  of  the  person  last  seized,  must  have  been  his 
next  collateral  kinsman,  of  the  whole  blood.  So, 
,  iipon  the  death  of  John  and  Samuel,  children  of 
the  second  marriage,  the  brothers,  William,  James 
hnd  Thomas,  sons  of  Thomas  Spilman  by  his  first 
marriage,  coulcl  not  inherit  as  heir  to  the  brothers, 
John  and  Samuel,  of  the  half  blood,  but  their  in- 
terest descended  to  Sarah  Spilman,  now  Bowlin, 
iiie  sister  of  the  whole  blood:  for  in  such  bases  the 
maxim  is,  ^^possesriofratmfadi  sarorem  esse  liacec  recfetn" 
— the  possession  of  the  brother  makes  the  sister  the 
helm  Black.  Com.  boqk  II,  chap.  14— VI  rule  of 
descents,  p.  227  and  231. 

i^ucstion  of        The  title  of  the  sister,  Sarah,  to  the  shares  of  her 

S^llmanTn*^^^^*^  deceased  brothers  of  the  whol^  blood,  John 

tke  warrant.   *^"^  Satniiel,  in  the  land  warrant  devised  to  thefour 

sons,  to  be  equally  divided,  (thereby  being  tenants 

in  common,)  is  not  denied.     But  the  object  of  the 

amended  bill  is  to  prove  that  at  the  time  of  the 

making  of  the  will,  the  testator  had  no  devisable 

interest  in  the  warrants,  upon  which  the  entry  of 

Patty  Harris  &  Co.  was  subsequently  made,  and  up- 

^  on  which  the  grant  issued,  nor  even  any  interest 

which  could,  or  has  descended,  or  been  vested,  in 

(he  heir  at  law  .  i 
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to  maintain  these  {>ropositions  the  complainant,  Bowr.iii  and 
by  his  bill,  proposes  to  trace  the  ten  warrants  refer-    ^"^* 
edto  by  their  numbers  in  the  entry,  survey  and  Pollock- 

grant;  to  shew  therefroni,  that  all  those  warrants 

issued  subsequently  to  the  death  of  Thomas  Spil- 
Alan;  that  no  one  issued  to  him;  that  no  part  of  any 
<^ne  Appears  to  have  been  assigned  to  him,  and  that 
the  testator's  warrant  of  2445,  was  assigned  by 
Charles  Morgan  to  himself,  and  appropriated  else- 
where. These  facts  asserted  by  the  iunended  biil^ 
are  put  in  issue  by  the  answer. 

The  only  evidence  of  the  facts  is  the  certificate  of  Held  tbe  err- 
the  Register,  madd  ad  exhibit  in  the  bill,  in  which  tificateofthe 
the  quamity  of  each  warrant  refered  to  in  the  entry,  «  clltifiXo^- 
survey  and  grant  of  Patty  Harris  &  Co.  is  given,  py  oiardcord 
the  date  of  each  warrant,  to  whom  issued,  and  the  inbwoffice)of 
assignments  appearing  thereon,  and  the  quantities  as-  amcuTntVand 
signed  and  the  persons  appearing  as  assignees.     If  a88ifi:nments 
the  facts  stated  in  the  certificate  of  the  Register  be  of  the  war- 
taken  as  true,  then  the  qne^ions  of  law  arising  JJ^hj^iJ^^ie 
thereon  remain  to  be  investigated.     But  the  compe-  ^ant  issued, 
tency  of  the  certificate  of  the  Register  to  prove  the  «  not  compe 
facts  at  issue  arises.     As  an  exhibit  to  explain  the  *®°^*^*^®°^* 
facts,  this  certificate  is  referred  to  in  the  bill,  as  such 
it  has  its  place;  the  defendants  were  to  notice  the 
fiicts  asserted  by  reference  to  it;  they  have  put  the 
facts  in  issue:  no  other  proof  is  ofiered  but  tnat  cer- 
tificate.   A  copy  of  a  public  record  or  document 
would  be  evidence  of  all  that  the  original  itself 
would  prove,  if  produced.     But  a  certificate  or  ex- 
tract or  fiicts  from  parts  of  public  records  or  doc- 
uments belonging  to  the  Register's  oflTice  are  not  ev- 
idence.   If  such  a  certificate  had  been  offered  in 
evidence  and  not  objected  to,  this  court  ought  not 
to  receive  the  objection,  for  the  first  time  made  here. 
They  ought  in  such  case  to  presume  that  the  jiartles 
had  accepted  such  certificate  or  extract,   in  lieu  of 
the  more  expensive  moi\e  of  bringing  certified  co* 
pies  of  the  whole  documents. 

But  here  the  certificate  is  referred  to  in  the  bill,  An  exhibit 
to  the  readintt  of  it  as  part  of  the  hill,  no  objection  ???,^**^°  ***® 
could  be  made,  any  more  tlian  to  the  reading  of  the  f,lct*demcJuii 
body  of  the  bill.     But  when  rcad^  it  has  not  the  the  answer, 
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BowLiif  AHto  fprcc  of  evidence  to  prove  the  truth  of  the  bill. 
^' yg.  If  ^^^  exhibit  refered  to,  has  all  the  solemnities  ne- 
Pollock.  cessary  to  authorize  it  to  be  read  as  evidence,  as  a 
— — -  certified  copy*  of  an  entry,  survey,  patent,  or  war- 
may  be  read  rant,  or  deed  enrolled,  then  the  reading  of  the  ex- 
*le^'inf  and  *"*^*^  proves  the  truth  of  it.  But  the  reading  of  a 
as^such  can-  certificate,  such  as  the  one  in  question,  is  no  more 
not  be  eiclu-  evidence  of  the  truth  of  the  facts,  than  a  copy  of 
ded,  butif^  an  account  sworn  to  by  the  complainant,  and  refer- 
ient^wil?^not  ed  to  in  his  bill,  would  be  evidence  of  the  justice  of 
be  taken  tor  the  account  when  put  in  issue. 
proof,  bat  for 

allegation  But  the  entry  is  in  the  name  of  Spilman,  as  an 

only.  assignee;  a  warrant  was  assignable  by  {larol  before 

Land  war-      1787;  the  sur%^eyor  has  received  the  entry  so,  he  has 
raiitawereat-  received  the  survey  so,  and  the  Register  has  issued 
nignable  bjr     ^he  grant  to  Sprlman,  as  being  assignee;  all  the  com- 
itorrsT?^      pany  have  recognized  Spilman  as  an  assignee  of  the 
warrants  or  some  part  thereof,  and  as  part  owner 
t)f  the  entry,  survey,  and  grant.     To  receive  a  mem- 
orandum from  the  office,  which  will  stop  at  any 
•^-point  or  part,  desired  by  the  party  asking  it,  to 
overturn  the  solemn  acts  of  the  Surveyor,  Register 
and  parties  concerned  in  interest,  would  be  going 
too  tar. 

To  obviate  the  internal  evidence  contained  in  the 
Spflman^f  m-  entry,  survey  and  grant,  that  Spilman  is  assignee 
ptaw  on^the  *"^  entitled  to  a  pai^t  of  the  land,  the  counsel  for 
uce  of  the  complainant  lay  stress  on  the  expressions  in  the  en- 
entrjr,  sur-  try*  "each  to  hold  in  proportion  to*  their  respective 
tent,^at^t  q"*"**^®*  mentioned  m  said  warrants,"  and  agree 
the  amoant  "^^^  ^^  ^^  warrant  has  issued  to  Spilman  and  no  as* 
of  it  signment  appears  on  the  warrants  to  him,  that  there- 

foi*e  he  is  entitled  to  none  by  the  very  terms  of  the 
entry.  Supposing  the  certificate  of  the  Register  to 
be  evidence,  tlien  the  quantities  expressed  in  the  ten 
warrants  amount  to  nineteen  thousand  six  Imndred 
and  forty-one  acres  and  an  half,  exceeding  the  quan- 
tity located  by  two  thousand  two  hundred  sixty-nine 
and  three  quarter  acres.  Of  this  quantity  of  19641 
1-2  acres,  but  eight  of  the  fifteen  persons  named  in 
the  entry  are  original  holders:  Spilman,  Barbee, 
Sudduth,  John  Porter,  Nay  and  Morgan,  are  not 
named  in  .the  body  of  the  warrants,  and  Coons,  a 
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KSenttee,  is  not  named  in  the  entry  or  survey.  Bowmh  aku 
either  the  habendum  in  the  entry  nor  in  the  patent    ^*'^* 
refer  to  persons  named  in  the  body  of  the  warrants,  polijock. 
as  originally  issued,  nor  to  the  quantities  expressed  ^. 

in  the  warrants.  Not  to  the  persons  alone  named, 
because  some  of  them  are  expressly  named  as  as- 
signees, and  Spilman  espedaily;  not  to  the  quanti-^ 
ties  expressed  in  the  face  of  the  warrants,  because 
each  warrant  must  abate  so  much  as  is  necessary  to 
reduce  the  quantities  in  the  warrants  to  the  quanti- 
ty located;  otherwise  some  one  or  more  of  the  per- 
aoBS  named  in  the  entry  would  get  none  of  the  land 
located.  This  shews  that  thci^e  expressions  in  the 
entry,  *<each  to  hold  in  prof>ortion  to  their  respec" 
tive  quantities  mentioned  in  said  warrants,"  means 
that  they  are  net  joint  tenants,  but  that  their  inter- 
esta  are'  unequal  and  subject  to  be  settled  among 
tliemselves. 

The  entry,  survey  and  grant,  all  express  an  inter-  H||^  the  oth* 
est  in  Thomas  Spilman;  the  company  areestop|)ed  «''K^«ntee« 
to  deny  it;  that  interest,  like  the  interest  of  each  "©deny  ?he 
and  every  other,  cannot  be  determined  by  the  grant  interest  of 
but  must  be  determined  !)y  evidence  behind  the  ^p^'roaifi 
grant,  survey  and  entry.     If  no  more  than  the  ex-  entrj,  surrey, 
act  quantity  of  seventeen  thousand  three  himdred  aitd  patent.  ' 
and  seventy-two  acres  shall  be  obtained,  all  must 
suifer  a  proportional  abatement;  in  case  of  a  defect 
all  must  sustain  a  farther  proportional  diminution, 
in  case  of  surplus  all  must  share  it  proportionally; 
according  to  their  true  interests  in  the  entry,  survey 
and  grant. 

The  respective  interests  of  the  grantees  are  mat-  Amount  of 
ters  of  fact  to  be  settled  by  the  company,  they  are  each  paten- 
estoppd  to  say  Thomas  Spilman  had  no  interest,  syb^cuTl^ 
and  that  interest  may  be  traced  by  UKitters  without  fixed  by  evi- 
the  entry,  survey  and  grant.     The  bill  admits  that  rlenceoutof 
the  testator,  Spilman,  had  an  interest  in  a  warrant  **^r/'nnd  fo*' 
for  2445  acres  of  land,  but  alleges  that  warrant  is  Uii«  purpose 
not  the  one  on  which  this  entry,  survey  and  grant  assignmpnts 
Tvaa  founded:  first, because  Charles  Morgan,  or  some  ?^  wanants 
one  for  him,  assigned  that  warrant  to  himself;  se-  rnaJe  before 
condly,  because  none  of  the  ten  warrants  have  issu-  '87  might 
ed  or  have  been  assigned  to  Spilman,  as  appears  by  ^^  proved. 
the  warrants.    At  the  time  of  the  devise,  and  at  the 
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BowLiN  AW©  date  of  the  entry  no  statute  required  a  contract  far 

^' vs!  ^^^  ^^  ^  *"  writing,  the  statute  of  frauds  and  per- 

Pollock.       juries  was  not^then  in  force  in  Virginia.     Suppose  ' 

— Charles  Morgan  did  assign  away  the  warrant  of 

TJioinas  Spilman,  and  did  agree,  or  in  consideration 
of  that  justice  due  to  Thomas  Snilinan  or  his  devi- 
sees, did  of  his  own  accord  design,  to  compen- 
sate  for  the  loss  of  that  warrant  by  the  like  quantity 
in  this  entry,  survey  and  grant?  Suppose  the  devi- 
sees of  Spilman  are  willing  to  accept  compensation 
from  Morgan,  by  a  like  quantity  in  the  entry  ?  What 
is  to  prevent  it?  Morgan  is,  by  the  certificate  filed^ 
the  assignee  of  three  thousand  nine  hundred  and 
sixty-eight  and  an  half  acres  of  those  warrants,  from 
other  members  of  the  company,  and  can,  out  of  that 
quantity,  comfjensate  Spilman's  devisees.  The  dev- 
isees have  a  right  to  trace  their  right  in  equity,  and 
there  is  notliing  in  the  face  of  the  entry,  survey 
grant,  or  in  the  certificate  from  the  Register's  of- 
*  fice  to  estop  them  from  so  tracing  their  interest  in 
the. grant  to  Patty  Harris  &  Co.;  but  there  is  much 
to  fortify  them  in  so  doing.  Whether  the  entry 
was  made  for  Spilman  upon  tbe  identical  warrant 
alluded  to  in  his  will,  or  by  Charles  Morgan  upon 
another  warrant  in  exchange  for  that,  is  not  mate- 
rial. 

But  the  bill  supposes,  that  if  the  warrants  men- 
rtisnoobjec-  tioiied  in  the  entry  of  Patty  Harris  &  Co.  did  not 
clH?m  of  the  i«s"«  ""^51  after  the  death  of  Spilman,  neither  his 
hpirsor  devi-  devisees  nor  his  heirs  can  have  any  interest;  that  by 
•tes under  the  tiie  certificate  of  the  Register  as  to  dates,  persons  to 
tliattbelnml  ^honi  the  warrants  issued,  and  the  assignments; 
warfnntsiissu-  that  it  is  proved  that  Thomas  Spilman  had  neither 
eel  after  the  a  descendable  or  devisable  interest.  The  conclusion 
fnc^tor  M^  cannot  be  admitted.  By  the  statute  of  179^,  the 
between\he  interest  of  Spilman  in  the  grant  issued  in  his  name 
heira  or  rievi-  h  cast  upon  the  devisees,  or  upon  the  heir  at  law,  in 
aecBnml  aco-  the  same  manner  as  it  would  be,  had  the  grant  issu- 
gfantec.  ^j  j^  j|^^  lifetimS  of  sucii  decedant.     Let  us  sup- 

pose then,  that  Thomas  S])ilman  had  l)een  alive  in 
1795,  when  the  grant  issued  to  Patty  Harris,  Thos. 
Spilman  &  Co.  it  is  clear  tliat  if  the  interest  of 
Thomas  Spilman  did  not  pass  by  devise,  it  must  af- 
ter his  death  have  passed  to  the  heirs  at  law,  of 
whom  Mrs.   Sarah  Bowlin  would  have  been  one^ 
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mccording  to  the  law  of  descents  in  1796.     Or  sup*  Bowltn  awh 
pose  that  the  grant,  by  force  of  the  statute  of  1 792,    ^'^^^ 
has  reference  t<^  the  period  of  Thomas  Spil  man's  Pollock. 

death  in  1782,  so  as  to  vest  th^estate  immediately  up-  _ 

on  the.issoing  of  the  grant  in  1795,  in  the  same  per- 
son or  persons  who  were  capable  to  take  in  1 782,  by 
devise  or  .descent,  ac<^rding  to  the  laws  then  exist- 
ing and  applicable  to  toe  facts.  Then  if  the  devisees 
cannot  trance  the  connexion  between  the  warrant 
devised  and  the  subsequent  entry,  survey  and  grant, 
so  as  to  take  as  devisees,  the  interest  granted  by  the 
patent  tp  Thoijaas  Spilnuu),  then  dead,  must  vest  in 
ills  heir  at  law-  The  patent  vests  an  interest  either 
in  the  devisees  or  in  the  heir,  which  Patty  Harris 
&Co.  are  estopped  to  deny:  the  death  of  Spilman, 
the  locator,  named  in  the  entry,  survey  and  grant, 
is  not  extinguislied  by  his  death,  it  is  made  enectu- 
al  and  valid  by  force  &[  the  statute. 

If  tlie  estate  granted  to  Thomas  SpHman  did  pass  y^^jf^^f^j 
hy  the  devise  of  the  warrant  of  2445  acres,  and  the  wife /n  The 
connexion  between  that  warrant  and  the  subsequent  laud. 
grant,  then   Mrs.  Bowlin  takes  the  precise  interest 
which   she  claimed  and  sold,  and  her  husband  can 
never  be  responsible,  as  for  breach  of  his  warranty 
against  the  heir  of  Thomas  Spilman.     But  if  the 
heir  st|^U  claim  and  Bowlin  and  wife  shall  be  una- 
ble to  trace  the  connexion  betweeif  the  warrant  de- 
vised, and  the  grant  to  Patty  Harris,  Thomas  Spil- 
man &  Cp.  then  the  event  will  have  hap|)ened, 
and  the  possibility  to  whieh  the  parties  had  an  eye, 
and  about  which  they  contracted  for  a  warranty; 
the  defendant,  Bowlin  aqd  wife,  agreeing  to  make 
the  warranty^  and  the  complainant  agreeing  to  ac- 
cept it  and  rely  upon  it.     W  hen  the  complainant  so 
consented,  he  knew  that  Spilman  died  in  1782,  a 
i^opy  of  his  will  proved  and  admitted  to  record  in  Hdd  the  pur- 
(hat  ye^r  was  presented  to  him  and  he  inspected  it;  elms,  r having 
he  knew  the  facts  by  which  Bowlin  and  wife  claim-  J^airnnu  in 
ed  ^3  heiress  to  the  two  deceased  devisees  of  the  un-  the  convey- 
located  land  warrant;  he  knew   bv  reason  of  the . ance, must 
suit  against  him,  by  Patty  Harris  &  Co.  the  date  of  J^^J-^^^j^^l^! 
the  entry,  the  terms  and  contents  of  the  entry  and  pl^e  the  **' 
of  the  grant,  he  was  holding  a  tract  of  land  within  Cairo  hcpai^ 
the  grant,  he  was  party  to  a  decree  by  Patty  Harris,  ^*»«»«^' 
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WIFE 
VS. 

Pollock. 


Contract 
made  bj 
Pollock  with 
full  koovrK 


BoiTLiif  ^KD  Bowlin  and  wife  &c.  by  which  the  validit;^'  of  the 
claim  of  Patty  Harris  &  Co.  and  the  invalidity  of 
his  own  was  decreed;  with  his  eyes  open  to  the  pos- 
sible difficulty  wluchjgnight  in  future  arise  between 
the  heir  at  law  and  the  devisees  of  Thomas  Spil- 
raan,  deceased,  Pollock  purdiased  one  moiety  of 
the  claim  of  the  devisees  from  Bowlin  and  wife,  the 
heiress  of  that  moiety,  from  two  of  the  deceased  dev* 
isees,  taking  a  covenant  of  warranty  against  the 
claim  of  the  heir  at  law.  As  to  cvfry  thing  else 
except  this  covenant  of  warranty  a^inst  the  possi*? 
ble  difficulty  with  the  heir  at  law,  it  was  a  catch- 
ing bargain  on  the  part  of  Pollock,  tp  protect  hi< 
possession. 

This  warranty  was  givee  and  accepted  upon  bif 
open  dealing,  without  fraud  or  concealment  on  the 
part  of  Bowlin  and  wife.  Upon  the  facts  stated  it 
was  brought  to  a  question  of  devise  or  descent  un^ 
der  the  will  of  Thomas  Spilman.  A  warranty  a- 
gainst  the  heir  at  law  is  accepted.  There  is  no  pre- 
tence by  any  colour  of  proof  for  sajnng  that  tht 
heir  at  law  has  set  up  any  claim  in  opposition  to  the 
claim  of  Bowlin  and  wife.  But  the  complainant 
has  taken  upon  himself  to  stir  the  question  and  to 
prove  that  the  title  is  in  the  heir  at  law.  At  best, 
allowing  his  exhibit  of  the  memorandum  from  the 
Register  its  full  force,  it  is  matter  of  doubt  between 
the  title  of  the  devisee  and  the  title  of  the  heir  at 
law,  and  the  scale  of  evidence  inclines  in  flavor  of 
the  devisee.  He  has  not  called  Patty  Harris  &  Co^ 
into  court  to  settle  the  interest  of  Spilman;  nor  up- 
on Charles  Morgan  to  say  whether  this  interest  of 
Thomas  Spilman  was  given  in  exchange  for  anotfar 
or  warrant  alluded  to  in  the  will.  But  having  put 
Bowlin  and  wife  out  of  court,  in  the  suit  by  Patty 
Harris  &  Co.  against  him,  and  thereby  hedged  him* 
self  against  a  new  suit,  he  attempts  to  rescind  the 
contract,  by  pleading  the  title  of  the  heir  at  law, 
and  so  indirectly ,  to  open  the  decree,  and  to  evade 
the  stipulations  of  the  contract  with  Bowlin. 

When  parties  have  fairly  stipulated  with  a  view 
Where  the  to  a  particCilar  difficulty,  and  the  vendor  has  agreed 
c6ntracti«for  {q  warrant  against  it,  and  the  vendee  to  accept  thci 
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Warrtnty;  a  court  of  equity  ought  not  to  assist  the^Bowun  am^ 
purchaser  in  taking  lip  the  cudgels  to  perform  the   ^^'*^ 
bffice  of  an  adversary  claimant,  and  in  acting  the  Polloce. 
|mrt  of  a  traitor  to  his  title  and  to  his  warrantor. 


It  is  safer  in  the  present  eye  to  leave  the  purchas-  chaier^takM 
or.  Pollock,  tb  his  recourse  upon  the  warranty,  in  a  warrantr, 

trerr 


)  the  heir  at  law  shall  ever  successfully  impeach  the  ^  *^^^  ^h 
claim  of  SaUy  Bowlin  under  the  devises.  Wheth-  not^pl^i  ^ 
er  the  land  entered,  surveyed  and  patented  in  the  equity: 
fiame  of  Thomas  Spiiman,  deceasecl,  did  or  did  not 
pass  by  the  devise  of  the  warrant  mentioned  in  the 
will,  depends  upon  tracing  that  warrant.  It  is  a 
c|uestion  between  the  heir  at  law  and  the  representa^ 
tAve  of  the  devisees^  The  pretended  discovery  can 
do  no  more  than  raise  the  question  between  the  title 
of  the  heir  ami  the  title  of  the  devisees.  The  com- 
pktinant  accepted  a  covenant  against  the  claim  oi 
the  heir,  if  ev^r  made  good — the  heir  has  never  yet 
stsserted  a  daim  in  oposition  to  that  of  the  devisees* 

It  seems  to  me  that  the  contract  in  the  bill  men^ 
tinned,  was  free  from  any  suggestion  of  fidsehbod  or 
concealment  of  the  truth;  that  it  was  a  catching  bar^* 
gain  by  the  purchaser,  PoUock,  with  a  covenant  of 
warranty,  eiven  and  accepted,  against  a  difficulty  not 
bverlooKed;  that  in  such  case  a  court  of  equity  ought 
aot  to  interfere  before  any  breach  of  the  warranty, 
•nless  upon  the  discovery  of  some  hidden  fact  which 
cliHBirly  demonstrates  that  the  vendor  had  nothing  to 
sell,  and  that  the  purchaser  acquired  no  benefit:  and 
that  the  proof  in  this  cause  does  not  present  a  case 
in  which  a  court  of  equity  ought  not  to  assist  the 
complainant.  The  cases  of  Bumpurs  vs.  Platner,  I 
John.  Gh.  ca.  213;  Abbot  vs.  Allen,  ex'or.  of  AUeUi 
2  John.  Ch.  ca.  519;  Miller  vs.  Long,  8  Idarsh  886, 
are  in  pont; 

It  is,  therefore,  my  opinion  that  the  decree  of  the  Concltt«ioi«> 
circuit  court  be  reversed,  and  that  the  cause  be  re* 
manded,  with  directions  to  that  court  to  dissolve 
the  injunctions  with  dama^,  and  dismiss  the  bill, 
with  costs— but  by  the  opinion  of  the  majority  of 
the  court,  the  decree  is  to  be  affirmed. 

FFieU^e,  for  plaintifis;  Talbot^  for  ikfendant 

Vot.  VJI.  • 
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Motion.       Stepheuson's  adrrCv.  ^c  vs  Barheti  ^iJ 

Case  6.  S^rror  to  the  Madison  Circnit;  JS^eokge  Shannon,  Judge. 

ConstUuHonal  law.    Obligaliah  of  Coniracis, 

April  18.  Judge  Owslet  delivered  the  OpinioD  of  the  Court. 

The  administrator  of  Stevenson  brought 

Caie  stated,  an  action  at  law,  against  David  McAlexander  and 
Wm.  Barnett,  on  a  note  executed  by  them  to  the  in- 
testate, the  twenty-seventh  of  April,  1816,  for  two 
hundred  and  sixty-four  dollars  thirty-two  cents,  pay* 
able  twelve  months  after  date,  with  interest  from  the 
date.  Judgment  was  recovered  by  the  admhiistra- 
trix  for  the  amount  of  the  note,  with  interest  and  ' 
cost,  against  McAlexander  and  Barnett,  and  on  the 
241  h  of  July,  1826,  thereafter,  an  execution  was  is- 
sued against  their  estate,  for  the  amount  of  the  jiic^g*^ 
ment.  The  execution  was  levied  on  the  estate  of 
the  defendant,  Wm.  Barnett,  and  on  the  5th  of  Sep- 
tember, 1826,  he,  together  with  Joseph  Balrnett,  re^^ 
plevied  the  debt,  by  executing  bond  for  the  pay^^ 
ipent  of  the  amount,  and  interest,  within  three 
months. 

The  Barnetts,  by  whom  tlie  bOnd  was  executed^ 
afterwards  moved  the  circuit  court  of  Madison 
(County  to  quash  the  bond,  and  the  court  being  of 
opinion,  that  instead  of  being  payable  within  three 
moinths,  the  bond  ought  to  have  been  made  payable 
trithin  two  years,  t|uashing  the  bond. 

;  The  cases  of  Blair  &d.  vs»  Williams,  and  Lapsley 
vs.  Brashear  &c.  4  LittelFs  Reports,  are  decisive 
against  the  circuit  court,  and  the  principle  adjudg- 
ed in  these  cases  is  still  approved. 

•  A  majority  of  the  court,  tlie  Chief  Justice  dissent"^ 
ing,  are,  therefore,  of  opinion  that  the  judgment  of 
the  circuit  court  quashing  the  bond,  must  be  revers- 
ed, with  cost,  the  cause  remanded  to  the  circuit 
court*  and  the  motion  of  the  defendants  in  error  o- 
verruled,  with  cost. 

Turner^  for  plaintiff;  Breck^  for  defendants^ 


Acts  allowing 
areplRvinof 
two  years  un- 
conatitiition- 
al  as  to  con- 
tracts made 
before  the  en- 
actment, ac- 
cording: to 
Lapsley  and 
Brashear,  & 
Blair  and 
Williams. 

Chief  Justice 
dissenting. 
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Snoddy  vs.  Maupin.  d»bt.. 

Error  to  the  Madison  Circuit ;  Georgb  Shannon,  Judge.       Caie  7. 
Judgmtnts.  Ml  teil  records    Variance.  Practice.  Costs. 
Judge  OwsLET  delivered  the  OpIiioD  of  the  Court.  April  19* 

Snoddt  brought  an  action  dgainst  Mau-  ^  .  .    . 
pin  and  Smith,  in  the  circuit  court,  and  recovered  judfment, 
judgment  therein,  against  them^  for  three  hundred  appeal  to  thi» 
and  fifty  dollars  debt,  twenty-six  doHars  and  twen-  ^^^  J"^«- 
ty-five  cents  damages,  together  with  his  cost  ex-  S*°a'ndinun- 
pended  in  the  prosecution  of  his  action.     An  appeal  date  entered; 
was  prayed  by  Maupin  and  Smith,  from  the  judg-  iielow,and 
ment,  and  by  the  decision  of  this  court  the  judg^  *^*^* 
ment  was  affirmed,  with  damages  and  cost.     On  the 
return  of  the  cause  to  the  circuit  court,  the  opinion 
of  this  court  was  entered  as  the  judgment  of  that, 
and  judgment  there  entered  against   Maupin  and 
Smith,  in  favor  of  Snoddy,  for  the  cost  which  had 
accrued  since  the  first  judgment  of  that  court. 

Snoddy  afterwfirds  brought  an  action  of  debt  a-  j^^'m'e"  * fif,t 
gainst  Maupin  and  Smith,  upon  the  judgment  first  recovered. " 
|iecovered  by  him  in  the  circuit  court. 

The  aoaount  of  the  debt  demanded  by  him  in  his  Count, 
declaration  U  three  hundred  and  eighty-seven  dol- . 
lars  and  fifty-four  cents,  of  which  sum  three  hun- 
dred and  fifty  dollars  is  alleged  in  the  declaration  to 
be  for  debt,  twenty-six  dollars  and  twenty-five  cents 
for  damages,  and  the  residue  for  costs  adjudged  to 
bim  by  the  determination  of  the  court  in  the  judg- 
ment sued  on. 

The  writ  which  issued  against  Manpin  and  Smith  Abatementat 
was  exeifuted  on  the  former,  and  as  to  the  latter,  re-  to  Smith  bj 
turned  by  the  sherifi"  no  inhabitant,  and  an  abate-  f„r®„'^'"°" 
nient  of  the  action  was  thereupon  entered  as  to 
Smith. 

Maupin  then  moved  the' court  to  dismiss  the  cause  judgment  on 
'  asto  him,  because  it  was  abated  as  to  Smith,  but  pica  ofnuiietV 
his  motion  was  overruled.     Maupin  then  pleaded  record  for  de- 
several  pleas,  one  of  which  is  nul  tdl  record^  upon  ^'^'*<**^*' 
which   issue  was  taken   by  Snoddy,  and   a   trial 
thereupon  had  by  the  court,  and  judgment  rendered 
against  Snoddy  in  Irar  of  his  action. 


Digitized  by  VjOOQ IC 


£2  MONROE'S  REPORTS. 


fliNQODr  From  that  judgment  Snoddy  appealed. 

Maupiit.  tlie  judgment  cannot,  we  think,  be  sustained^ 

.■    After  the  judgment  first  recovered  by  Snoddy  a- 

After^Uieaf-^  gainst  Maupin  and  Smith,  was  affirmed  by  this  court, 
ofi^fad^ment  there  was  undoubtedly  nothing  to  prevent  Snoddy 
of  U)e  circuit  from  maintaining  an  action  against  them  for  the  a- 
o  mrt,  Rntl      mount  of  the  jvingmcnt,  and  it  was  perfectly  cQrr^ct 

Uw^Mid^  '*  f"°**  '^^°*'  •*  ^^  ^^^  ^'^**^  ^^  ^^^^  action,  to  declare  on 

judgement  for  the  judgment  first  rendered  by  the  circuit  court» 

coats,  plain-    though  the  opinion  of  this  courl,  affirming  that 

^iotain        judgment,  ^as  afterwards  made  the  judgment  of 

debt  on  th«    that  court.     In  declaring,  the  judgment  ought,  it  is^ 

ori|^iii«,ljQdg-  true,  to  be  described  with  the  requisite  certainty  and 

meat.  precision,  and  the  only  question  worthy  of  notice, 

involves  the  enquiry,  whether  or  not  there  exists  a 

fatal  variation  between  the  judgment  described  in 

the  declaration  and  that  contained  in  the  recordi^ 

whicli  w^  prpduced  by  Sno<ldy  on  the  trial  of  the 

issue. 

If  there  be  a  variance  of  any  sort,  it  exists  be- 
Error  of  the  twceu  the  amount  of  the.  cost  alleged  in  the  decls^ 
Clerk  in  the  ration  to  havo  been  recovered  by  the  judgment,  and 
the  ceBtt  in  ^'^^^  contained  in  the  record  given  in  evidence.  In 
such  action  Other  respects  there  is  a  perfect  correspondence  be- 
»  no*  **k"'**'  ^^^  the.  judgment  alleged  apd  that  proved,^  in  evq- 
trfafof  the  ^  particular;  and  as  to  the  cost,*  the  amount  taxed 
p1eaofiiui:<etZ  by  the  clerk  and  certified  by  him,  with  the  copy  of 
recordp  tne  record  us^d  in  evidence,  agrees  precisely  with 

the  amount  of  cost  alleged  in  the  declaration  to  have 
been  adjudged  Xo,  Snoddy  in  the  judgment.  But  it 
was  contended  in  argument,  that  in  taxing  the  cost 
the  clerk  has  committed  an  error  to  the  prejudice 
of  Maupin  and  Smith,  by  charging  them  with  great- 
er sums  tlian  are  allowed  by  uiw  for  like  services, 
and  hence  it  was  insisted  that  the,  record  used  in  evi- 
dence, went  not  to  prove  a  judgment  for  the  amount 
'  of  cost  alleged  in  tqe  declaration,^  and  that  in  conse- 

quence of  the  variance  in  respect  to  the  amount  of 
cost,  between  the  judgment  alleged  in  the  declara- 
tion and  that  proved  by  the  record,  the  court  was 
correct  in  deciding  the  issue  against  Snoddy.  Wheth- 
er or  npt,  in  taxing  the  cost,  such  an  error  has  been 
conunitted  by  the  clerk,  we  shall  not  stop  to  enquire^ 
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Vecaufle,  if  there  be  such  an  error,  it  forms  no  su$-  SwoirDr 
cient  reason  for  deciding  the  issue  against  Snoddy.  ^^J^'^^ 
The  taxation  of  cost,  is,  by  law,  confided  to  the  , 

clerk,  and  to  allow  an  error  in  the  taxation,  to  de- 
feat an  action  predicated  upon  its  correctness^  would 
be  highly  unjust  and  absurd. 

The  amount  to  be  recovered  may  be  less  than  the  Snoh  error 
sum  demanded  in  the  declaration,  and  it  would  tend  maj  be  shewn 
more  to  the  ends  of  substantial  justice,  to  allow  the  IJJ^  tJ|;^*"jf^''" 
error  of  the  clerk,  if  any  there  be,  to  be  used  as  a  to  be  recover- 
defence,  in  reducing  the  amount  claimed  in  the  dec-  ed  in  the  ac- 
Jaration.  *»°°- 

The  judgment  must  be  reversed,  with  cost,  the 
cause  remanded  to  the  court  below,  and  further  pro- 
ceedings there  had,  not  inconsistent  with  this  opin- 
ion. 

f^pertony  for  plaintifi*;  Turner,  for  defendant. 


Bush's  adm'x.  vs  Bush.  summomb. 

Krror  to  the  Clarke  Circuit;  GEouafi  Shaknok,  Jodge.         Case  8* 
Pleading.  Uswry, 
J  adge  Mills  delivered  the  Opinion  of  the  Coart.  April  18. 

Ahseot— Chief  Justice  Bibb. 
The  plaintiff*  in  error  brought  her  pe- 
tition and  summons,  on  a  note  executed  to  her  intes-    , 
iate,  in  the  following  words: 

^VOq  or  before  the  10th  of  May  next,  1  promise 
to  pay  John  V.  Bush,  one  hundred  and  fifty  round 
rilver  dollars,  for  value  received,  this  19th  day  of 
March,  1817.  [Signed,]  WUl.  T.  BuA. 

Teste,        Will.  T.  Christie. 

I  will  pay  fifteen  per  cent  on  the  above  note  until 
paid.  [Signed,]  WiOiam  T.  Bush. 

The  defendant  craved  oyer  and  demurred — ^the  It  does  not 
riaintiff  joined  in  demurrer,  and  the  court  gave  necessarily 
judgment  on  the  demurrer  for  the  defendant,  and  promTwry*  * 
(he  plaintiff  has  prosecuted  her  writ  of  erron  note,  with  an 

We  conceive  the  court  below  erred.    Fordthough  undcTrwrStcn 
this  note  was  giveiif  when  the  act  of  assembly,  then  by  payor  to 
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Bush's  in  force,  declared  all  usurious  contracts  void,  yetl 

ADM^R.         there  is  no  way  on  the  face  of  the  instrument,  of  ar-^ 

Bush.  riving  at  the  conclusion  that  t!ie  contract  is   usuri- 

ous,  even  if  v/e  admit  tlic  tueiuorandum  at  the  bot-^ 

^^pay  fifteen  tom  to  be  |>art  of'the  note,  and  as  constituthig  part 
thea^'e^t  U  ^^  ^^*^  demand  for  which  the  plaintiff  craves  judg- 
paid"wa8*  ment  in  her  petition.  Tlie  question  of  borrowing 
i;kenforan  or  lending,  or  a  promise  of  extraordinary  interest 
Murioosloan.  fo^  forbearance,  is  that  on  which  the  question  of 
demurrer *to  "sury  rests,  and  there  is  nothing  on  the  face  of  the 
a  dedal  ion  writmg  which  proves  that  the  hfteen  per  cent 'wa» 
onsuchanin-  promised,  in  considcratiou  of  forbearance,  or  for 
vIuTthc'un-  ^^'"^  ^***^''  consideration,  and  if  it  was  based  on 
dernrriting  any  Other  legal  consideration,  the  stipulation  was 
taken  as  part  valid.  It  was,  therefoits,  bv  plea  to  fdct  alone,  tliafc 
n^'avuiu'"  ^**®  defendant  could  avail  himself  of  the  usury,  if  it 
exists. 

musi'be'^^  Judgment  reversed,  with  costs,  and  c^use  remand- 

pleaded,  ed,  with  directions  to  enter  judgment  for  plaintiff, 
unless  the  defcudant  shall  apply  for,  and  obtain  leave 
to  withdraw  the  demurrer  and  plead  to  the  merits 
of  the  action. 

Wickliffe  and  Hanson^  for  plaintiff;  Crittenden^  for 
defendant. 


Chancert     Sanders'  heirs  vs.  Morrison's  ex'ots. 

Case  9.  Appeal  from  the  Owen  Circuit;  Jesse  Bledsoe,  Judge. 

PaHici  ill  chancery.  Practice  in  this  court.   Trusts.  Jus 
accrescendi.  EzectUors* 

April  18.  Judge  Mills  delivered  the  Ofinion  of  the  Court. 

••  Absent—Chief  Justice  Bibb. 

Decree  of  the  MoRRisoN  filed  his  bill  on  an  adverse 

circuit  court.  ^Qj^^\c{\ng  entry,  to  recover  knd  against   Sanders, 
^  Morrison's       who  held  the  elder  grant.     Tl>e  court  below  -gave 

derivation  of  jjim  the  relief  prayed,  and  from  that  decree  San- 
io%tin  ^  ders  appealed.  Morrison  and  Sanders  have  both 
derf.  died  pending  tlie  appeal,  and  the  cause  has  been  rer 

vived  in  the  name  of  their  respective  representatives. 

The  appellants  now  question  the  title  of  Morrison, 
•  and  their  ancestor  required  proof  of  title  in  his  an- 

swer. ' 
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Ifbe  title  set  out  by  Morrison,  is  an  entry   in  the  Sawdbbs' 
tiame  of   Andrew  Sliriver,  a  patent    to  the    late   ""^^'J 
"Creorge  Nicholas,  as  assignee  of  Shrivcr,   and  the  MoRkisoN^tf 
will  of  Nicholas  devising  the  land   in  fee,  to  said    ex'ors. 

Janies  Morrison  and  Joseph  H.  Daviess,  and  in  trust 

for  the  payment  of  his  debts,  and  to  be  conveyed  in 
portions  to  his  wife  and  children. 

The  appellants  except  to  the  will  as  not  proved  Question  on 
-cither  by  a  certificate  from  a  recording  office,  or  by  Jed^^^j,u^ 
witnesses  to  be  the  will  of  Nicholas.     We  waive  the  necessary 
that  question,  as  it  may  in  a  future  stage  of  the  cause  parties  are 
arise  in  another  shape,  because  we  are  of  opinion,  not  before  the 
that  the  bill  of  Morrison  by  Jiis  own   shewing,  ad-  ^^^^ 
mitting  the  copy  of  the  wiJJ  to  be  genuine,  wliich  he 
has  made  part  of  the  bill,  shows  such  a  defect  of 
))arttes  as  prove  conclusively,  that  he  is  not  entitled 
to  the  decree  which  he  has  obtcijped  on  the  merits. 

.    The  devise  in  the  paper  relied  on  as  a  will,  after  Will  of  Geo, 
appointing  Morrison  and  Daviess  as  his  executors,  is  Nicholas. 
to  this  effect: 

''I  hereby  give  them  the  fee  simple  on  my  whole 
estate  upon  the  following  trust — that  they  shall  jjer- 
mit  my  wife  to  hold  my  house  and  lots  near  Lexing- 
ton, my  farm  near  that  place,  and  the  negroes  be- 
longing to  that  farm,  and  one  dwelling  house  and  all 
the  stock  belonging  to  that  fiirm,  and  every  kind  of 
personal  property,  in  or  belonging  to  our  dwelling 
bouse,  wherever  that  a^y  he  situate  at  the  time  of 
lay  death,  for  her  life,  and  that  they  convey  the  said 
property  after,  her  death,  to  any  child  or  children  of 
ours,  that  she  may  give  it  to  by  her  last  will,  and 
that  they  pav  her  annually,  during  her  life,  the  sum 
of  five  huaured  dollars;  tnat  tltey  sell  so  much  of 
the  rest  of  my  estate,  which  in  their  judgment  can 
be  best  spared,  to  comply  with  my  contracts,  and 
pay  my  debts,  and  that  tliey.  convey  all  the  residue 
of  my  estate  of  every  kind,  to  all  my  children  who 
shall  attain  the  age  of  twenty-one  years,  or  mtoney  in 
equal  propovtions,  and  this  division  is  to  be  made  at 
tlHeir  discretion,  either  partially,  or  of  the  whole  re- 
sidue at  once,  as  ^ill  best  suit  the  wants  of  my  fam- 
ily and  the  situation  of  my  debts,  and  my  executors 
are  to  be  the  judges  of  the  equality  of  tlic  division. 
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SAH»feM>      eat.h  cliild  to  have  an  estate  in  feeih  the  part  to  b^ 
■■'*•  allotted  to  him  or  her." 

MofcRuon't       This  will  18  dated  May  3rd,  1797,  and  has  not 

Exoas.        one  word  in  relation  to  the  survivor  taking  thees' 

Where  land    ^^  between  the  executors,  and  the  vestitnfe  is  joint. 

fn'^trart^to  Morrison  states  in  his  bill  that  Daviess  is  dfead,  and 

two  execu*     that  he  is  the  iole  surviving  executor  and  trustee^ 

ton,  taying     and  hence  he  would  have  it  inferred  that  the  trust 

•um°or*on     ^^ate  survived  to  him,  and  the  question  is,  can  this 

thedenth°of  *  inference  be  adnutted?    We  conceive  not.    A  moie- 

oneof  theex-  ty  of  the  estate  descended  to  the  heirs  of  Daviess,  or 

eoutors,  a       might  have  been  devised  by  his  will,  if  he  made 

to^hif  hwrror  ^^^^  ^^^^  therefore,  Daviess'  heirs  or  devisees,  as  the 

deviiees.        case  may  be,  were  necessary  parties  to  a  suit  of  this 

nature  to  try  the  title  of  the  land.    With  this  agrees 

the  decision  of  this  court,  in  the  case   of  Waggener 

vs.  Waggener,  3  M«nroe,542. 

There  is  nothing  to  prevent  a  trust  estate  from  de-i 
Ij»'a9 o\1>'  scending  or  being  devised,  unless  such  transmission 
ers,  unless  it  of  the  title  be  fon)idden  by  the  terms  of  the  origin- 
is  otherwise  al  grant  to  the  trustees,  and  that  is  not  the  case  in 
the  wfn  or  *'"*  ^^"'  ^"  England,  the  case  of  joint  truirtees 
other  instni-  were  different.  The  doctrine  of  survivorship 
mcntof  con*  which  existed  in  that  country  would  still  keep  the 
vejance.        estate  in  the  survivor.     But  here,  since  the  desrtuc- 

tion  of  the  doctrine  of  survivorship,  the  case  is  dif-* 

ferent. 

Knowing  the  inconvenience  of  spreading  a  naked 
the;ii«<ir-      trust  of  tiiis  kind  into  so  many  hands,  bv  a  descent 
ereuendi  is      ^r  devise,  we  have  resorted  to  the  act  of  Assembly, 
•  thrstntt^^^   2  Dig.  K.  L.  686,  to  discover  whether  we  could  not 
in  trust  es.      make  a  trust  of  this  nature,  an  exception  to  the  gen** 
tatpp,  as  well  eral  rule  of  destroying  survivordiip  between  joini 
as  all  others,   t^n^nts;  but  in  this  resort  we  have  been  disappoint- 
ed, and  that  act  is  express  and  decisive  in  all  cases^ 
even  in  joint  trust  estates,  and  is  conclusive  against 
the  appellee,  and  precludes  his  escape.     Snrvivor- 
ship  is  tliere  taken  away  between  all  joint  tenants, 
^'whetherthey  be  such  as  might  have  been  compell- 
ed to  make  partition  or  not,  or  of  whatever  kind  the 
estate  or  things  holden  may  be."    It  therefore  ex'^ 
pressly  includes  unlimited  trusts  as  this,  and  leaves 
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f 
the  tide  to  pass  to  the  representatives  of  the  one  dy-  dAmttia» 
ing,  to  be  held  in  common  with  the  survivor.  "**" 

The  decree  must,  therefore,  be  reversed  with  MomRwoii's 
costs,  and  the  cause  be  remanded  to  the  court  be-   "'^** 
low,  with  directions  there  to  dismiss  the  bill  with  ]Uveffui},a»i  *^ 

costs  and  without  prejudice,  unless  tho  proper  par-  order  for^ppo- 
ties  are  brought  before  the  court  in  a  reasonable  P*'P^'!f^' 
time,  to  be  fixed  by  the  orderof  the  court  below.      aH^.  *^*^ 

Petition  wok  a  rbhbarino  bt  Thomas  B.  Mom&oe. 

It  seems  to  the  counsel  for  the  plain-  Petition  for  a 
tiffs  in  error,  that  accordincr  to  the  principles  ever  re-hearisg. 
heretofore  acted  upon,  and  lately  perspicuously  stat- 
ed, and  fiilly  recognized  in  the  case  of  Russell^s 
heirs  against  Craddock,  4  Monroe,  S84-5,  the  ques- 
tion of  the  right  of  Morrison  to  a  moiety  under  the 
grantto  Nicholas,  must  be  now  decided. 

In  that  opinion  it  is  said,  there  are  three  classes  of 
cases;  one  in  which,  ^'the  party  claimed  the  title  by 
devise  or  descent,  either  immediately  to  himself,  or 
mediately,  through,  or  under  some  person  who 
claimed  by  dwisej  or  descent,  and  had  failed  to  prove 
hb  title  by  exhibiting  that  dtmse^  or  proving  that 
descent,  as  a  necessary  link  of  the  chain  of  title,"  iu 
which  this  court  has  absolutelv  dismissed  the  bill 
without  regard  to  what  the  decree  was  below,  or 
which  of  the  parties  brought  the  case  here;  the  se-  ^ 

cond  are  of  cases  where  the  court  has  corrected  the 
dismission  of  the  court  below  when  it  was  absolute, 
and  directed  it  to  be  entered  without  prejudice;  and 
Uie  third  when  the  complainant  having  prevailed  in 
the  circuit  court,  and  it  appeared  here  on  the  defend- 
ant's appeal,  that  the  complainant  shewed  a  deduc-  ^ 
tionof  title  under  the  junior  grant  to  some  undi-  ^ 
vided  part,  in  which  ttie  caoao  would  be  aent  back, 
with  liberty  for  complainant  to  make  new  parties.                         .  ^ 

Now  it  is  supposed  by  us,  if  the  will  of  Nicho- 
las is  not  proved,  the  complainant  has  wholly  lailed 
to  shew  any  title  derived  to  him  for  any  interest 
whatever  in  the  land,  and  that  his  cale  ikils  within 
the  first  class,  and  the  cause  ought  to  go  back  for  an 

YoL.  VII.  H 
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SAHMBBft^       abflolote  dismissal,  or  st    least  without  pFejudlee, 
'"^  and  not  for  further  preparation. 

MoBwsoH's      if  ihe  watt  of  Nicholas  had  been  proved,  then  the 
*^  ^^''        eom[rfainant  would  have  shewed  title  to  part,  and 
'  C^titiaB  f<^  a  ^^  ^^^^  would  have  been  like  Russell  and  Oad* 
«B-lieaiing.     'dock's;  bpt  if  he  has  not,  then  his  ease  must  be  like 
4he  cases  cited  in  the  argument  of  that   case,  on  the 
authority  of  which,  the  counsel  of  RcMsell  contend- 
'ed  Craddock  could  not  be  allowed  to  proceed  fur- 
ther on  tile  return  of  the  cause,  and  the  complainant 
must  submit  to  a  dismission  absolutely  for  the  want 
of  proof  of  a  whole,  and  every  part  of  the  title  by 
devise;  and  though  he  may  complain  of  the  rule  as 
vigorous,  it  is  obvious,  it  will  be  no  more  than  de- 
creeing for  defendants  in  other  cases,  whei^e  the 
whole  thing  is  demsuided  in  the  bill,  and  the  title  to 
no  part  is  maintainra  by  the  evidence. 

It  is  perfectly  plain  that  the  devise  is  not  proved. 
It  ia  denied  in  the  answer  of  Sanders,  that  George 
Nicholas  made  a  will;  as  the  court  have  said  in  the 
opinion,  it  is  said  in  the  bill,  that  '^Nichc^as  made 
and  published  hb  will,  an  official  copy  of  which 
will  IS  herewith  filed,  and  prayed  to  be  taken  as  part 
of  this  bill;"  and  there  is  a  paper  found  in  the  re- 
cord purporting  to  be  the  will  of  Geoi^  Nicholas, 
with  an  affidavit  of  Robert  Scott  and  Thomas  Bod- 
ley  attached  to  it,  dated  the  12th  October,  I8I6, 
nearly  a  year  before  the  commencement  of  this  suit. 
But  there  is  no  witness  to  this  pretended  will;  the 
affidavit  does  not  state  the  Original  was  in  the  hahcl 
writing  of  Nicholas,  or  even  tnat  the  signature  was 
pis,  or  that  he  ever  did  in  fact  publish  it.  It  is  not 
stated  that  the  will  was  ever  proved  in  the  county 
court  of  Fayette.  .        . 

The  affiants  say,  they  are  tn/ormed,  and  believe  it 
iMuJodged  tn  ike  office  to  be  recorded;  nothing  is  said 
of  its  ever  having  been  proved  in  court.  As  to  the 
due  enquiry  and  examination  the  affiants  ^y  they 
and  Morrison  made  for  an  authenticated  copy,  we 
would  say,  that  after  the  original  had  beeii  proved, 
such  an  affidavit  would  have  come  more  properly^ 
from  the  executor. 
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It  uras  said  in  argameDt,  that  ai  the  alleged  copy  S^Noiaa^ 


i» 


HEIRS 


of  the  will  was  found  in  the  recxMrd  without  objec- 
tioU)  it  is  now  too  late  to  say  the  will  was  not  prov-  Morrisor's 
ed.     It-is  a  rule  well  settled,  wherethe  execution  of  rx'ors. 
a  paper  set  up  or  exhibited  in  a  bill,  is  denied,  and  — T?""^^ 
complainant  offers  depositions  to  prove  its  execution,  ^^t»<>*!  *<>'  ^ 
the  whole  exhibit  and  proof  come  here  together^  **'  eannjj* 
and  this  court  will  decide  wtether  the  instrument 
be  proved  or  not,  on  the  pleadings  and  evidence.   It 
was  not  necessary  for  the  defendant  to  object,  or  to 
exoept  to  the  exhibit,  it  was  enoi%h  for  him  to  de- 
ny it  in  his  answer;  but  enough  of  this.    The  court 
has  said  the  devise  was  put  in  issuiil  and  the  ques* 
tion  properly  raised  here,  except  for  the  want  of 
parties,  and  we  humbly  trust,  that  upon  a  review  of 
the  case,  the  court  will  find  thai  no   obslmction. 
And  we  have  no  doubt  the  court  is  satisfied  the  will 
is  not  proved. 

A  re-hearing  is  respectfully  asked. 

The  Court  overruled  the  motioti  for  a  re-hearing, 
and  the  opinion  stands  unaltered. 

Monroe  and  Hoggin^  for  appellants;  Crittenden  and 
ffkkUffe^  for  appellees. 


1    7tDi69 
lU    197 


South's  heirs  vs.  Thomcts'  heirs.        EiicTMxwt. 

Appeal  from  the  Bath  Circuit?  S,  W.  Robbiics,  Jadge.       ^*"  *^* 

Practice,  ^ffidaidts.  JSHw  triab.  Surprise,  Sunday.  Wit' 
nesees.  Statutes  of  UmUation  to  entries  on  land,^  De- 
vises. Descents.  Excqfftions.  Infa/aey  Judicial  *decir 
sions. 

Judge  IdihLU  delirered  the  Opinion  of  the  Court.  April  19. 

The  heirs  of  Edward  llkomat  recov^  j^^    ^^^^^ 
ered  a  judgment  in  ejectment,  against  the  heirs  of  ^^tment,for 
Benjamin  South,  on  a  patent  issued  to  their  ancestor,  Thomas' 
after  proving  its  bounaary,  and  that  the  tenants  r^-^®*"  f  8**nst 
sided  within  it,  and  that  their  ancestor  died  in  IdOt^    ^° 
leaving  all  of  them  infants,  some  of  whom  had  not 
arrived  to  the  ase  of  twenty-one  years,  at  the  com- 
mencement of  the  suit. 

Qn  a  subsequent  day  of  the  term,  the  heirs  of  Motion  for 
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Soirra^f        South  moved  for  a  new  trial,  reljing  oo  the^  affida- 

■SIRS  ^ j^  ^f  Qj^  ^f  ji^^j,.  number,  who  was  the  active  pcr- 

Thobiab*       Fon  in  defending  the  suit.     He  deposed,  that  he  had 

HEIRS.         directed  his  counsel  to  summon  John  M'lotire  as  a 

; witness,  and  that  M'Intire  died  only  two  or  three 

"Sd  ^^t^ ^^  weeks  before  the  commencement  of  the  term,  by 
TuM  and^ap^  which  his  testimony  was  lost;  that  he,  the  defendant 
peal.  was  detained  in  Frankfort  by  subpoena,  and  thus 

compelled  to  attend  court  there  on  a  criminal  prose- 
cution, until  the  Saturday  evening  previous  to  the 
day  the  cause  was  ^i  for  trial,  which  was  the  Mon- 
day following,  at  Bath  courthouse,  and  the  cause  was 
tried  on  Tuesdajf  that  he  did  not  know  of  the  death 
of  Mlntire  the  witness,  till  tiie  first  of  the  term; 
that  if  he  could  have  been  at  the  trial,  he  could  have 
discovered  other  witnesses,  (as  he  has  since  found 
them,)  who  could  have  proved  the  same  defence  in- 
tended to  be  made  out  by  M'lntire;  that  the  defence 
which  he  could  have  made  out  by  M'Intire's  testi- 
mony, was  a  possession  of  twenty  years,  and  that 
Benjamin  South,  from  whom  the  defendants  deriv- 
ed title  by  descent,  had  settled  on  the  land  in  the 
year,  17'79,and  that  possession  was  continued  ever 
since;  that  consequently  the  adverse  possession  re- 
lied on,  would  reach  beyond  the  death  of  the  an- 
cesor  of  the  lessors  of  the  plaintiff,  and  the  statute 
law  commenced  running  in  the  lifetime  of  the  an- 
cestor, and  therefore  the  right  of  entry  would  be 
tolled. 

The  court  overruled  the  motion,  and  South's 
heirs  have  appealed. 

As^he  tenants  relied  on  one  of  their  body  to  con- 
Whercaroii,  duct  the  defence,  and  he  had  previously  attended  to 
nimbSTb'*  *^'  '^  cannot  be  wrong  to  admit  his  affidavit  without 
maoageJ  by  ^'^  ^^U  ^  one  would  act  with  more  efficiency  than 
oi)e.  which  u  many,  and  his  laok  of  attendance,  owing  to  uncon- 
^onnSs^hisaf  t«*<>'»We  circumstances,would  be  sufficient  without 
fidayitoffacti  accounting  for  the  absence  of  all.  It  is  well  known 
and  of  Bur*  thtt  suits,  where  they  are  prosecuted  or  defended  by 
^lltion  fo*  "*^™''?r*>  ^^  better  conducted  bv  one,  as  the  repre- 
new  tria?,^f  "^^^^tive  of  the  whole,  because  that  relying  on  each 
puffioient  Other,  and  feeling  less  responsibility  when  divided 
withoot  the  into  different  hands,  the  suit  numaircd  by  all  may  be 
«^*»«"-  often  neglected.  -^       y  y 
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*We  conceive  that  the  death  of  the  witness,  and  Soura't 
the  prevention  of  the  acting  defendant  from  attend-    ^"^^ 
ance  on  the  cause,  by  the  process  of  another  court,  TbomIi^ 
are  circumstances  which  might  well  account  for    hxi&s. 

the  unprepared  state  of  the  defence,  and  arc  such  as ; 

demand  a  new  trial,  if  the  d^nce  can  be  of  any  ^"'Pf^^'*^.. 
^^"-  Bess,  abMOc* 

The  acting  defendant  could  not  have  been  there,  ^^^JenU 
when  the  cause  was  set  for  trial  on  Monday,  or  of  beins^aom- 
when  it  was  actually  tried  on  Tuesday,  unlns  be  mpoedasa 
had  travelled  on  Sunday,  which  cannot  by  law  he  o^J^"^"" 
required  of  him. 

The  question  therefore,  must  turn  upon  the  va-  req^^  uT 
liditj  ot  the  defence  which  he  relied  on.    For  how-  trare]  oo 
ever  important  his  witnesses  may  be  supposed  by  ^km^T* 
himself,  yet  if  their  testimony  must  be  unavailing  Afidaritibra 
if  introduced,  it  would  certainly  be  useless  to  give  new  trial,  be- 
way  for  another  trial,  in  which  the  same  party  must  ^^J"^  ^ 
he  equally  unsuccessfol.    The  affiant  was  bound,  in  thepartj  and 
an  affidavit,  like  this,  for  a  new  trial,  to  disclose  hitwitneis, 
what  the  defence  was  which  he  intended  to  make  "^'f*^^ 
out  on  the  second  trial,  in  order  that  the  court  J^^J^J^* 
might  judge  whether  it  would  be  of  any  avail.  would  prore. 

This  he  has  done,  and  in  doing  so  he  has  shown  Luaitaticm  of 
that  he  does  not  expect  to  be  able  to  diqirove  any  of  SO  yean. 
the  facts  relied  on  by  the  lessors  of  the  plaintiff,  bat 
to  show  that  their  right  of  entry  was  tolled  by  ad- 
verse possession,  commencing  in  the  lifetime  of  the 
ancestor.    He  does  not  expect  to  show  that  they 
took  as  purchasers,  but  only  as  heirs,  and  he  de- 
sisns  contending,  that  as  the  cause  of  action  accru- 
ea  in  the  intestate's  life,  the  bar  must  continue,  his 
death  and  the  descent  to  the  in&nt  children  notwith- 
standing,    in  thb  point  the  law,  as  heretofore  set- 
tled by  this  court,  is  against  him. 

We  are  all  aware,  that  the  courts  of  England  gave  ?"  thecatt- 
the  construction  contended  for  by  the  appellants  to  ^n  ni^lon 
their  statute,  and  the  Supreme  court  of  the  nation  onLnd  in  the 
has  given  the  same  construction  to  ours,  although  •^▼ctsr'T 
dUflerently  expressed  from  the  English  statute.     But  JS^the 
this  court,  in  the  case  of  Machir  vi».  May  &c.  4  Bibb,  limitation  of 
48,  and  afterwards  in  the  case  of  Sentney  vs.  Over-  20  yca»  cea- 

sefl  mnniDg 
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SouTH*s        tqO)  4  Bibb,  4^6,  has  ha^  oceosipn  tp  notice  the  dtf- 

HBIR8  ferent  exprewoos  ia  pqr  ^tatpte,  and  oon^ider  their 

Tbomv        effect,  and^haArbeon  GpH^p^Ued  to  say«  that  on  caat- 

uBiRs.         ing  a  d^8cej|ikt:tOfiiHnonii.the (bar  ceases^  and  that  the 

^ ezpres£|ions>'orcpmiqg  to  tAmi,"  qfieaas  the.  how 

a|aiBat  ibem,  wlien  theactjoA  acciruefl  to^mj  who  are  vrilhin  the 
roJfoT  savings  ofthe  act. 

the  exception  rpj^^  saw«^  construction  lias  been  admitted  in  the 
Cases  nd-  ^^^^es  of  Kendall  vs.  Slaughter,  1  Marsh.  316;  May 
judgedbjtbis  vs.  Slaughter,  3 MaTsh.  ^11) £Ioyd'a;heira VS.  Jphn- 

Mttlld^thy'  ®^'^  ^^^^^'  ^^^^'  ^^^'  M'lnlire's  heirs  vs.  Funk's 
law,  whether  heirs,  5  Litt.  34;  Haddox's  heirs  vs.  Davidson,  3 
right  or  Monroe,  42;  so  that  whatever  might  be  the  opinion  of 

wrong  at         the  court,  was  the  question  new,  this   court  cannot 
"*'  depart  from  the  former  adjudications,  and  conceives 

the  matter  ought  to  be  at  rest. 

According,  to.  the  rule  as.  thus  settled,  the  proof 
which  the  appeUaotsdntendedtoiBake  by  M'Intire, 
or  by  tb$  witnesses  recently  discovered,  would 
have  be^nof  no  avail,. and  it  would  have  been  nu- 
gatory to  have  grafted  a  new  trial,  for  the  purpose 
of  letting  in  a  void  defence;  and  void  it  must  be,  un-' 
less  the  court  should  now  overrule  the  decisions  of 
a  series  of  years,  given  while  controversies  of  this 
nature  were  numerous,  and  were  settled  according" 
ly.  This  would  be  hazardous  to  the  community, 
and  would  jeopardize  settled  rights;  lands  must  again 
change  their  owners  and  pass  into  other  hands.  The 
decisions  on  which  the  principle  now  recognized 
was  founded,  has  grown  into  a  rule  of  property,  and 
estates  have  slept  under  it  quietly.  If  it  is  now  re^ 
versed,  as  the  appellants  require,  the  settled  }aw  of 
thirteen  years  must  be  shaken,  and  in  that  length  of 
time  we  should  have  made  no  progress,  but  have 
retrograded  in  stilling  the  controversies  relative  to 
land,  and  again  opened  up  those  sluices  of  litigation, 
which  have  so  long  a;flijcted  this  country. 

It  has  been  often  said,  that  it  is  not  so  important- 
It  is  not  so  that  the  law  should  be  rightly  settled,  as  that  it 
imporUntthe  should  remain  stable  after  it  is  settled.  This  is  true, 
law  should  be  for  attempts. to  change  the  course  of  judicial  decis* 
tiedas  Uiat  ^^"'  under  the  pretext  of  correcting  error,  are  like 
itsbonldre-    pxperiments  by  the  quacly  on  the   human  body. 


stable 
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Theyconstarillyharrtss  aftA{tften  jeoparaitteit.  But  Sotr-np's 
notwithirt&ndiiig,  the  point  is  so  well  settled  by  fdr-    "*^^^ 
mer  adjudications,  as  to  present  danger  if  it  is  again  Troh^as^ 
opened,  t^nd  the  numerous  adjtfdicntions  affords  f(n    heirs. 

estoppel  to  enqiliry  and  argttment,  vet  t«re  do  not ' 

hesitate  to  give  our  reasons  for  an  adhesion  to  it,  as  fjgj''** "  ^^^' 
the  court  did  when  it  was  first  adapted. 

^  The  acquiesence  of  the  comittunity  in  the  deci-  Acquiescence 
sion,  may  also  be  used  as  an  argoinent.    There  has  munit/ami 
been  a  suceession  of  judges  on  the  bench,  except  as  the  legisla- 
to  one  member  of  the  court.     Yet  there  has  been  no  ^^^  iQ  the  ju- 
conflicting  decision^  and  the  legislature,  who  has  gt^ction"of  a 
the  statute  of  limitations  in  their  power,  have  never  8iatuie,evi- 
attempted  uo  to  reform  it,  as  to  get  clear  of  the  cob-  dence  of  the 
structioh  given  to  it  by  Ihe  court  below,  twelve  Or  Jhe'dedSm^^ 
thirteen  years  since. 

But  we  do  not  rest  the  case  on  this  ground,  bqt 
proiess  ourselvos  pvepared  to  maintain  that  the  deci- 
4sion  is  right. 

The  act  of  titriitattofcis  adopted  thejgekieral  provi- 
sion,  that  twenty  years  sliouid  bl^r  all  actions  there- 
in nabied.  This  was  enforced  by  tlie  court,  and  when 
there  was  no  existence,  pf  Igny  disabiUties  on  the  . 
part  of  the  plaintiff  or  demandant  againpt  such  a  de- 
fence, he  was  declared  to  be  barred. 

But  there  were  diflfereirt  classes  of  claimants  or  Where  there  " 

]^hiiitiSii,  one  class  was,  where  there  were  more  ^i^t^R 

l^biniifh  thaft  otie,  ami  a  {)art,  but  n6t  the  whole,  than  one,  and 

\Verte  undet-  the  disabifities  of  covertui-e,  inftincy ,  &'c  part  only  are 

Atidlhe  question  arofee,  what  was  to  be  dbne  with  ^yf^^^the 

them  }  The  court  answered  in  divers  cases,  and  espe-  »tataioof  20 

ctally  in  the    case  of  Mlntife^s  heirs  vs.  Punkas  years  wms 

heirs,  ihkt  all  sudi  were  barred.  wainst  and 

, '  ban  alL 

Another  class  was  a  set  of  infants  or  married  wo-  ^ 

men,  who  took  not  the  land  by   descent,  but  by  de-  ^tatuto    ^ 


vise,  and  the  (j^u^stion  was  made  whether  such  <le-  aejaeenintog 
trtdng  or  camng  of  title  to  f hem  was  within  the  •*  continuw 
meaning  oi  the  act?    The  court  responded,  in  the  Ihe^deJSw* 
case  of  May^s  heirs  vs.   Slaughter  and  subsequent  or  other 
cases,  to  thequestion^in  the  negative,  and  prittounc-  alienees  un- 
ed  them  barred,  ^SLXc?' 
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ty cannot  be 
added  to  an- 
other, in  any 
case. 


Where  an  ad- 
verse posset- 
sion  is  tajcen 
of  lands  in 
theHfetimeof 
the  owner, 
and  on  bis 
death  the  ti- 
tle dtfMe/uf#  on 
bis  heirs  all 
within  disa- 
bilities, the 
limitation 
ceases  to  run 
agfainst  theni. 

In  such  cases, 
(he  infants 
shall  haye  the 
time  allowed 
birthestajtote 
after  tbev  all 
attain  foil 
age. 
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A  still  farther  daw  presented  tliemselves.  They 
were  infants  when  their  ancestor's  death  let  the  land 
pass  to  them  by  law.  It  was  adversely  settled  by 
strangers,  and  the  infants  had  neglected  to  pursue 
their  rights,  being  still  infants,  or  otherwise  disabled 
until  another  descent  was  cast  on  persons  still  in- 
fants or  disabled,  and  they  claimed  to  add  disability 
to  disability,  and  to  recover.  The  court  determin- 
ed that  it  could  not  be  done,  in  the  case  of  Floyd's 
heirs  vs.  Johnson's  heirs,  and  that  such  a  princi{)Ie, 
as  avoiding  the  bar  by  supervening  or  successive 
disabilities,  was  wholly  inadmissible,  and  hence  all 
the  absurdity  or  horror  of  a  latent  right  being  pre- 
served through  successive  generations  for  centuries, 
turned  out  to  be  a  mere  chimera,  however  it  may 
have  been  magnified  by  the  ancient  sages  of  the  law. 

These  stern  and  inflexible  decisions  on  the  statute, 
were  calculated  to  increase  the  repose  of  the  coun- 
try, and  went  far  to  lay  the  controversies  asleep  re- 
lative to  lands,  and  did  leave  but  very  few  who 
could  escape  the  imperious  pro  visions  of  the  statute. 

There  was  still  however  one  small  class,  (and  a 
small  one  it  is,)  still  to  be  decided,  and  that  was  the 
case  of  an  ancestor  holding  lands  on  which  an  ad- 
verse claimant  entered,  and  the  ancestor  had  never 
ousted  him  during  his  life,  and  perhaps  had  not  time 
to  do  so,  until  removed  by  death,  leaving  his  title 
to  his  children,  who  were  all  infants.  The  question 
in  their  case  was,  did  the  statute,  which  commenc- 
ed runing  in  the  lifetime  of  the  father,  continue  to 
run  on,  or  was  it  suspended  on  account  of  their  in- 
fancy, after  the  deatn  of  the  ancestor.^  This  was 
the  question  made  in  the  case  of  May's  heirs  vs. 
Machir,  and  Sentney  vs.  Overton,  and  the  court  an- 
swered it  in  the  affirmative,  and  that  is  the  j^oint 
which  we  are  required  by  this  appeal  to  reconsider. 
The  question  was  to  be  answerea  by  the  statute,  and 
the  lights  cast  thereon  by  former  adjudications  were 
then,  no  doubt,  appealed  to,  with  every  disposition 
to  follow  them,  as  it  would  bring  over  this  class  of 
claimants  within  the  statute.  But  this  was  found 
impossible,  if  the  words  of  the  statute  were  regard- 
ed. 
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When  the  British  authorities  were  examined,  the  South's 

first  leading  case  was  the  case  of  Stowell  vs.  Youch,    h"'*^* 

Plowden,  §53.     That  decitsion  did  not  take  place  Thomas' 

on  a  statute  limiting  all  real  or  mixed  actions.,  but    heira: 

fixing  the  time,  after  which  certain  fines  levied  as 

therein  ckscribed,  should  not  be  disturbed.     The  ^^^^f^l^^ 

general  limit  was  five  years.     But  certain' persons  tationorfive  . 

were  excepted  from  its  oj[)eration  on  account  of  disr  years,  in  rela- 

abilities.  ^'^°^  *®  ^^^ 

tain  fines  or 

The  exception,  or  saving  in  the  statute,  was  thus  l»ad, 
expressed:  after  fixing  the  bar  of  five  years,  to  com- 
mence from  the  time  when  the  estate,  or  cause  of 
action  "shall  first  grow,  remain  or  descend,  or 
cone  to  them  after  the  said  fine  engrossed,  and  pro- 
clamation made,"  the  exception  reads — 

^^And  if  the  same  persons,  at  the  time  such  ac- 
tion, right  and  title  descended,  remained  or  come 
unto  them,  be  covert  debarony  or  within  age,  in  prison, 
or  out  of  this  land,  or  not  of  the  whole  mind,  then 
it  is  ordained  by  the  said  authority,  that  their  ac- 
tion, right  and  title,  to  })e  reserved  and  saved  to  them, 
.and  to  their  heirs,  unto  4  he  time  they  come  and  be 
at  their  full  age  of  twentyone  years,  out  of  prison^ 
within  this  land,  unco  vert  and  of  whole  mhid.  So 
that  they  and  their  heirs  take  their  said  action,  or 
their  lawful  entry,  according  to  their  right  and  ti- 
tle within  five  years,  next  after  that  they  come  and 
be  atfiillage  &c."v 

The  question  which  arose  under  this  proviso,  Was  Decided  on 
at  what  period  the  counting  of  the  bar  must  com-  ^^'5***?^?°I 
mence,  in  the  case  of  a  person  disabled,  whether  at  Sic^deace'ntof 
the  moment  the  original  cause  of  action  oc^nieJ,  or  the  title  on 
at  the  time  when  it  descended  on  tlie  person  disabled,  an  infant 
Or,  in  of  her  words,  did  the  expressions  "descended,  stop'thl^^^n- 
remained,  or  come  unto  them,'^  refer  to  the  same  de-  lug  ofthe  •ta*' 
scending,   remaining  or  coming,  mentioned  in   the  tute. 
enacting  section^  within  five  years  after  which  the 
action  must  be  commenced,  or  to  a  subsequent  *Sde- 
scending,  remaining  or  coming'*  to  the  person  disa- 
bled.^   The  first  was  held  the  true  construction. 
For  it  is  evident  that  the  |)ersons  in  the  exception, 
are  at  least  part  of  the  same   persons  named  m  the 
bar,  for  it  is  said,  that  "if  the  same  perstms  tt  the  time 
Vot.  VII.  I 
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SouTH^s        such  action,  right  and  title  descended  &c,"  evident^ 

HEiAs  ly  alluding  to  the  same  persons  mentioned  in  the 

Thomas*        bar,  and  the  same  descending^   remaining  &c.    Hence 

HEIRS.         it  was  held  that  but  one  accruing  of  title  was  com- 

templated  in  the  bar  and  exception.     But  it  will  be 

seen  in  the  sequel,   that  the  words,  as  well  as  the 
true  interpretation  of  our  statute  are  different. 

The  next  statute  to  which  the  British  decisions 
British  rta-  apply,  is  the  21  Jac.  1,  c.  18,  and  that  limits  posi- 
Jam^  I  Ch.  tively  the  same  causes  of  action  or  right  of  entry, 
16,  of  twenty  which  our  own  doe^  to  twenty  years,  *'next  after 
years  timita-   the  title  and  cause  of  action  fint  descended  or  fall- 

onl^d"*"**  ^">  ^^^  **  "®  *^"*^  *^®^  ^^^  ^^^  twenty  years." 

The  proviso  then  is,  "that  if  any  person  or  per- 
sons, that  is,  or  shall  be  entitled  to  such  writ  or 
writs,  or  shall  have  such  right  or  title  of  entry,  be, 
or  shall  be,  at  the  time  said  right  or  title  fint  de- 
scended, accrued,  come  or  fallen^  within  the  age  of 
twenty-one  years,  feme  covert,  nan  compos  menHs^  im- 
prisoned or  beyond  the  seas,  that  tlien  such  person 
and  persons,  and  his,  and  their  heir  or  heirs,  shall 
or  may,  notwithstanding  the  said  twenty  yeara  be 
expired,  bring  his  action,  or  make  his  entry,  as  he 
might  have  done  before  this  act." 

The  British  courts  decided  that  this  proviso  only 
act^that*****   saved  persons,  who,  at  the  first  commencement  of 
%dicn  once  the  ^^^  cvLuae  of  action,  were  disabled,  and  that  the  "de- 
statute  com-   scended,  accrued,  come  or  fallen,"  in  the  proviso, 
meoced  ron-    meant  the  same  "descending,  accruing,  coming  or 
stMdSi^a      feUing"named  in  the  bar,  and  well  they  might,   for 
descent  of  the  it  is  difficult  to  give  the  act  any  other  construction. 
?»^on  »n      The  words  "to  them"  are  left  out,  and  in  order  that 
Unwed  to  ron'  ^^^  doubt  whether  the  provision  intended  the  ori- 
'  ginal  cause  of  action  named  in  tiie  bar,  or  the  time 
that  such  cause  passed  to  the  disabled  person  might 
be  removed,  the  word  "fir«t"  is  inserted,  so  as  to 
show  clearfy,  that  no  other  "accruing  or  coming" 
but  the  firsts  or  original  cause  of  action  was  intend- 
ed. 

When  Virginia,  as  a  colony  come  to  legislate  on 
ffi^f'twen-  *®  subject,  in  the  year  1705.  (See  Bod.  Laws,  147,) 
tj  years,  not  she  adopted  different  language  from  the  statute  of 
adjudicated    James,  and  continued  it  in  her  code  till  the  ^epara- 
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lion.     It  is  substantially  the  same  with  our  own  Soutb's 
statute  now  under  consideration.    How  Virginia  "***■ 
construed  it  on  this  point  before  the  revolution,  we  Tbomab* 
have  not  the  means  of  ascertaining,  and  since  then,    hkm. 
we  do  not  recollect  that  any  of  her  reported  cases  ha  ve 


settled,  or  even  touched  the  question.  oj?>n  w  ^ 

^  thisqaeftioB. 


uur  act  adopts  twenty  years  ui  tne  bar,  directing 
them  to  be  counted,  commencing  "next  after  «ucE.'^**^^^j0^^f 
title  or  cause  of  action  accrued,  and  not  afterwards."  theaovean. 
Had  the  statute  stopped  at  this  point,  it  would  have  Hinitaboo. 
included  every  pert&on,  and  we  never  should  have 
been  perplexed  with  the  present  quest  ion »    But  a 
proviso  adopting  a  different  rule  for  some  persons^ 
follows  in  these  words: 

"Provided,  nevertheless,  that  if  any  person  or  — ^viw  to 
persons  entitled  to  such  writ  or  writs,  or  to  such  *^  •***«**• 
right  or  title  of  entry  as  aforesaid,  shall  be,  or  were 
under  the  age  of  twenty-one  years,  feme  coveriy  non 
compos  menHs^  imprisoned,  or  not  within  this  Com- 
monwealth, at  the  time  such  right  or  title  aecmed  or 
aming  to  them^  every  such  person,  and  his  or  her 
heirs  shall,  and  may,  notwithstanding  the  said  twen- 
ty years  are,  or  shall  be  expired,  bring  and  maintain 
liis  action,  or  make  his  entries  within  ten  years  af- 
ter such  disabilities  removed,  or  the  death  of  the 
person  so  disabled,  and  not  afterwards." 

The  difference  between  this  act  and  the  British  Divenitjbc- 
statute  of  fines,  as  well  as  that  of  James,  is  at  once  gJU^Jl,  ,4, 
perceived.     Both  the  words  and  the  order  of  ex-  tateand2i 
pression  is  different.     The  statute  of  fines,  shows  James  i,  and 
that  the  persons  in  the  proviso,  and  those  in  the  ^eotuat**  f*^ 
bar  are  the  same,  and  the  same  accruing  of  title  is  I'm^unliSk^ 
designed  in  both.    The  identity  of  the  persons  and  theri|htof 
accruing  of  the  cause  of  action  in  the  bar,  and  the  ^n^rj  into 
proviso  in  ours,  is  not  asserted;  but  it  is  asserted  |j*°^^J^J^„^^ 
by  construction,   and   that  construction   is   nega-  infant  hdn. 
tived  by  the  words,  and  grammatical  construction 
of  the   proviso.      The    statute  of  James  is    still 
more  explicit,  and  the  accruing  of  the  action  there 
named  in  the  proviso,  is  expressly   declared  to  be     - 
the  "first."    In  ours  the  "first"  is  left  out,  and  we 
are  left  to  fix  the  accruing  of  the  cause  of  action  to 
the  person  disabled,  as  to  the  moment  from  which 
w^  must  begin  to  count  the  bar.    In  the  two  British 
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Biatutes,  the  proviso  makes  a  part  of  the  enactrng 
paragraph,  and  is  incorporated  with  it  by  relative 
words,  showing  that  one  ^^accniing  or  coming"  of 
tiie  cause  of  action  is  designed  in  both,  and  the  of- 
fice of  the  proviso,  is  intended  merely  to  show  the 
different  consequences,  which  must  flow  from  its 
accruing  to  the  person  disabled,  and  him  not  disa* 
bled,  at  the  time  of  one,  and  the  first  accruing  of 
Mie  cause  pf  action.  Instead  of  this,  the  proviso  of 
ours  is  ap  original  and  independant  rnle,  and  the  iden- 
tity of  the  '•^accruing  and  coming"  or  of  persons 
named  in  the  bar  as  well  as  the  proviso,  could  not 
have  been  found  out,  or  thought  of,  from  the  ktter 
of  the  act,  if  the  question  had  not  been  prejudiced 
by  former  adjudications  on  other  statutes  somewhat, 
but  not  precisely  similar.  The  fair  construction  of 
our  statute  is  this,  the  proviso  adopts,  with  regard 
to  disabled  persons,  its  own  and  a  diflferent  provis- 
ion, and  a  different  or  additional]  moment  of  count, 
from  that  provided  for  in  the  l>ar.  It  does  not  say 
'^if  the  same  ])erson8,"  or  *^any  of  the  persons" 
named  in  the  bar,  as  tlie  statute  of  fines  did.  But  if 
any  person  or  {persons  entitled  and  disabled,  shall 
have  such  cause  of  action,  he  or  they  shall  look  to 
their  own  situation,  and  begin  their  count  at  some 
point  for  the  commencement,  when  his  or  their  in- 
terest first  accrued,  or  his  or  their  cause  of  com^ 
plaint  first  began.  The  index  to  this  point  is  given 
to  him,  and  that  is  not  the  moment  the  cause  of  ac^ 
tion  accrued  at  first  in  the  life  and  during  the  inter- 
est of  another,  when  he  or  they  had  no  interest,  but 
it  is  the  instant  that  the  cause  of  action  came  to  hin^ 
"or  them,"  whether  that  cause  had  its  commenceT 
ment  before,  and  descended,  or  originated,  during  his 
own  interest  and  disability  united.  Here  the  impor- 
tant difference  between  this  act  and  the  statute  of 
James  is  apparent.  The  latter  expressly  puts  in  the 
^^first^'  accruing  by  putting  in  the  word  *'first,"  and 
leaves  out  the  words  ^Ho  tlum.^^  Tlic  former  admits 
the  word  "first,"  and  adds  in  another  place  "to 
them,"  in  order  to  show  that  a  different,  or  addi- 
tional point  of  time  was  in  the  eye  of  the  legisla- 
tors. For  what  noun  is  the  pronoun  "them"  used 
in  this  proviso?    Can   it  be  referred  by  any  gram- 
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maiica)  rules,  to  the  persons  under  the  general  pro-  Soutb's 
provision  named  in  the  bar,  or  is  it  substituted  ex-    ^^^^^ 
clusively  for  the  "person  or  persons"  mentioned  in  Thomas' 
the  proviso?     The  answer  to  this  question  does  not    heirs. 

lidnut  of  a  doubt.     The  latter  was  intended.     Cou-  '• — 

pie  this  to  the  omission  of  the  word  "first,"  and  we 
immediately  rest  on  the  situation  of  the  disabled 
person,  when  he  gets  the  cause  of  action,  or  titl^ 
whether  that  be  the  moment  of  the  descent  cast  up- 
on him,  or  afterwards,  during  his  disability. 

But  it  may  be  urged  that  the  case  of  Floyd's  heirs  if  tbeances- 
T9.  Johnson's  heirs,  is  inconsistent  with  this  con-  tor,  against 
struction,  and  that  a  cause  of  action  cast  upon  an  in-  ^^^™  ^^  ^^' 
fant  from  an  infant  ancestor,  is  not  different  from  l^^J^^ 
one  descended  from  an  ancestor  laboring  under  no  taken,  dies 
disability,  and  consequently,  a  succession  of  disabili-  within  age, 
ties  may  ensue.     For  if  a  title  or  cause  of  action  of  hit*beir8(of 
once  descended,  during  its  existence  to  an  infant,  all  of  them) 
loses  the  effect  of  the  bar,  on  account  of  the  infan-  ^p  whom  the 
cy  at  the  first  descent,  of  course  the  person  to  whom  ^n<f  ^^  ail 
it  descends  in  the  second  or  third  instance,  are  equal-  tbemno^-^  ^ 
ly  within  the  terms  of  the  proviso,  and  entitled  to  ing:  otherwise 
an  equal  protection.     The  force  of  this  argument  is  ^^t^JJ^as^f' 
perceived,   and   its  conclusion  is  plausibfe,  and  it  fuii  age.^"^ 
would  be  unanswerable,  if  the  statute  provided  (or 
any,  but  one  descent  or  accruing  of  action  or  titlei 
and  excused  any  but  one.     But  this  it  does  not  do. 
If  a  person  disabled,  for  instance  an   infant,  once 
holds  a  claim  or  right  of  entry,  or  cause  of  action, 
whether  that  cause  of  action  commenced  during  the 
time  of  his  ancestor  or  his  own  time,  the  saving  ap- 
plies to  him  once,  and  but  once.     If  he  has  had  oc- 
casion to  apply  the  saving  once,  it  cannot  be  ap- 
plied again  by  another,   according  to  the  words  of 
the  statute.     JHence  the  question  which  arises,  when 
an  existing  cause  of  action  descends  to  an  infant,  is, 
has  his  ancestor  had  the  use  and  benefit  of  the  sav- 
ing.    If  he  had,  then  it  is  exhausted  in  once  using. 
If  his  ancestor  had  not  the   benefit  of  the  saving, 
then  he  can  apply  and  use  it  for  once.     This  results 
from  the  last  clause  of  the  proviso,  and  does  not  rest 
on  the  words  "descend  or  coming  to  them."    The 
last  words  of  the  proviso,  say,  he  may  "bring  and 
maintain  his  action,  or  make  his  entry  within  ten 
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[now  three,]  years  next  after  surJ^  disabilities  remoV' 
ed,  or  death  of  the  person  so  disabled  and  not  afier- 
wards.  These  expressions  expressly  limit  the  saving 
to  one  disalulity,  and  exclude  plurality  and  suc- 
cession. It  terminates  the  saving  after  the  death  of 
one  disabled  person,  although  the  descent  mav  be 
cast  upon  an  infant  or  person  disabled,  and  precludes 
all  new  actions,  or  saving  power  ^^afterwanb.'*^  The 
apparent  inconsistency  l^tween  the  two  cases  of  a 
cause  of  action  descending  from  one  adult  to  an  iu- 
fant,  and  from  an  infant  to  an  infant,  is  not  produc- 
ed by  any  words  of  the  proviso,  and  is  provided 
against  in  another  clause  and  member  of  the  provi- 
so. It  was  foreseen  by  the  makers  of  the  law,  and 
settled  by  them  in  the  concluding  words  of  the 
proviso. 

We  have  been  thus  particular  in  vindicating  the 
previous  decif^ions  of  the  court,  because  we  are 
aware  of  thecnultitude  of  decisions  which  may  be 
quoted  from  the  British  books,  and  some  of  Amer- 
ican character,  on  statutes  similar,  but  not  the  same, 
and  in  which  asliglit  change  in  words  make  an  im^ 
portant  difference  in  the  sense.  These  are  so  num* 
erous  that  we  have  supposed  it  would  be  an  osten- 
tatious parade  of  authority  to  cite  them  all,  and  too 
great  and  unnecessary  labor  to  review  them.  They 
arc  all  opposed  by  one  authority  too  strong  for  a 
greater  host,  and  that  is,  the  act  of  the  legislature 
itself,  which,  when  passed  on  a  subject  within  the 
legitimate  powers  of  the  legislature,  always  Iia» 
had,  and  we  trust  will  still  have,  more  weight  with 
this  court,  than  all  the  adjudged  cases  from  Bractoii 
to  3  Monroe. 

But  all  judicial  authority  is  not  against  us,  for  the 
Supreme  court  of  South  Carolina,  in  adjudicating 
on  their  statute,  which  is  like  ours,  has  given  a  simi- 
lar decision,  2  Stark.  Evi.  901,  in  note.  We  there- 
fore subscribe  still  to  the  doctrine  of  the  former- 
cases  on  this  point,  not  admitting  that  the  British 
decisions,  if  their  statute  was  even  more  similar  to 
ours  than  what  it  is,  would  be  conclusive  and  ab* 
solutely  binding  on  this  court.  For  in  other  cases 
we  have  had  to  depart  widely  from  them,  to  give 
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effect  to  statutes,  which  they,   by  construction,  had  South's 
virtually  repealed.     Witness    the   act  to   prevent    "*^»^* 
frauds  and  perjuries,  and  this  same  statute  of  limita-  Thovas' 
tions  on  other  points,  baring   contracts  after  a  spe-    heirs. 

cified  period.     Then  the  British  authorities  were 

rejected  in  mass,  and  the  plain  unsophisticated  sense 
ot  the  statute  was  allowed  to  operate.  It  is  true, 
that  in  all  personal  actions,  we  have  adopted  the 
British  construction  on  their  statute  uniforndy,  be^ 
ca\]&ethe  saving  or  proviso  in  these  cases,  is  express- 
ed differently  from  the  section  or  proviso  now  Un- 
der consideration,  and  this  is  what  the  court  has  set- 
tled and  admitted  in  the  case  of  Beaucharop  vs. 
Mudd,  2  Bibb,  538,  and  with  that  agrees  ail  decisions 
in  personal' actions.  It  may  still  be  said  that  the 
tram  of  the  decisions  now  re-considered,  contain  a 
doctrine  not  expedient  or  politic,  and  that  to  allow 
the  helpless  inlont,  on  whom  a  disputed  title  of  land 
is  cast  by  descent,  a  day  after  he  comes  of  full  age^ 
to  recover  it,  is  what  the  good  of  the  community  for- 
bids. If  this  be  granted,  we  answer  that  questions 
of  policy  and  expediency  belong  to  another  depart- 
ment of  government.  It  is  ours  to  declare  what  the 
law  is-~tneirs  to  mould  it  in  conformity  to  the  pol- 
icy of  the  State,  and  with  that  department  we  leave 
this  duty. 

But  if  we  are  mistaken  in  the  true  meaning  of  Precedents  in 
the  statute,  audit  be  conceded;  that  the  train  of  de-  this  court 
cisions  in  question,  several  of  which  have  not  been  J^reShfthan 
reported,  were  based  in  error,  still  we  repeat  the  the  BriUsh 
danger  of  correcting  it.     The  consequences  may  be  decisions. 
more  fatal,  than  a  total  disregard  of  British  author- 
ities for  centuries.     If  it  be  said  that  these  authori- 
ties, as  well  as  those  of  the  American  courts  are  far 
the  most  numerous,  and  cover  up  a  space  of  time 
exceeding  two  hundred  years,  still    we  are  well 
aware,  that  one  decision  oi  this  court,  persevered  in, 
as  these  have  been,  for  thirteen  years,  is  more  re- 
garded in  this  State,  soon  ripens  itself  into  a  rule 
of  property,  and  enters  more  deeply  into  the  inter- 
.est  of  society,  than  all  the  British  authorities  for  a 
hundred  senerations  that  are  passed  away;  and  re- 
versing tnem  and  retracing  our  steps  for  a  few 
yoarsback,  may  not  pnly  be  away  of  removing  * 
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South'^        land-marks,  as  a  sage  of  the  law  has  expressed  lij 
HEiM  jjyj  ^  removing  from  land  the  owners  themselves. 

The  judgment  of  the  court,   (the  Chief  Justice 
dissenting,)  is  therefore  affirmed  with  costs. 


vs. 

Thomas^ 
HCias. 


DissBtU  of  CIdef  Justice  Bibb. 

The  court  did  decide  in  the  cases  of 
Cases  of  Machir  vs.  May  &c.  in  1816, 4  Bibb,  43,  and  Sent- 
Maf&c  arJa  "^X  ^s.  Overton  ,  4  Bibb,  446,  in  1816;  that  al- 
Soatuey  vs.  though  the  statute  of  limitation  commenced  run- 
Overton,  ning  against  the  ancestor,  by  reason  of  an  adverse 
the casan^a*  possession  against  him  when  under  no  disability, 
desoent  /a  y^t  it  ceased  running  upon  the  subsequent  death  of 
right  of  entry  the  ancestor,  and  descent  to  heirs  under  age,  and 
heirs  ^s?'  s  ^^^^  ^^^  '^®*'^®  *^*^  ^®"  years  after  disability  removed 
iheTiinning     to  make  entry  and  bring  their  action. 

totes  diwut-       J  concur  in  the  opinion   long  ago  expressed  and 
ed  from.         often  approved,  that  ^Hhe  altering  settled  rules  con- 
.  cerning  property,  is  the  jpfiost  dangerous  way  of  re- 

^ihe'aH^Tinl  moving  land  marks."  Such  was  the  sentiment  of 
settled  rules  Chief  Justice  Parker,  delivered  in  1717,  in  Good- 
concerning  right  vs.  Wright,  1  Pr.  Wms.  399.  In  1724,  Lord 
tbe  molt  dan-  Chancellor  Macclesfield,  in  the  case  of  Wagstaff  vs. 
gerouswayof  Wagstaff,  2  Pr.  Wms.  258,  declared  his  opinion 
removing        was  ''never  to  shake  any  settled  resolution  touching 

c^ncw^red  in'  V^^V^^^Y  ^^  ^h®  ^^^^^  '^  '^"^l?  i'  being  for  the  com- 
'  mon  good,  that  these  should  be  certain  and  known, 
however  ill  grounded  the  first  resolution  might  be." 
But  contrasting  the  two  decisions  of  Machir  vs. 
May,  and  Sentney  vs.  Overton,  with  the  other  ad- 
judications upon  the  statutes  of  limitation,  they 
may  be  compared  to  two  trunks  from  one  root, 
blasted  by  the  lightnings,  and  standing  amidst  a  for- 
est of  evergreens. 

Our  statutes  of  limitation  were  taken  from  the 
Piinciples       statutes  of  Virginia,  and  they  were  taken  from   the 
the  StatSter  Statutes  of  England,  particularly  from  the  statute  of 
of  lifflitatioD.  21  James,  I,  ch.  16.     This  statute  and  others  prior 
and  subsequeut  thereto  in   England,  as  well  as  the 
statutes  in  the  States  taken  from  the  statutes  of  Eng- 
land, have  called  forth   very  mc^ny  adjudications. 
^  And  whether  tlie  limitation  be  to  actions  real,  per- 
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ftonal  or  mixed,  whether  for  limiting  writs  of  forme-  South's 
don,  writs  of  entry,  actions  of  trespass,   detinue,    ""^* 
trover,  account,  or  upon. the  case,  or  entries  for  Thomas' 
avoiding  fines  and  recoveries,  yet  the  savings  in  fav-    heirs. 

or  of  persons  laboring  under  any  of  the  disabilities ■ 

mentioned  in  the  statutes,  are  so  similar  in.  all,  that 
the  exposition  of  the  proviso  in  any  one,  furnishes 
khe  rule  for  a  similar  proviso  in  anv  other  statute' 
or  section.  The  objects  of  all  th^  statutes  of  limita- 
tion are  the  same,  to  protect  a^inst  stale  and  an- 
cient claims,  whether  well  or  ill  founded  in  their 
origin,  but  which  may  have  been  discharged  or  re^ 
leased,  to  secure  against  the  machinations  of  dis- 
honesty, when  attempted  under  the  advantages  at- 
tendant upon  lapse  of  time,  loss  of  papers  and  death 
of  witnesses,  to  quiet  possessions,  and  extinguish 
dormant  claims,  and  to  consult  the  repose  of  socie- 
ty. There  is  so  much  wisdom  in  the  enaction  of 
these  statutes,  and  so  much  public  tranquility  residt- 
ing  from  them,  that  the  wisest  and  ablest  legislators, 
judges  and  chancellors  have  endeavored  to  render 
effectual  the  policy  of  those  statues,  by  enforcing 
the  bar  against  legal  and  equitable  actions. 

In  the  construction  of  these  statutes,  it  is  an  es- 
tablished  rule,  that  when  a  statute   begins  to  run  ^ -g  ^^  ^^^^^^ 
against  a  title  or  claim,  it  continues  to  run  until  it  lished  mleia 
works  a  complete  bar,  without  interruption  from  *!»«  constnic- 
the  death  of  ttie  claimant,  and  notwithstanding  any  BriUsh  Sta- 
subsequent  disability.     Stowell  vs.  Zouch,  Plowd.  tutesof  limi- 
com.  35S;  Peck  vs.  The  trustees  of  Randall,  1  John,  tation,  that 
Reports,  165;  Moore's  heirs  vs.  White,  6  John.  ch.  SmThaYbt^ 
rep.  372;  Damerest  vs.  Wynkoop,  3  John.  ch.  rep;  guutoruii,it 
i31;Beauchamp  vs.  Mudd,   2  Bibb,  538;  Floyd's  oootinues  to 
heirs  vs;  Johnson,  2  Litt.  rep.  114;  Walden  vs.  ^he  ronnotwith- 
heirs  of  Gratz,  1  Wheat.  296.    To  these  might  be  J^b^^qu^^^^ 
added  many  others,  which  are  referred  to  however,  disability. 
by  chancellor  Kent  in  Wynkoop  vs  Damerest. 

The  case  of  Stowell  vs.   Zouch  was  decided,  11  ^*"®**^**^^" 
Elizabeth.     The  arguments  began  in  the  common  ^"▼••^"^  • 
bench,  in  the  sixth  year  of  Elizabeth ,  and  the  mat- 
ter  was  thence  adjourned  into  the  exchequer  cham- 
ber, before  the  chief  Baron,  and  all  the  justices  of 
England.     It  was  there  argued  fully  and  profound- 

Vol.  Vn.  K 
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ly  by  Ihc  bar,  and  most  leamet'ly  and  ably  discuss- 
ed by  the  judges.  It  was  illuminated  by  ail  the  gen- 
ius and  learning  of  Westminster  Hall.  Illustrations 
were  drawn  from  the  principles  of  the  common  law, 
other  statutes,  precedents,  reason  and  policy,  and 
finally  decided  by  a  great  majority  of  the  judges. 

The  case  was,  Zouch  disseized  Stowell,  and  levied 
a  fine  with  proclamations.  At  the  time  of  the  fine, 
Stowell  was  under  no  disability;  three  years  after 
the  fine,  Stowell  died  without  entry  or  claim  to 
avoid  the  fine;  his  right  descended  to  his  grandson, 
then  only  six  years  old.  The  infisint  made  no  claiai 
to  avoid  the  fine  during  his  minority,  but  entered 
within  one  year  after  he  came  of  age,  and  brought 
his  writ  of  entry  upon  a  disseizin  against  Zouch, 
who  pleaded  the  fine  with  proclamations;  Stowell 
replied  the  disseizen  of  his  grandfather,  his  subse- 
quent death  within  three  years  after  the  fine,  that  at 
the  time  of  the  descent  to  him  as  heir^  he  was  of  the 
age  of  six  years  only,  and  his  entry  within  one  year 
after  his  ftill  age.  To  this  replication  Zouch  demurred 
and  Stowell  joined  in  demurrer.  The  question  was 
whether  the  death  of  Stowell,  the  grandfather,  be- 
fore the  end  of  the  five  years  given  to  avoid  the 
fine,  and  the  descent  to  the  infent  heir,  gave  him 
time  after  his  full  age  to  avoid  the  fine,  according  to 
the  saving  in  the  statute  of  limitations  of  4  Henry, 
VII,  ch.  24.  The enactin  ff clause,  after  prescribing  the 
proclamations  to  be  made,  declares: — 

Sec  3.  ^'And  the  said  proclamations  so  made 
and  had,  the  fine  to  be  a  final  end,  and  conclude  as 
well  privies  and  strangers  to  the  same,  excejit  wo- 
men covert,  (other  tlian  being  parties  to  the  said 
fine,)  and  every  person  then  l>eing  within  age  of 
21  years,  in  prison,  or  out  of  this  realm,  or  not  of 
whole  mind,  at  the  time  of  the  said  fine  levied,  not 
parties  to  such  fine." 

Sec.  4.  "And  saving  to  every  person  or  persons, 
and  to  their  heirs,  other  than  parties  in  said  fine, 
such  right,  claim  and  interest  as  they  have  to,  or  in 
the  said  lands,  tenements,  or  other  hereditaments,  at 
the  time  of  such  fine  engrossed,  so  that  they  pursue 
their  title,  claim  or  interest  by  way  of  action,  or 
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lawful  entry  within  five  years  next  after  the  said  SotrrR^» 
proclamations  had  and  made."  heirs 

Sec.  6.  "And  also,  saving  to  all  such  persons  Thomas' 
sttch  action,  right,  title,  claim  and  interest  m,  and  to  '""^*' 
said  lands,  tenements,  or  other  hereditaments,  as 
shall  first  grow,  remain,  or  descend,  or  come  to 
them,  after  the  said  fine  engrossed,  and  proclama- 
tion made,  by  forte  of  any  gift  in  the  tail,  or  by 
virtue  of  any  other  c-ause  or  matter,  had  and  made 
l^fore  the  said  fine  levied,  so  that  they  take  their 
action,  or  pursue  their  said  right  and  title  according 
to  law,  within  five  years  next  after  such  action, 
right,  claim ^  title  or  interest  to  them  accrued,  de« 
scended,  fallen  or  come." 

Sec.  7.  ^^And  if  the  same  persons,  at  the  time  of 
such  action,  right  or  title,  accrued,  descended,  re- 
mained or  come  unto  them,  be  covert  de  baron^  or 
within  age,  in  prison,  or  out  of  this  land,  or  not  of 
whole  mmd,  then  it  is  ordained  by  the  said  author- 
ity, that  their  action,  right  or  title,  to  be  reserved 
and  saved  to  them,  and  to  their  heirs,  unto  the  time 
they  come  and  be  at  their  full  age  of  twenty-^pne 
years,  out  of  prison,  within  this  land,  uncovert,  and 
of  whole  mind;  so  that  they,  or  their  heirs,  take 
their  said  actions,  or  their  lawful  entry,  according 
to  their  right  and  title,  within  five  years  next  aft^r 
that  they  come,  and  be  at  their  full  age  Ilc." 

Sec.  8.  "And  also,  it  is  ordained  by  the  authori* 
ty  aforesaid,  that  all  such  persons  as  be  covert  de  ba-^ 
roUy  pot  party  to  the  fine,  and  every  person  being 
within  age  of  21  years,  in  prison,  or  out  of  this 
laud,  or  not  of  whole  mind  at  the  time  of  the  said 
fines  levied  and  engrossed,  and  by  this  said  act  be- 
fore excepted,  havmg  any  right  or  title,  or  cause  of 
action,  to  any  of  the  said  lands,  and  other  heredita- 
ments, that  they  or  their  heirs,  inheritable  to  the 
same,  take  their  said  actions,  or  lawful  entry  accor- 
ding to  their  right  and  title,  within  five  years  next 
after  they  cpme  and  lie  of  ase  of  21  years,  out  of 
prison,  uncovert,  within  this  )and,  and  of  whole 
mind,  and  the  same  actions  sue,  or  their  lawCulanr 
try  taJke  and  pursue  according  to  law." 
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Sec.  9.  ''And  if  they  do  not  take  their  actions 
and  entries  as  is  aforesaid,  that  they,  and  every  of 
them,  and  their  heirs,  and  the  heirs  of  every  of 
them,  be  concluded  bv  t]ie  said   fines  forever,   in 

like  form,  as  they  be  that  be  privies  or,  parties  to 

the  said  fines." 

I  have  co])ied  this  statute  from  Vincr,  title  Fines, 
(vol.  XIII,  p.  260,)  that  the  points  argqed  and  re- 
solved, as  reported  by  Plowden,  may  be  more  easi- 
ly understood  than  by  the  extracts  given  in  the  re- 
port. 

For  Stowell,  the  demandant,  it  was  argued: 

I.  That  he  was  not  within   the  body  of  the  act. 
Argument  on  that  he  was  out  of  the  letter  of  the  enacted  limita- 
Stowei?  that  *'^"'  ^^^  within  theexception  of  the  body  of  the  act, 
he  was  with-   ^  Well  as  Within  the  saving;  that  he  was  an  infant  at 
in  the  exccp-  the  time  of  the  fine,  and  so  excepted  out  of  the  limit- 
**®"-              ing]>art,  (of  the  third  section,)  and  a  stranger  to 
ist  Ground,    the  fine.     They  took  a  distinction  between  tqe  ex- 
ception contained  in  the  limiting  clause,  and  a  sav- 
ing.    That  all  infants  who  had  right  at  the  time  of 
the  fine,  as  well  as  all  infants  who  had  not  right, 
were  excepted  out  of  the  third  section;  but  that  the 
3  and  9  sections  were  made  io  prescribe  the  time  for 
such. 

II.  That  Stowell,  not  being  comprised  in  the  bo- 
dy of  the  limiting  part  of  thp  third  section,  was 
clearly  within  the  time  prescribed  and  enacted  by 
the  eighth  section,  having  been  but  three  years  and 
a  few  months  old,  when  the  fine  was  levied,  only 
six  years  eld  when  the  right  and  title  first  accrued  to 
him,  and  having  brought  his  action  in  less  than  five 
years  after  he  attained  full  age. 

in.  That  if  Stowell  was  comprised  within  the  let- 
ter of  the  act,  yet  he  was  not  within  the  sense  and 
meaning  of  the  enaction,  but  was  aided  by  the  first 
saving  contained  in  the  fourth  section.  That  he 
was  not  party  nor  privy,  to  the  fine;  himself  and 
grandfiither  were  strangers;  the  act  intended  by  thet 
saving's  to  preserve  the  righte  of  strangers,  by  giv- 
ing time  to  make  claim  against  the  fine;  that  as  the 
grandfather  died  within  three  years  after  the  fine. 


%ad  Ground. 


3rd  Ground. 
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«nd  the  right  descended  to  the  infimt  heir,  the  de-  Sowth's 


H£IRS 
V8' 


mandant,  the  law  could  not  intend  to  require  him 
to  make  claim,  or  impute  laches  to  him  until  full  Thomas* 
age,  and  so  he  had  come  within  due  time,  according  heiro. 
to  the  sense  of  the  statute;  that  he  cannot  be  prejudic- 
ed  by  the  death  of  his  ancestor  within  the  time  allow- 
ed to  make  claim;  that  it  was  not  the  intention  of 
the  act  to  drive  infants  to  make  claim,  or  to  impute 
laches  to  them. 

IV.  They  relied  also  upon  the  words  of  the  se-  4th  Ground/ 
cond  saving,  (in  the  6th  section,)  and  that  Stowell 
was  within  it,  beins  an  infant  when  the  right  first 
accrued  to  him,  ana  having  brought  his  action  with* 
in  the  time  prescribed  to  infants  according  to  that 
clause,  for  the  ri^ht  had  first  descended  to  the  de- 
mandant, and  had  descended  to  no  other  person  af- 
ter the  proclamations  made. 

y.  They  argued  that  the  expressions  in  the  8th  sih  Ground. 
section,  ''having  any  right  or  title,   or  cause  of  ac- 
tion," did  not  allude  to  having  such  tille  at  the  time 
of  the  fine,  but  to  the  time  of  making  entry,  or  suit 
taken  within  five  years  after  disability  removed. 

Lastly:  They  contended  upon  the  equity  of  the  6th.  Equity  of 

savings,  that  he  was  not  barred.  ^^f  statute 

°  relied  on 

But  it  was  resolved  by  the  court,  that  the  object  a^i^st  the 
of  the  statute  was  peace   and  public    tranquility,  ^*"^' 
vrhich  is  greatly  to  be  preferred,  and  to  have  great-  Resolutions 
er  consideration  in  the  exposition  of  the  statute,  of  the  Court. 
than  the  injury  which  particular  persons,  as  infants,  poH^"o?th* 
feme  coverts  and  otliers,  may  suffer  by  it.  limitation. 

II.  That  the  infants  and  others  contained  in   the  ^^  Resolution 
exception,  are  such  as  have  right  at  the  time  of  the 
fine  levied  and  no  others. 

'  III.  That  the  saving  in  favor  of  heirs  (in  the  4th  3dRe8olutioft 
section,)  extended  to  h^irs  gen^erally,   whether  aver 
or  under  age  of  twenty-one,  so  as  they  pursued  their 
right  within  the  five  years  next  after  porclamations 
made. 

IV.    That  the  five  years    commenced  running  4th.  Resolu- 
lipon  the  death  of  the  ancestor  oj  full  age,  and  tion,  that  th« 
cannot  admit  of  any  intermission;  but  shall  be  ac-  ^"^®  °*  ^^® 
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SouTH's        counted  continually  from  the   first  day  of  thcin. 

HEIRS  That  if  an  infant  should  have  five  years  de  not?o,  af- 

Thomas'        ter  his  full  age,  the  matter  might  possibly  be  delay- 

HEiKS.  ed  many  hundred  years,  by  death  of  one   heir,  and 

: the  descent  to  another  underage,  and  so  on;  that  the 

limitation  did  ^jght  would  come  to  Ik;   tried  when   it  was   out  of 
not  stop  run-   .,®  -  ,.    .  i        *   •  i 

ningby  the     "*^  memory  of  any  man  hving,   and  yet  m  such  a 

descent  cast  dark  case,  tlie  jury  would  be  under  the  necessity  of 
on  the  infant  giving  a  verdict;  and  such  darkness  and  ignorance 
of  the  matters,  would  be  the  means  of  introducing 
perjury  of  witnesses  and  other  mischiefs,  which  the 
legislature  intended  to  prevent  by  removing  the 
causes,  by  limiting  a  certain  time  for  the  first  right 
which  they  did  not  intend  sliould  be  exceeded,  al- 
though some  particular  persons  might  suffer  by  it, 

V.  Tiiat  where  an  act  limits  a  time,  for  the  pub- 
6th.  That  the  lie  rcpose  of  (he  realm,  and  in  order  to  avoid  uni- 
timeaUowed  yersal  trouble,  such  tinje  ought  not,  either  by  expo- 
utes  of  itiiii-  sition  or  ecjuity,  to  be  favored  and  enlarged  for  an 
tation cannot  infant,  or  any  other,  beyond  tlie  strict  extent  of  the 
be  enlarged  words;  for  the  public  repose  is  more  to  be  regarded 
alte  construe'  ^'^*"  ^'^®  private  con  vetiience  of  any  particular  i)erson ; 
lion.              whether  lie  be  an  infant,  or  of  unsound  mind,  or  in 

other  degree. 

VI.  That  if  a  person  having  present  right  is  un-r 
6tb.  Statute  der  disabilities,  and  all  are  removed,  the  five  years 
having  once  appointed  shall  commence,  and  if  the  person  falls 
reraiTng.lhaJl  w*^'**"  ^  month  after,  into  any  of  the  defects  or  im- 
never  cease  pediments  mentioned  in  the  statute,  and  so  contin- 
ti»  run  tin  the  ues  all  the  five  years,  or  at  the  end  of  the  first 
plete!^^'"      month  of  the  five  veais  dies,   his  heir  within   age, 

the  five  vears  before  commenced,  shall  proceed, 
Th  d*  br  ^"^^  "^"  claim  within  the  five  years,  shall  bind  the 
tj  with^the  P^^y  ^^^  *^is  heirs,  as  well  as  if  he  had  been  void 
proviso  of  the  of  defects,  or  impediments  during  the  whole  five 
Statutes  of  years, 
limitation, 

must  exist  And  SO  judgment  was  given,  that  the  demaiklaiit 

orcauseofac-      The  great  and  leading  principle  in  this  case  is, 

n*nd  no*sutM«-  ^^^^  ^^^  disability  within  the  proviso  must  exist 

qucntdisabil-  when  the  right  of  entry,  or  cause  of  action,  accrues, 

ty  can  pre-     and  tKat  a  subsequent  disability  is  of  no  acconm  to 
vent  the  bar.  :.  ^  i      i 

prevent  the  bar. 
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I  have  been  thus  particular  in  noticing  the  points  South's 
argued  anil  resolved,  because  the  elaborate   investi-   "^'^^ 
gation  which  they  received  (for  as   Plowden  tells  Thomas' 
us,  each  of  the  judges  had  a  whole  day  for  his  argu-    heirs 

ment,  in  the  Exchequer  Chnmlx^r,)  and  the  profound  ■  

learning  and  reasoning  of  the  judoes  have  so  estab- 
lished tlie  principle  and  incidental  resolves,  as  that, 
froui  that  time,  they  have  been  aj)proved  and  follow- 
ed in  the  exposition  of  the  livings  of  all  the  statutes 
of  limitation,  as  well  in  England  as  in   the  United 
States.     To  cite  all  the  cases  in   which  the  case  oi  y^yj^^^^^g^ 
Stowell  vs.  Zouch  has  been  followed  would  be  te-  Damerest,  by 
dious;  Chancellor  Kent  has  referred  to  very  many  Chancellor 
in  the  case  of  Wynkoop  vs.  Daiiierest.  ^^^' 

When,  therefore,  in  1812,  the  judges  declared  in  Beauchamp 
the  case  of  Beauchamp  vs.  Mudd,    {2  Bibb,  538,)  vs.  Mudd 
in  apulying  the  statute  of  limitations,  ''it  is  an  estab-  ^^^^  b*^® 
lisbed  rule,  that  when  the  statute  begins  to  run,  it  gins  to  nm, 
continues  to  run   without    intcrruptiun   from    the  it  continues 
death  of  the  clainvint,"  they  spoke,  like  Paul   unto  t^rrHjJn" 
Festus,  the  language  of  soberness  and  truth.     It  was  from^he 
ihe  established  doctrine,  as   well  in  relation  to  the  ,dcath  of  the 
realty,  as  to  the  personahy.  claimant. 

in  Machir  vs.  May  &c.  (4  Bibb,  43,)  the  doctKne 
is  again  recognized  as  well  established  in  England, 

upon  the  construction  of  the  British  statute.  ^ 

^  Comparison 

But  it  is  supposed  that  there  is  a  differenc^e  in  sub-  of  the  statute 
stance  between  the  import  of  the  British  statute  and  and*^Ken°^ 

our  own.  lucky. 

The  British  statute,  (21  Jac.  1  c.  16,)  enacts  "that 
all  writs  of  forinedon  in  descender,  formedon  in  re-  statute  of  21 
verter,  and  formedon  in  remainder,  hereafter   to  be  James  I,  ch. 
sued  or  brought,  for  any  manors^  lands,  tenements,  ^^- 
or  hereditaments,  whereunto  any  jierson  or  persons, 
now  hath,  or  have  any   title,  or  cause  to  have,   or        • 
pursue  any  such  writ,  shall  be  sued  or  taken  within 
twenty  years,  next  after  the  end  of  this  present  ses- 
sion of  parliament;  and  after  the  said  twenty  years 
expired,  no  person  or  persons,  or  any  of  their  heirs, 
shall  have,  or  maiiitain  any  such  writ,  of,  or  for  any 
of  the  said  manors,  lands,  tenements  or  iieredita- 
ments;  (2)  and  tliat  all  writs  of  formedon  in  de^ 
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Bouth'0  scencier,  formendon  in  remainder,  formendon  in  re- 
"^Vs*  verter,  of  any  manors,  lands,  tenements  or  other  here- 

Thomas'  ditkments  whatsoever,  at  any  time  hereafter  to  be 
HJBiRs.  sued  or  brought  by  occasion  or  nieans  of  any  title 

— "— — ^  or  cause  hereafter  happening,  shall  be  sued  or  taken, 
within  twenty  years  next  after  the  title  and  cause  of 
action  first  descended  or  fallen,  and  at  no  time  after 
the  said  twenty  years;  (3)  and  that  no  person  or 
{lersons,  that  now  hath  any  right,  or  title  of  entry 
into  any  manors,  lands,  tenements,  or  hereditaments 
now  held  from  him  or  them,  shall  thereinto  enter, 
but  within  twenty  years  next  after  the  end  of  this 
present  session  of  parliament,  or  within  twenty 
years  next  after  any  other  title  of  entry  accrueii; 
(4)  and  that  no  person  or  persons,  shall  at  any  time 
hereafter,  make  any  entry  mto  any  lands,  tenements, 
or  hereditaments,  but  within  twenty  years  next  af- 
ter his,  or  their  right  or  title,  which  shall  hereafter 
first  descend  or  accrue  to  the  same,  and  in  default 
tliereof,  such  persons  so  not  entering,  and  their  heirs, 
shall  be  utterly  excluded  and  disabled  from  such  en- 
try after  to  be  made,  any  former  law  or  statute  to 
the  contrary  notwithstanding." 

"11.  Provided,  nevertheless,  that  if  any  person  oi* 
The  proviso,  persons  that  is,  or  shall  be,  entitled  to  such  writ  or 
writs,  or  shall  have  such  right  or  title  of  entry,  be, 
or  shall  be,  at  the  time  of  the  said  right  or  title 
first  descended,  accrued,  come  or  fallen,  within  the 
age  of  one  and  twenty  years,  feme  covert,  non  cot»- 
po8  mentis^  imprisoned,  or  beyond  the  seas,  that  then 
such  person  or  persons,  and  his  and  their  heir  and 
heirs,  shall,  or  may,  notwithstanding  the  said  twen- 
ty years  be  expired,  bring  his  action,  or  make  his 
entry  as  he  might  have  done  before  this  act;  so  as 
such  person  and  persons,  or  his  or  their  heir  and 
heirs,,  shall  within  ten  years,  next  after  his  and  their 
•  full  age,  discoverture,  coming  of  sound  mind,  en- 
largement out  of  pribon,  or  coming  into  this  realmr, 
or  death,  take  benefit  of,  and  sue  forth  the  same, 
and  at  no  time  after  the  said  ten  years." 

Our  statutes  enacts,  that  "all  writs  of  formedon 
Stfttato  of  in  descender,  remainder,  or  reversion  of  any  lands, 
Keutc^cky  of  tenements  or  hereditaments  whatsoetUr,  hereafter. 

1796. 
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16  be  brought  upon  any  title  heretofore  accrued,  or  Youth's 
which  may  hereafter  mil  or  accrue,  shall  be  sued    ^"^® 
out  within  twenty  years,  next  after  such  title,  or  Thomas' 
cause  of  action  accrued,  and  uot  afterwards;  (2)    heirs. 

and  that  do  person  or  persons,  who  now  hath,,  or 

have,  or  mav  hereafter  have  any  right  or  title  of  en* 
try  into  any  lands,  tenements  or  hereditainents,  shall 
make  any  entry,  but  within  twenty  years,  ne%i  af- 
ter 8iu:h  right  or  title  accrued,  and  such  person 
shall  be  barred  from  any^ntry  afterwards." 

"Provid^ed,  nevertheless,  That  if  any   {)er«on  or  Proviso  in  the 
persons,  entitled  to  such  writ  #r  wk'its,   or  to  such  |J»^«te  of 
right  or  title  of  entry  as  aforesaid,  shall  be,  or  w«i«    ^^  ^^  ^' 
under  the  age  of  twenty  years,  feme  eovett,  n^trcemi- 
pos  mentis,  imprisoned,  or  not  wkhin  Uiis  Common- 
wealth at  the  time  such  right  or  title  accrued  or 
coming  to  them,  every  such  person,  and  hifei  or  her 
heirs,  shall  or  may,  notwithstanding  the  said  twenty 
years  are,  or  shall  be  expired,  brmfl  aud  n^aintt^in 
bia  action,  or  make  hi«  entries  withUi  \^  year^^ 
next  aiWr  such  disabilities  remo.ved,  or  death  of  tb^        , 
person  so  disabled,  and  not  aiS^uiviu'iis, '^ 

It  is  said  that  the  saving  of  the  statttta  of  James^  SiatMient  of 
applies  so  as  to  save  only  the  right  or  title  of  entry,  J?'*^^*?*^^ 
of  those  who  were,  or  shall  be  infants  tc.  at  the  tweenthe 
time  when  the  said  right  or  title  ,^rs(^descended,  ao  British  and 
crued,  come  or  frilen.    But  that  our  statute,  by  its  pntucky 
saving,  applies  to  those  wlio  were,  or  shall  be  in-  ^****"*®'* 
fimts  Ac.  at  tiie  time  when  the  said  rights,  or  title 
accrued,  or  coming  to  them*    And  it  is  also,  farther 
said,  (in  the  case  of  May  vs.  Machir,)'that  ^^the  sav- 
ing in  our  statute,  evidently  relates  to  the  time 
when  the  right  accrues,  or  comes  to  those  labour- 
ing under  the  disabilities  tlierein  mentioned,  not  to 
the  time  when  the  right  first  accrued  to  those  un>- 
der  whom  they  derive  their  right;  and  to  extend  it 
to  the  latter  only,  would,  therMore,  be  a  plain  and 
direct  violation  of  the  express  words  of  the  stat- 
utes." 

To  this  exposition  of  the  statute,  my  mind  cannot  Apparent  of- 
assept«     It  would  lead  to  Uiis  consequence,  that  if  ^^^^  ^^  ^® 
one  having  title  in  fee  simple^  should  be  quiescent  for  ^^hir  &c. 
nineteen  yeir s,  without  entry  or  suit,  against  one  ys.  May  ko. 
Vol.  m  L    • 
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Soota's        who  had  taken  adverse  possession,  and  should  then 
HBiRB  ^jjg^  jijg  |jgi|.  Qf  non-age,  the  heir  would  take  his 

Thomas'       right,  in  fee  with  a  title  and  right  of  entry,  not  barr- 
BSIR8.         ed,  the  statute  would  cease  running,  and  the  heir 
■■  being  within  the  saving,  would  have  ten  years  after 

in  adding  di«-  jijg  disability  removed,  which  disability  might  be 
diMWHuT*"  19  years;  but  dying  before  the  ten  years  were  ex- 
pired, viz:  after  twenty-eight  years,  from  the  de- 
scent to  him,  and  forty-seven  years  after  adverse 
possession  against  his  ancestor,  the  heir  would  trans- 
mit the  right  to  the  estate,  with  a  right  of  entry  not 
tolled  to  his  lieir  under  disability,  who  might  again 
die,  transmitting  the  estate  with  a  right  of  entry  not 
barred,  and  so  on,  until  all  the  inconveniences  and- 
mischiefs  miffht  arise  ,  suggested  in  Stowell's  case, 
and  as  was  said  by  the  chancellor  in  another  case, 
^^a  right  might  travel  through  minorities  for  two 
centuries." 

This  consequence  is,  howevef ,.  avoided  by  the 
Floyd's  heirt  case  of  Floyd's  heirs  vs.  Johnson,  2  Litt.  114,  in  a 
« Littel?^i4   ^^cision,  upon  the  statute  of  limitations,  which   I 
eomparad       think  is  correct;  but  which,  without  professing  to 
with  Maehir  overrule  the  cases  of  May  vs.  Machir,  and  Sentoey 
VI.  Maj  ko.    yg  Overton,  does  to  my  mind,  overturn  the  con- 
struction given  in  those  cases.    Mrs.   Floyd  was  a 
ftmt  caveriy  when  her  cause  of  action  accrued,  and 
died  a  /ems  coverij  so  the  limitation  never  began  to 
to  run  against  her,  the  right  descended  to  her  heirs 
all  under  disabilities,  ancfthey  sued  in  less  than  ten 
years  after  their  disability  removed,  but  more  than 
ten  years  aflier  Mrs.  Floyd's  death.     But  they  were 
barred,  because  the  ten  years  had  expired  after  the 
death  of  the  ancestor  before  suit.     In  May's  heirs 
TB.  Machir,  the  twenty  years  had  expired  before 
suit,  the  adverse  possession  was  taken  asainst  the  an- 
cestor, before  his  death,  he  was  killed  in   March, 
,       1790,  the  suit  was  commenced  in  May,  1813,  up^ 
wards  of  twenty-three  years  after  the  death  of  the 
ancestor.     The  heirs  were  not  confined  to  the  ten 

i rears  after  the  death  of  their  ancestor;  but  were  al- 
owed  ten  years  after  their  disability  removed,  to 
make  their  entry  into  the  land,  and  to  bring  their 
ejectment.  The  statute  ceased  to  run  against  May's 
heirs,  because,  said  the  court,  the  saving  in  our  stat? 
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ute  ^'evidently  relates  to  the  time  when  the  ri^ht.  SovtbH 
accrues,  or  comes  to  those  laboring  under  the  disa*   ""'" 
bilities  therein  mentioned,  and  not  to  the  time  when  ThomIs^ 
the  right  first  accrued,  to  those  nnder  whom  they   burs 
derive  their  right."    In  the  two  cases,  May^s  heirt    *  '     '    ■ 
and  Floyd's  heirs  sued  after  twenty  years,  and  af- 
ter ten  years  from  tlie  death  of  their  ancestor,  in  less 
than  ten  years  after  their  respective  disabilities  were 
removed;  so  far  their  cases  were  similar.     The  dif- 
ference  was,  Mrs.  Floyd  was  a  /erne  covert,  when  the 
cause  of  action  accrued  to  her,  the  statute  never  'be- 

Sn  to  run  asainst  her.  John  May  was  under  no 
sability,  when  the  cause  of  action  accrued  to  him, 
and  the  statute  did  begin  to  run  against  him.  May's 
infant  heirs  were  allowed  ten  years  after  their  disa- 
bility removed.  The  heirs  of  Mrs.  Floyd  were  not 
allowed  ten  years  after  their  disabilities  removed, 
the  court  did  not  allow  disabilitv  after  disabilitv, 
because  they  said,  after  reciting  the  proviso  in  t^e 
statute,  '^according  to  the  plain  and  literal  import  of 
this  language,  the  right  is  saved  to  the  person  him- 
self, for  ten  years  after  the  disability  removed,  or 
to  his  heirs  after  his  death,  and  is  forbidden  to  be  ^ 

exercised  by  his  heir  afterwards,  without  regard  to 
his  condition." 

This  sentence  standing  by  itself,  (unoualified  by  ArgaiDent,oA 
the  reference  in  the  opinion  to  May  ads.   Machir,  {J*  s^tJte^ 
and  Sentney  vs.  Overton,)  contains,  as  I  think,  the  andj^ro«iio,ft. 
true  exposition  of  the  statute,  according  to  the  im   gaiDstthe 
port  of  the  statute,  and  in  accordance  with  the  prin-  ^J^™^^^^^^ 
ciples  of  the  common  law.     If  the  ancestor  mort- {nraDtheirof 
gages  the  estate,  the  heir  inherits  subject  to  the  the  ousted 
mortgage.     If  the  government  imi)osesa  tax  with  a  »«>ceitor. 
lien  for  payment,  the  heir  inherits  subject  to  the 
tax  and  lien.     If  the  ancestor  is  disjtossessed,  and 
the  limitation  begins  to  run  against  the  ancestor,  the 
heir  inherits  his  right  and  title  of  entry,  and  action 
subject  to  the  prescription  to  his  ancestor.     He  in- 
herits the  estate  cum  onere.    The  {lerson  designated 
in  the  saving  part  of  the  statnte,  to  whom,  and  to 
whose  heirs  the  time  is  given,  is  the  same  jperson 
who  is  meant  and  described  in  the  part  which  en- 
acts the  limitation.     It  is  to  a  disabled  person  and 
his  heirs,  ,and  pot  to  disabled  heirs  that  the  saving 
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applies.  Th«  statute  Hii^Ils  the  time  in  which  e« 
jeclments  shall  be  bronght,  by  limiting  the  time 
within  which  entry  shall  be  ma<te  to  twenty  years* 
the  catkse  of  action  arises  by  adverse  possession,  then 
^  the  twenty  years  begins  to  be  acxounted,  within 
which  the  party  having  right  and  title  of  entry, 
must  malte  his  entry,  or  bring  his  action.  The 
clause  enacting  the   prescription  of  twenty  years  is 

Setieral.     It  designates  tlie  persons,  by  reference  ta 
lem  as  having  any  right  or  title  of  entry,  i^nd  pre- 
scribes, that  this  riglit  and  title  of  entry,  shaU  be 
pursued  within   twenty  years.    Then  comes  the 
proviso,  *Hhat  if  any  person  or  persons,  entitled  to 
such  writ  or  writs,  or  such  right  or  title  of  entry  as 
aforesaid ;"  these  words  refer  to  the  very  same  persons 
to  whom  the  requisition  and  j^rescription   had  been 
addressed  in  the  previous  section,  '^bhallbe,  or  were 
under  the  age  of  twenty-one  years  &c."  these  words 
refer  to  the  same  persons  alluded  to  in  the  section  of 
limitation,  "at  the  time  such  right  or  title  accrued, 
or  coming  toi  them;"  these  words  refer  to  the  same 
persons,  to  the  same  writs,  same  entries,  same  rights 
and  same  actions  described  in  tlic  previous  section 
of  limitation;  **at  the  time  such   right  or  title  ac- 
crued or  coming  to  them,"  do  not  shift  the  time  of 
accrual  or  coming;  to  them  the  word  "such,"  re- 
fers to  those  rights  and  titles  mentioned  in  the  sec- 
tion of  limitation.     The  woixis  "accrued  or  com- 
ing," the  one  in  the  past,  the  other  in  the  future 
tettse,  are  useil,  because  the  limitation  is  prescribed 
in  tlie  previous  section,  to  persons  having  at  the 
passage  of  the  act,  or  who  should  thereafter  have 
any  right  or  title  of  entry.     The  limitations  to 
writs  of  formedon,  and  to  rights  and  titles  of  entry 
are  all  limited,  by  reference  \o  those  titles  or. causes 
of  suits,  existing  or  accrued,  at  the  passage  of  the 
act,  and  to  those  thereafter  to  accrue.     The  words 
as  to  limitation  of  writs  of  formedon,  are  in  refer- 
ence to  "any  title  lieretofore  accrued,  or  which  may 
hereafter  ikil  or  accrue j''  as  to  the  possessory  aJ- 
tioQs,  the  words  are,  "that  no  person  or  persons 
who  now  hath)  or  have,  or  may  hereafter  have  any 
right  or  title  of  entry ;"  therefore,  in  the  proviso,  the 
ss^vin^  is  made  in  reference  to  causes  of  actipn  ac- 
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^ded  ttt  tite  passage  of  tbelict,  and  to  causes  of  ac«  South's 
tion  thereafter  to  arise,  so  as  to  make  the  saving  in    ^^^^^ 
cases  of  disability  co-extensive  with  the  lioHtations  thomas* 
enacted.    Caases  of  action  extstinff  and  accrued  at    heirs. 

the  passage  of  the  act  were  limited  to  twenty  years *■ 

next,  after  the  cause  of  action,  as  well  as  causes  of 
action  to  accrue.  The  expressions  '^accrued  or  com- 
ing to  them,"  were  necessary  in  the  saving  clause, 
to  meet  the  expressions,  ^^heretofoi^e  accrued,  or 
which  may  hereafter  fall  or  accrue,"  and  *'now  hath 
or  have,  or  may   Iiereafter  have,"  in  the  limiting 
clause.     ^^Accrued  or  coming  to  them,"  immediate- 
ly follow,  and  are  connected  with   the  words,   ^^at, 
the  time  such  right  or  title,"  and  ''them"  refers  to 
those  alluded  to  in  the  previous  section,  wliose  ac- 
tions are  limited  and  prescribed  in  the  clause  for 
limitation  of  the  actions.     The  words  ''such  right 
or  title,"  refer  to,  and  mean  rights   and  titles  of 
formedon,  and  of  entry,  such  as  are  described  in 
the  clause  of  limitation,  and  which  are  required  to 
be  prosecuted  within  twenty  years  next  after  such 
title  or  cause  of  action  accrued  or  to  accrue.    Those 
rights  or  titles  in  the  saving  clause,  are  the  rights 
puid  titles  upon  which  the  actions  arise;  the  persons 
under  disability,  are  such  as  are  so  at  the  time  the 
cause  of  action  accrued.     The  statute  of  James,  in 
|he  limiting  part,  is  distributed  into  four  divisions, 
one  for  formedons  accrued,  two  for  those  to  accrue, 
^hree  for  righ^.s  and  titles  of  entry  accrued,  four  for 
those  to  ]|ccrue.  In  our  statute  the  actions  of  formedon 
accrued,  or  to  accrue,  are  thrown  into  one  division, 
and  the  titles  of  entry  accrued,  and  to  accrue,  are 
thrown  into  another,  and  all  into  one  section,   the 
proviso  in  another.     The  statute  of  James  is  more 
verbose  than  ours.     Fines  and  recoveries  were  us- 
ed in  England  to  bar  entails.     The  words  ^'first  de- 
scended AC,"  were  introduced  into  the  statute  of 
Henry  4th,  limiting  tlie  time,  after  fine  with  pro- 
clamations for  entry,  and  suit  to  avoid  the  fine  to 
five  years,  and  have  been  preserved  in  their  statutes 
and  many  copied  from  them.     To  those  who  are 
curious  to  learn  in  what  possible  cases  of  limitation, 
under  the  statute  of  land  titles  m  England,  those 
\n>rd8  were  supposed  proper,  or  useful  to,  be  intro- 
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SoUTH^S 
HEIRS 

Thomas' 

HEIRS. 


Objection  to 
placing  the 
infant  heir  of 
ao  nncestor, 
against 
whose  right 
the  Statute 
had  never  be- 
gan to  run, 
(Floyd*s  heirs 
Ts.  Johnson,) 
in  a  worse 
eonditioD 
than  the  in- 
fant heir  of 
one  against 
whom  tho 
fimitation 
hull  comnien- 
ccd  to  run, 
CMachir  vs. 
May  &c.) 


Objection  a- 
gainst  the  dis- 
tinction be- 
tween the 
statute  of 
James  and 
our  statute. 

Walden  ?s. 
Gratz  So* 
preme  coort 
of  the  Uni- 
ted States— 
against  the 
distJQetioD, 


cliiced  out  of  abundant  Hijiut ion,  I  recooimend  ikiM 
case  of  Stowell  vs.  Zouch,.  for  a  commentary  on 
those  expressions.  Certainly  they  can  have  no  bear* 
ing  in  this  controversy. 

I  can  perceive  no  sufficient  reason  for  placing  the 
infant  heir  of  an  ancestor  against  whose  right  tho 
limitation  never  com  vienced  to  run,  in  worse  con- 
dition than  the  infant  heir  of  an  ancestor,  against 
whoso  right  the  limitation  had  commenced  to  run. 
My  opinion  is,  that  the  heir  inlierits  the  estate  of 
the  ancestor  cum  (mere.  I  perceive  sufficient  reasons 
in  the  opinions  of  the  judges  in  the  case  of  Stow- 
ell vs.  Zouch,  and  very  many  other  cases  against  ad- 
ding disability  to  disability,  and  sul^ci^nt  reason 
against  suffering  the  limitation,  when  running,  from 
being  broken  and  arrest^ed  by  ^upervenjng  disabili- 
ty. The  enacting  clause  of  our  statute  is  general 
and  without  exception.  The  saving  clause,  as  I 
think,  applies  only  to  such  perspn  as  Iiad  the  right 
or  title  of  entry,  or  action,  at  tHe  time  when  the 
cause  of  action  accrueil,  and  who  then  was  under 
some  disabilty  and  impediment  to  prosecute  hin 
rights;  that  to  such  person,  so  disabled,  when  the 
cause  of  action  accrued,  and  to  his  heirs  generally, 
wfiether  disabled  or  not,  the  ten  years  are  given; 
Uiat  the  saving  does  not  go  lame  upon  one  foot,  roak- 
in?  a  difference  between  heirs  unaer  disability,  and 
heirs  under  no  disability.  The  question  must  always 
be,  to  whom  the  right  of  entry,  or  cause  of  action 
accrued,  was  he  then  under  disability,  if  so,  to  him 
and  his  Iteirs,  the  saving  is  extended. 

1  perceive  no  difference  between  the  statute  of 
James  and  our  own,  which  can  justify  a  difierence 
of  construction^  and  departure  from  rules  of  limi- 
tation so  well  settled,  and  so  long  established. 

In  the  Supreme  court  of  the  United  States,  the 
supposed  difference  between  our  statute  and  the 
statute  of  James  was  urged  in  1816,  in  the  case  of 
Walden  vs.  the  heirs  of  Gratz,  in  a  case  dejiending 
on  this  statute,  (!  Wheat.  29G.)  That  court  in  their 
decision  upon  our  statute,  declared  ^'its  language 
does  not  vary  essentially  from  the  language  of  the 
statute  of  James,  the    construction   of  which  ham. 
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t)eeii  welt  eettled,  and  it  is  to  be  construed  aa  that-  douTB'i 
and  all  other  acts  of  limitation  founded  on  it,  have   ""** 
beentronstrued."    The  judgment  was  accordinslv  THOMiLi*< 
rendered  in  conformity  to  the  construction  which   bxias. 
has  been  so  long  and  hO  generally  established. 


and  Bccoid- 

I  am  not  unmindful  of  the  mention  made  of  the  in^  to  the 
doctrine  of  the  cases  of  Machir  vs.  May,  and  Sent-  Brttishd«oi«. 
ney  vs.  Overton,  in  subsequent  cases,  particularly  *®""* 
in  Kendall  vs.  Slaughter,  1  Mai-sh.  376;  May's  heirs  Catrs  since 
vs.  Slaughter,  3  Marsh.  51  l;Haddix'6  heirs  vs.  Da-  Machir ▼». 
vidson,  3  Monroe,  42;  M'liUire  vs.  Funk's  heirs,  6  ^^^jj*';;"** 
Litt.  34.     In  these  cases,  however,  the  rule  of  limi-  OTerton^not 
tation  in  Machir  vs.  Mav^  w.is  not  applied,  but  oitly  ruled  on  the 
noticed,  like  shoals  and  rocks  on  a  mariners  chart,  Ppnciplet 
looked  to  and  avoided.     These  cases  are  not  soffi-  wcrTdec^ted 
cient  in  my  mind,  to  outweigh   the  great  number  of  on. 
determinations,  from  the  case  of  Stowell  vs.  Zouch, 
in   1569,  to  that  of  Walden   vs.  Gratz's  heirs,  in 
1816.     To  argue  against  a  former  determination  of 
this  court,  and  the  opinions  of  my  associates  is  an 
unpleasant  task.     I   have  endeavored  to  perform 
what  appears  to  me  to  be  my  duty,  with   becoming 
courtesy.     Their  perceptions  are  not  mine,  nor 
mine  theirs.    I  have  endeavored  to  restore  what 
I  think,  is  the  plain  meaning  of  the  statute.     I  can- 
not   consent  to  innovate  upon  a  rule  of  limitation, 
which  has  beeti  approved  by  the  experience  of  more 
than  two  centuries,  is  founded  in  the  wisest  policy, 
adjitdicatecl  by  a  constellation  of  judges  in  success- 
ive generations,  and  so  necessary  and  proper  in  qui- 
eting conflicting  land  claims,  now,  and  in  all  time  to  InM*ted  that 

^®"*-  ftatute  refers 

The  rule  is,  that  the  saving  in  the  statute,  re-  ^^{Sj^*^ 
kn  to  disabilities  existing  at  the  time  when  the  the  time  the 
caase  of  action  arose;  not  to  the  time  of  the  trans-  cause  of  ao- 
mission  of  the  right  or  title,  from  one  to  another.  ^'^^^J\^^ 
After  disabilities,  surpervient,  or  cumulative  weigh  gabscqneDf . 

nothing.  dissent. 

My  opinion  is,  that  a  new  trial  ought  to  have 
been  granted. 

Criilpidcn^  for  appellants;  Brotm^  for  appellees.. 
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7\^fhey  vs,  Knox. 

Case  U«  knot  to  the  Mercer  Circuit;  Wm.  L.  KtXLsr,  Jud^e. 

^Evidence,  Pliysicidns.  Resgeita.  Slaoes.  WUnesstSi 
Warranty. 

April  91 .  Chief  Justice  BniB  delivered  tbe  opinion  of  ttie  Court. 

On  the  17th  of  July,  iQ22,  Turaey 
Action  for  sold  a  tiegro  man  slave  to  Knox^  and  macki  a  bill  of 
breach  of  the  ^\q^  containing  a  warranty,  that  the  slave  wassoanU, 
wamntyof  well  and  healthy.  Shortly  after  the  18th  October, 
the  soundness  lS2iy  the  slave  died;  Knox  sued  on  the  covenant  of 
of  a  slave,      warranty. 

On  the  trial  the  plaintiff,  to  support  the  covenant 
Declarations  of  unsoundness,  and  breach  of  trie  warranty,  intro^ 
of  the  slave  duced  Mr.  Durham,  who  occasion$illy  bled  in  the 
fe'mlants^vfcn-  "^'s'^^^rhood,  and  he  was  permitted,  to  detail  what 
iror,made*^""  Mr  M^Ginnis,  a  former  owner  of  the  slave,  had 
whilst  the  stated,  about  one  or  two  years  before  the  death  of 
slave  was  m  jj^g  glave^  and  also  detail  what  the  slave  himself  had 
sio»s°g^Jen  in  stated,  at  the  same  time,  to  Mr.  Durham,  who  had 
evidence  to  been  sent  for  to  bleed  the  negro  then  in  bed;  M'Gin- 
prove  his  dls-  y,is  stated,  the  negro  had  a  cholic,  and  he  was  afraid 
''^'®'  he  would  die.     What  the  negro  stated  as  to  his  ill- 

ness is  not  set  forth,  to  this  evidence,  of  what  Mr. 
M^Ginnis  had  stated  to  Durham,  and  of  what  thJe^ 
negro  stated  to  him,  in  relation  to  his  illness,  the  de-'' 
fendant  objected,  but  his  objection  wa^  overruled. 

The  court  also  permitted  Doctor  Fleece,  a  wit-^ 
Sir.vei  stnte-  ness  for  the  plaintiff,  to  detail  what  the  negro  had 
rntnt  to  his  told  the  Doctor,  in  relation  to  his  compltiint,  whea 
physician.       ^.aije^j  ^q   visit  him  about  the  18th   October,  in  his 

last  illness,  notwithstanding  the  objection  of  the  de« 

fendant. 

The  Chief  Justice,  is  of  opinion,  that  if  M'Ginr 
Opinion  of  nis  knew  any  thing  material  to  the  caqt^  ^  i^^tioo^ 
the  Chief  Jus-  he  ought  to  have  been  produced  and  examined  as 
the*co^'°-  as  a  witness.  By  what  rule  of  evidence  the  declare^- 
tencyofthe  tion  of  M'Ginnis  made  to  Durham,  some  twelve 
former  owner  or  twenty  months  before  Tumej's  sale  to  Knox,  are 
to  be  imposed  upon  Tumey,  is#ot  perceived. 

The  general  rule  is,  that  the  mere  recital  of  a&ct, 
the  mere  oral  assertion  by  an- individual,  that  a  par- 
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licular  fact  is  true,  cannot  be  received  as  evidence  Tumr 
against  another  person,  who  is  a  stranffer,  not  party,  ^^^^' 
nor  privy,  not  bound  by  the  act  of  the  individual  ' 

who  makes  the  assertion.  It  falls  under  the  denom- 
ination of  hearsay,  which,  as  a  general  rule,  is  not 
evidence. 

The  counsel,  however,  have  argued  M  the  plain-  Chief  Jai- 
tiff,  that  what  M'Ginnis  said,  and  what  the  negro  ^^^^^^^ 
said  to  Durham,  who  they  say  was  quasi  physician^  tions  of  the 
(a  kind  neighbor,  whose  occupation  or  business  is  slave. 
that  of  a  farmer,  is  made  a  pny^ician  ^^quoad  ^pc,") 

i's  to  be  taken  as  part  of  the  res  guUz^  and  received 
ike  the  attendant's  and  patient's  declaration  to  a 
physician,  as  to  the  symptons  of  the  disease.  The 
physician  may  be  assisted  by  the  attenddnt  and  pa- 
tient to  ascertain  the  disease;  but  at  last  the  credit 
is  given  to  the  physician's  skill  and  judgment,  in 
pronouncing  upon  the  s^^ihptoms  compared  with  the 
declarations  ot  the  patient  and  attendants.  The 
cases  of  that  description  have  stretched  the  rule  of 
evidence  as  far,  and  perhaps  a  little  farther,  than  it  * 
Will  well  bear.  But  \6  convert  Mr.  Durham  into  a 
physician^  would  be  contrary  to  the  evidence. 

Before  we  give  into  the  effect  of  the  term  res  ^^^f^^^^l 
gtiUt^   as  used  m  this  case,  we  must  look  into  its  and  wbe/eet* 
meaning.     Rta  gemtj  means  a  fact  done,  or  transac-  idence. 
tion,  or  thing  past.     Before  we  admit  declarations 
as  part  of  the  resgesUt^  it  is  necessary  to  show  the  re- 
lation and  connexion  of  the  fact,  with  the  contro- 
versy.   If  the  fact  itself,  which  is  the  principal,  has 
no  tendency  to  illustrate  the  question  of  dispute  be- 
tween the  parties',  if  the  principal  fact  is  not  evi- 
dence, llie  declarations  relating  to  that  fact,  as  part 
of  the  resgetUti  <»nnot  be  adm^itted  as  evidence. 

The  declarations  of  the  bankrupt,  where  the  in- 
tent with  which  he  left  his  house,  enters  into  the 
character  of  the  act  ilself,  which  is  in  dispute,  so  as 
to  determine  the  question  of  bankruptcy  or  not;  the 
cry  of  the  mob  in  Lord  George  Gordon's  case;  the 
entry  made  in  the  bqyi,  in  the  case  of  Digby  vs. 
Stedman,  and  Lord  Torrington's  case,  1  Salk.  285, 
are  examples  of  declarations  or  entries,  admitted  as 
part  of  the  na  gesk^^  as  facts  connected  with,  and  m 
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TuMST  forming  a  part  of  the  transaction  under  investi** 

vjf  ^*'  gntion.     So  the  declarations  of  tenants,  as  to  who 

°**  was  the  landlord  under  whom  they  entered,  or  un- 

der what  title  they  entered,  or  the  declaration  of  a 
person  making  an  entry,  as  to  the  deed,  claim  or  ti- 
tle, under  which  he  made  the  entry,  are  admitted 
as  part  of  the  rt$  gesUt,  to  explain  the  nature  of  the 
possession,  whether  hostile  or  amicable,  or  the  ex- 
lent  of  that  possession. 

AH  these  declarations  are  admitted  as  part  of  the 
transaction,  as  tending  to  elucidate  the  facts  with 
which  they  are  connected,  as  the  facts  themselves 
are  proper  evidence  as  to  the  matters  in  dispute. 

It  must  be  likewise  remembered,  that  to  bind  a 
Ptrtiet  and  ^^^  hy  the  acts  or  declarations  of  another,  he  must 
priTiei.  be  part^  or  privy  to  the  act  or  declaration  of  that 

other,  it  becomes  evidence  against  him,  by  his  own 
conduct  or  assent,  presumed  from  the  relation,  or 
connection  he  has  assented  to  have  with  that  other. 
But  where  he  is  entirely  a  stranger  to  the  acts  or  de- 
clarations of  another,  those  cannot  affect  him,  be- 
cause they  afford  no  presumption  or  inference  a- 
gainst  him,  as  founded  on  his  own  conduct  or  admis- 
sion. Rei  inter  aUoi  ada  is  not  evidence,  it  affords 
no  presumption  against  him  in  the  way  of  admis- 
sion or  otherwise.  And  it  falls  under  the  general 
rule,  that  no  man  can  be  bound  by  the  acts,  or  con- 
cluded by  the  declarations  of  others,  or  by  their  as- 
sertions, to  which  he  was  in  no  wise  privy.  So  to 
bind  him  is,  tn  the  general,  contrary  to  the  first  prin- 
ciples of  justice,  m  violation  oi  the  fundamental 
principle  of  evidence,  that  it  is  to  be  verified  and 
sanctioned  by  the  oath  of  the  witness  or  declarant. 
Exceptions  to  these  fundamental  principles  must  be 
received  with  great  caution.  The  exceptions  to 
these  rules  are  such,  as  to  suard  against  abuse,  by 
resting  the  credit  of  the  declaration  orassertion,  not 
upon  the  credit  of  the  individual  who  makes  it,  but 
upon  its  connection  with  circumstances,  which  from 
experience  in  the  affiurs  of  nyn,  may  be  relied  on  aa 
free  from  danger,  and  are  commixed  moreover  with 
considerations  of  public  utility  and  necessity. 
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All  these  ezceptiong,  by  which  declarations  not  Tvmxt 
upon  oath,  are  admitted  in  place  of  declarationt  u^  krox!' 
pn  oath,  are  received,  however,  upon  the  suppoei* 


tion,  that  the  declarants,  were  worthy  of  credit  if  where  d«- 
idive»  or  under  no  objections  as  to  competem^;  that  clarationtnoft 
they  are  acknowledged  by  the  law  as  ^*^n«fw*  bSwidtwiT 
against  the  body  of  society,  capable  of  historical 
truth,  witnesses  as  to  the  general  current  of  events, 
depositaries  of  facts,  to  be  believed  in  tradition  and 
and  matters  of  reputation,  although  not  always  com- 
petent witnesses,  as  to  the  very  point  in  issue. 

Staves  are  not  witnesses  by  our  laws  against  the  Slaret  not 
body  of  society;  they   are  witnesses  only  against,  competent 
or  for  negroes  or  mulattoes.     To  receive  the  de-  ^pt  for^/** 
claration  or  assertion  of  a  slave,  a^inst  a  party,  for  agaiottne- 
or  against  whom,  not  even  his  testimony  upon  oath,  poei  and  ma- 
in the  most  solemn  form  and  manner  luiown  to  the  ^eu^Mhlnb' 
law,  would  or  could  have  been  received,  would  be  tiom  arane- 
to  undermine  the  statute,  to  reject  the  substance  and  Tercompe^ 
be  cheated  by  the  shadow.     The  prohibition  in  the  ^^g^S 
statute,  that  no  negro  or  mulatto  snail  be  a  witness, 
except  in  cases  where  negroes  or  mulattoes  alone  are 
concerned,  is  the  exclusion  of  all  testimony  arising 
from  such  a  source,  inferior  and  subordinate,  as  weU 
as  direct  and  positive — the  declarations  of  slaves  can- 
not be  admitted  as  evidence. 

Can  it  be  said,  with  legal  propriety,  that  Tumey, 
by  the  purchase  and  sale  of  slave  Sam,  had  made 
himself  party,  or  privy,  and  consented  by  implica- 
tion to  the  declarations  of  Sam,  during  the  owner- 
ship of  his  former  master  M'Ginnis,  or  bis  future 
master  Knox?  Qid  this  act  of  purchase  and  sale 
emancipate  his  mind,  purify  his  morals,  elevate  his 
character  and  condition,  and  repeal  the  law  in  rela- 
tion to  the  evidence  of  slaves?  The  fiict  in  issue, 
was  the  soundness,  or  unsoundness  of  negro  Sam  at 
the  time  of  the  sale  by  Tumey  to  Knox.  Was  &uii 
a  witness  in  law  capable  to  testify  on  oath,  or  de-^  ^ 
clare  not  on  oath,  as  to  the  truth  of  the  fiict  in  is- 
sue? The  question  in  issue,  was.  the  soundness  pr 
unsoundness  of  nesro  Sam,  at  the  time  of  the  saJe 
and  warranty  of  the  17th  July,  1828,  by  Tumey  to 
Knox.   Suppose  the  sale  had  bc^n  made  by  an  agent 
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TimBT         of  Tamey.    Then  declarations  made  by  the  agent 
K  ox**  *tthe  time,  might  be  given  in  evidence  as  part  of 

;^      the  res  geHm.      But  the  declarations  of  the    agent 

made  some  two  years  before  the  sale,  or  some  days 
after  the  sale,  would  not  be  evidence,  they  would 
tiotbeahypart  of  theresge^/.os  Miich  less  can  the 
declarations  6f'M'Oinnis  and  of  Sain,  some  two 
years  before,  and  of  the  negro  Sam  some  days  after, 
be  a  part  of  the  res  geitxy  as  between  Tumey  and 
Knox.  Neither  M'Ginnis  nor  Sam,  nor  Doctor 
Pleece,  were  the  ageAts  of  Tumey. 

Judge  Owsley,  however,  is  of  opinion,  that  the 
Judge  Ow8-  declarations  in  the  bill  of  exceptions  as  stated,  and 
jey>i  opinion.  cQugi^iering  the  facts  in  issue,  might  be  giVen  in  evi- 
dence upon  the  question,  whether  Sam  had,  or  had 
not  a  continued  disease  from  the  time  that  M^Gin- 
nis  bled  him,  till  he  was  attended  by  Doctor  Fleece; 
that  the  question  involved,  lit  each  period,  is  the  na- 
ture and  character  of  the  disease  under  which  Sam 
labored  each  time,  and  that  his  oWn  declarations  at 
those  times,  as  to  the  afflictions  and  pains  he  felt 
are  parts  of  the  res  gestm  fit  those  times. 

Judge  Mills  is  of  opinion,  that  the  declaration;^ 
in  question  were  not  proper;  but  thinks  the  declara- 
tion of  a  slave  may,  in  some  cases,  constitute  a  part 
of  the  res  ^c«(re,  and  be  proper  to  be  given  in  evi- 
dence, arid  as  the  opinion  of  a  physician  or  sut^geon, 
may  sometimes  be  given  in  evidence,  whether  the 
disease  was  of  a  temporary  or  chronic  character, 
and  that  opinion  is  often  based  on  his  examination 
of  his  patient,  combined  with  other  bircumstilnces, 
it  might  be  competent  for  the  physician  to  detail 
the  reasons  for  his  opinion  combined  with  his  ex- 
amination. But  is  not  willing  to  go  further  in  ad> 
•  mitting  the  declarations  of  either  M'Ginnis  or  the 
slave  Aiade,  to  another  who  does  not  profess  any  me- 
^  dical  skill,  which  is  necessary  to  make  his  opinion 
^competent. 

The  Chief  Justice  expresses  his  opinion  for  ex- 
cluding the  declaration  of  a  slave  in  all  cases. 

Ju<lgmeut  of       These  opinions  of  the  judges,  however,  operating 
the  court.        q^  the  questions  in  this  cause,  produce  ai^eversal. 


Jud^e  Mills' 
opinion. 
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It  is,  therefore,  considered  by  the  court,  (Jud^e  Tumkt 
Owsley  dissenting,)  that  the  judgment  of  the  cir-  k^^>][.'' 

cuit  court  be  reversed,  and  that  the  cause  be  re- 1_.-^ 

manded  for  another  trial,  in  which  the  declarations 
of  M'Ginnis,  and  of  the  slave,  to  Durham,  in  the 
bill  of  exceptions  alluded  to,  are  to  be  excluded. 

Plaintiff  in  this  court  to  recover  Ins  costs. 

Roberltm  and  Daioim^  for  plaintiff;    Grten^  for 
defendant. 


Ward  vs.  Bank  of  Kentucky.         ^"t. 

Emr  to  the  Greeoap  Cirooit;  W.  P.  Aofjbr,  Judge.  Case  12. 

Powers  qf  attorney.    Promissory  notes.  Cuskmi  of  Mer- 
ehatUs.  Banks. 

Chief  Justice  Bibb  deliTcred  the  Opinion  of  the  Court.  April  21. 

On  the  8th  of  December,  1821,  James 
Ward  executed  a  power  of  attorney,  and  on  the 
21  St  of  December,  1821,  Thompson  Ward  executed 
a  power  of  attorney,  each  signed  and  sealed,  and  are 
in  the  same  words  {mutatis  mutandis-^  the  recital  of 
one,  shows  the  power  given  by  the  other. 

"Know  all  men  by  these  presents,  that  I  do  here-  J*®^®"^  °^  '^^^ 
by  authorize  and  empower  brother  Abraham  Ward  ^^^^' 
to  sign  my  name  to  any  note,  or  notes,  offered  by  the 
said  Abraham  Ward,  to  the  Bank  of  Kentucky  for 
discount,  for  his  benefit,  to  any  amount  not  exceed- 
ing threie  thousand  dollars,  which  power  may  be 
used  by  the  said  Abraham,  either  in  the  principal 
Bank,  or  any  of  its  branches,  whose  acts  and  deeds 
in  the  premises  shall  be  as  binding,  as  though  I  had 
done  the  same  myself." 

The  Bank  sued  James  and  Thompson  Ward,  the       j^ 
aurriving  obligors,  upon  a  note  executed  by  Abra-  , 
ham  Ward,  and  in  the  name  of  said  Thompson  and 
James,  by  said  Abraham  as  their  ^tomey,  as  fol- 
lows: 

"$2880.     We  Abraham  Ward  principal,   and  ^o^«  »e^  on- 
Thompson  jYard,  and  James  Ward,  jr.  securities,  or 
either  of  us,  promise  to  pay  the  Piesident,  Direc- 
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Ward  tors  &  Co.  of  the  Bank  of  Kentucky,  the  sum  of 
B  ifl'oFKr  twenty-eight  hundred  and  eighty  dollars,  sixty  dayi 
'  after  date,  for  value  received,  June  S,  182S." 

To  this,  the  defendants  pleaded  non  est  factum^ 
Judgment  of  ^pj  ^pon  an  agreed  case,  the  law  and  fact  was  sub- 
•ircuit  court,  jj^ji^g^i  ^^  4|,g  eourt,  an^  judgment  rendered  thereon 
for  the  plaintiff. 

The  facts  agreed,  show  that  Abraham  Ward,  f^r 

Factsagreed.  himself,  and  as  attpmey  for  his  brothers,  executed 

from  time  to  time  eighteen  notes,  in  the  form  before 

given,  each  note,  payable  at  sixty  days  after  date, 

viz: 

/No.   I,  $  500,  date, 32  Jan'j.  189?,dDeS3-46  March. 

\No.  «,    1000^  ^'      8  Feb'v.  18-22,   •*  »  9— 12  April. 

VVo.   3,    1000,  ^      8  March,  1823,  ««    7—10  May. 

(No.  4,     500,  "  26  »larch,  1822,   "  26~2Q  May. 

No.  5,  $1500,  «'      6  April,     1822,    "    4r-7   Jane. 

No.  6,     600,  «'  10  May,     1822,   ««    9— 12  July. 

No.  7,     600,  "  28  May,     1822,    "27— 30  July. 

No.  8,    1500  "  28  May,      1822,    «  28— W  July. 

C  No.  9,  $500,  «'  12  July,     1822,    «>  10— 13  Sept. 

?No.  10,   1000,  "  12  July,      1822,    "  10— 13  Sept. 

^No.  II,  ?000,  '*  12  July,      1822,    "  10— 13  Sept. 

No.  12,2500,  "  13  Sept.      1822,   "  12— 15  No7. 

No.  13.  2500,  "  15  Nov.       1822,    "14— l7JaD.      1823. 

(No.  14,     500,  ««      3  Dec.       1822,   ««     1— 4  Feb.      1823. 

JNo.15,  2500,  "  17  Jan.       1823,    "  13— 21  Mar.       " 

(No.  16,     600,  "  28  Jan.       1823,    «  29  Mar.  I  Aprfl,  " 

No.  17,  2940,  "      1  AprU,    1823,    "31  May,lJiftie,  « 

No.  18,  2880,  "      3  June,     L823,   «    2— 6  August,  this  last 
tho  note  sued  on. 

It  appears  by  the  statement  of  the  eyxdeDce  salimitted,  that 

No.    4.  was  executed  for  the  renewal  of  No.  I. 

No.    5.  was  executed  for  the  renewal  of  No.  2.  and  the  excess 

for  A.  Ward's  accommodation. 
No.  6.  was  for  the  renewal  of  No*  3. 
No.  7.  was  for  the  renewal  of  No.  4. 
No.  8.  was  for  the  renewal  of  No.  5. 
No.^  9.  was  for  the  renewal  of  No.  6. 
No.*  10.  was  for  the  renewal  of  No.  7.  the*  excess  for  A,  Ward's 

accommodation. 
No.  11.  was  ht  the  renewal  of  No.  8  and  9. 
No.  12.  was  for  the  renewal  of  No.  lOand  It,  the  deficieney  of 

500  dollars,  paid  by  A.  Ward. 
No.  13.  was  for  the  renewal  of  No.  12. 
No.  14.  wa^  for  the  aceommodation  of  Abraham  Ward. 
No.  15.  was  for  the  renewal  of  No.  13. 
No.  16.  was  for  the  renewal  o^  No.  14. 
No.  17.  wasfot  thefenewalof  No.  16  and  16, 
No.  18.  was  for  the  renewal  of  No.  17. 
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It  appears,  therefore,  that  when  the  note  No.  4,  Ward 
wai  executed  on  the  26th  March,  1822,  Abraham  bj^^^'^kt. 
Ward  had  executed  notes  to  the  amount  of  the  lim-  .' 

it  of  $3000;  but  No.  4,  beine  discounted  for  the  re- 
newal of  No.  1,  the  Bank  had  a  debt  against  Abra* 
bam,  James  and  Thompson  Ward,  of  two  thousand 
five  hundred  doUars,  which  is  short  of  the  limit. 
But  upon  the  execution  and  discount  of  No.  5,  for 
renewal  of  No.  2,  of  $1000,  and  the  balance  of 
$500,  for  Abraham's  accommodation,  the  Bank  then 
held,  yiz:  on  the  5th  April,  1822,  debts  by  notes.  No.  " 

3,  4  and  5,  amounting  to  $2,500.  But  on  the  12th 
July,  No.  9  was  discounted  for  the  renewal  of  No. 
6,  of  $500;  No.  10,  was  discounted  for  the  renewal  .  % 

of  No.  7,  of  500,  due  27  and  30  July,  and  the  bal-  '"'-  - 

ance  of  $500,  for  the  accommodation  of  Abraham  «  j 

Ward,  and  on  the  same  day,  No.  11,  was  discount- 
ed, bearing  date  on  the  12th  July,  for  $2000,  the  re^ 
newal  of  No.  8  and  9.  It  is  to  be  remarked,  that 
JNo.  9,  10  and  11,  are  each  dated  on  the  12th  of  Ju- 
ly, 1822,  and  each  payable  on  the  10  and  13  Sep-, 
tember,  these  three  notes,  so  dated  on  the  same  day, 
and  payable  on  the  same  day,  amount  to  $3,500; 
but  waiving  the  note.  No.  9,  the  other  two  notes  of 
this  date,  No.  10  and  11,  were  held  for  renewal  of 
No.  7,  8  and  9,  and  for  accommodation  granted,  of 
$500,  loaned  to  Abraham  Ward;  so  that  on  the  12th 
July,  the  Bank,  did  hold  and  claim  debts  to  the 
amount  of  $8000,  by  notes  10  and  11.  When  the 
notes  discounted  on  the  12th  July,  fell  due  on  the 
13th  September,  Abraham  Ward  reduced  his  debt 
in  Bank  to  $2,500,  by  getting  No.  12,  discount- 
ed for  that  amount,  for  renewal  of  No.  10  and 
1 1 ,  and  by  paying  up  the  balance  due,  of  No.  10 
and  12.  On  the  3rd  December,  1822,  the  accom- 
modation of  Abraham  Ward,  was  again  increased 
to  $3000,  by^iscount  of  No.  14  due  T  and  4  Feb-  « 
ruary,  the  Bank  then  holding  No.  li,  for  $2,500, 
dueHand  17  July,  1823. 

The  Bank  claims  that  Abraham  Ward  had  power  Argument  for 
under  the  letters  of  attorney,  to  bind  James  and  ***•  ^*"''' 
Thompson  Ward  by  exchange  of  notes,  renewals, 


* 
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Ward  swelling  and  diannishinff  his  debt  to  the  Bank,  from 

Bank  OF  Kt.  *™®  ^^  **'"®'  ^^  **  the  debt,  at  no  one  time,  exceed* 
^'^  ed  three  thousand  doHars. 

This  court  cannot  assent  to  such  construction  of 
Power  to  an  the  letters  of  attorney.  They  did  not  confer  a  con- 
exmit?  ^  tinuin^  maintaining  power  to  exchange  notes,  pro^ 
promisory  long  the  time  of  payment,  and  raise  the  debt  up  to 
notes  for (iiB-  the  limit  of  three  thousand  dollars,  after  it  tiad 
Ban^toa  ^^  '°  P^^  paid,  and  reduced  below  the  limit.  If 
certain  a-  the  intent  had  been  to  confer  the  power  df  renew* 
mount,  does    ing  notes  from  time,  to  time,  and  after  any  reductioa 

the  wne^^Il'*  ^^  ^'*®  ^^^^  '^'^^  ^^^  ^^^^  ^^  execute  others  for 
9t  laid  notes,  borrowing  again,  to  keep  a  continuing  never  end" 
ing  debt  in  Sank,  so  as  not  to  exceed  at  one  time 
three  thousand  dollars,  other  words  than  those 
employed,  were  necessary  to  concede  such  powers. 
As  expressed,  the  letters  conferred  authority  on  the 
attorney  to  execute  a  note  or  notes  to  the  amount  of 
three  thousand  dollai's,  when  such  note  or  fiotet- 
were  once  executed  and  delivered,  the  power  was 
executed  and  ceased.  A  power  to  sign  a  note  or 
notes,  and  bind  the  party  to  any  amount,  not  eX'* 
ceeding  three  thousand  dollars,  cannot  authorize 
the  execution  and  delivery  of  notes  to  the  amount  of 
twenty  four  thousand  dollars. 

To  this  construction  of  4he  power,  Judge  Mills 
KiTect  of  the  does  not  assent,  although  he  deems  it  correct  as  td 
^^»=^«^  ordinary  transactions.  But  he  conceives,  that  in 
?^fcSi  ihuir  banking  transactions,  which  are  generally  ruled  by 
tjrt^ctiuns  the  law  merchant,  where  the  custom  or  practice 
in  the  Kank  gives  the  law  of  the  case,  a  more  liberal  construc- 
Mili/"^^°  tion  ought  to  be  given,  and  that  the  authorities  in 
mercantile  transactioi^  warrant  it. 

It  seems  to  this  court.  Judge  Mills  dissenting^ 
that  upoB  the  fkets  stated  and  agreed,  the  law  is  for 
the  defendants  in  the  court  below.  IMs,  therefore^ 
considered  by  this  court,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  re- 
manded to  that  court,  with  direction  to  enter  judg- 
ment for  the  defendants. 

Plaintifis  in  this  court  to  recover  their  costs. 

Mayes  and  Jlf  Connell,  for  plaintiffs;  Critienden  for 
defendants. 
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Forsyth  vs.  Kreakbaum.  detinue. 

EiTor  to  the  Jeflttamiiie  Cirtfnil ;  Will.  L.  Killt,  Jixa^e.       Case  1 3. 
Infants.  Guardians.    Gifts.  Delivery.  Possession.   Stat- 
utes. Frauds. 
Judge  MtLi^  delivered  the  Opioion  of  the  Court.  Apnl  2U 

This  is  a  verdict  and  Judgment  for 
the  defendant,  in  an  action  of  detinue  ior  slaves,  and  J^iS"*^^ 
the  plaintiff  has  prosecuted  this  writ  of  error  to 
reverse  it,  because  of  various  supposed  errors  in 
the  instructions  and  decisions  of  the  court  below, 
delivered  in  the  progress  of  the  trial. 

The  circunastances  are  these: 

In   the  year   180S,  Isaac  Forsyth  intermarried  gia  of  (ha 
with  Nancy,  the  daughter  of  Michael  Litton,  and  "i^vo  by  the 
afterwards  resided  at  a  distance  from  him,  both  re-  gwa  iifa^t 
siding  in  the  State  of  Maryland.     In  the  latter  part  grandchild. 
of  l|04,  Forsyth  and  his  wife,  made  a  visit  to  her 
father,  having  with  them  the  plaintiff,  Evelina  For- 
syth, a  child  of  the  marriage,  then  a  few  months 
old.     The  father  who  was  in  easy  circumstances, 
and  in  the  habit  of  advancing  his  children  in  slaves, 
and  of  presenting  a  slave  to  each  of  his  grand  chil- 
dren, during  the  visit,  gave  to  Forsyth  himself^  two 
slaves,  and  soso,  presented  to  Evelina,  his  infant 
^and  child,  an  infant  sli^e,  then  between  four  and 
six  years  of  age)  and  delivered  her  to  the  father  of 
Evelina,  tobe|^epland  raised  by  him,  along  with 
his  cbildj  as  her  natural  guardian. 

Forsyth  took  the  slave  home  with  liim  according-  *  ' 

ly, and  afterwards,  in  the  winter  180&-6,  removed 
from  Maryland  to  Kentucky,  and  brought  with  him 
his  daughter  Evelina,  and  the  slave  presented  to 
her  by  her  grandfather,  with  the  rest  o£.his  family, 
and  settled  m  the  county  of  Bourboff.  ^ 

In  the  year  181 1 ,  Forsyth,  being  a  man  of  bad  ha-  Forsyth's 
bits,  and  having  caused  some  fears,  that  he  might  deed  of  tmtt 
go  through  his  estate,  and  leave  his  family  in  want,  ^**'f"^^^jJ|J, 
executed  to  Caleb  Litton,  a  bother-in-law,  a  convey-  J^^*    ^  '^ " 
ance  of  sundry  slaves  and  personal  estate,  in  trust 
for  the  exclusive  use  of  his  wife  Nancy  and  chil- 
,  dien,  and  after  her  death  to  go  to  her  children.  The 
Vol.  til  N 
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FoBtTTH       slave  given  by  the  grandfather  to  his  daughter  Eve- 
^    ^'-  Una,  was  not  one  of  tkose  conveyed  In  trust  for  his 

"^ wife  and  family,  but  in  the  same  deed,  there  is  the 

following  paragraph: 

^'And  whereas,  Michael  Litton,  father  of  the  said 
Clause  in       Nancy,  (the  wife,)  in  the  State  of  Maryland,  did» 
dctS^*Vt   tt  *^y  ^^^^  ^^  8*^>  g""*"*  ^"d  convey  to  Ev^ina  For- 
p  in  relaUoD°to  ^Y^^^  daughter  of  the  said   Isaac,  and  daughter   of 

;  bisdaaj^hter's  the  said  NaBcy,  one  negro  girl  slave,   named  Anne, 

•  •laveiaqaet-  aged  al  this  time,  about  ten  years  old,  and  the  said 

'^°*  Evelina  is  yet  under  the  age  of  twenty-one  years, 

and  the  said  Isaac  Forsyth,  by   virtue  of  the  guar- 
*  •  dianship,  to  which  he  is  entitled  over  said  child  Ev- 

elina, has  still  had  the  keeping,   liiaintainance  and 
benefit  of  said  slave.     Now  the  said  Isaac,  the  more 
'  »  effectoally  to  acknowledge  the  ownership  of  said 

Evelina,  and  to  secure  her  in  the   use  of  said  negro 
*S  girl,  doth  hereby  bargain,  sell  and  convey,  i^  tbe 

said  Caleb  Litton,  all  his  rigfit-  and  title  of,  in  orlto 
said  negro  girl,  Anne,  and  all  right  with  which  he 
may  be  vested,  to  the  custody,  use  and  benefit  there- 
of, and  all  the  interest  which  he  might  have  therein, 
•  in  trust  to  beheld  and  kept  by  him,  for  the  benefit 

and  u^e  of  the  said  Evelina,  till  she,  the  said  Eveli- 
na, shall  marry  or  arrive  at  the  age  6f  twenty-one 
years,  or  until,  bv  the  de|||i  of  said  Evelina,  the 
said  property  shall  go  to  her  heirs  by  the  ordinary 
«t  legal  course  of  deM^ent.    And  iit(ciM  *of  the  mar- 

riage, or  arrival  at  the  age  of  twehtf^one  years,   of 
«  ^    '  the  said  Evelma,  the  property  of  the  said*girl  is  to 

be  deli veredjpd  go  to  her  absolute  ownership  and 
control." 

This  deed  was  duly  sealed,  executed,  acknowl- 
^  edged  and  recorded  on  the  day  it  bears  date,  m  the 

clerk's  officj^  of  Bourbon  county,  where  all  the  par- 
ties residW  ..  « 
^^ 
After  this  deed,  the  trustee  still  let  the  said  slave 
Forsjih  sells    Anne,  remain,  in  tbe  possession  of  Forsyth,  till  on  the 
thoslavctand  14th  of  July,  1813,   Fofsyth  sold   heV  as  his  own, 
Kreakbauni    for  a  fair  price,  to  Greenbery  Spiers,  and  executed  to 

purchLwr.  '^"**  ^  ^^^^  ^^  ^^^^  ^^^^  warranty.  Spiers  afterwards 
sold  tbe  said  «lave  to  Kreakbanm,  the,  present  de- 
fendant, against  whom  this  action  was  brought  for 
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the  said  slave  and  her  children,  shortly  after  it  was  Fobstts 
discovered  where  the  slave  was,  as  she  was  found  in  ^^^^'1^3^^^^ 
Jessamine,  and  the  sale  to  Sjjiers  was  made  in  Fay-  ___^ 
ette. 

The  court  bdow  instructed  the  jury:  liwtructiona 

of  the  circuit 

I.  That  if  the  slave  in  contest  was  proven  to  have  court. 
been  upwards  of  five  years  in  the  peaceable  and  un- 
disturtied  possession  of  Isaac  Forsyth,  claimed  as 

his  own  property,  she  was  liable  to  the  payment  of 
his  debts,  and  a  sale  by  him  to  a  bona  fiit  purchaser 
was  valid. 

II.  That  the  recital  in  the  deed  of  trust  aforesaid, 
of  a  pretended  hill  of  sale,  or  deed  of  gift  from  Mi- 
chael Litton,  to  the  plaintiff,  was  no  evidence  of 
such  sale  or  gift,  and  passed  no  title  to  the  plaintiff. 

in.  That  the  gift  from  Michael  Litton  to   the 
plaintiff  was  void,  as  to  the  defendant,  unless  pos* 
session  was  delivered  at  the  time  of  the  gift,  and  . 
,  iluch  possession  remained  with  the  plaintiff. 

We  cannot  j)erceive  on  what  principle  the  first  Father'*  poa- 
instruction  can  be  supported.     It  is  in  the  teeth  o(  'n^Jnt  ch  ld'« 
the  decision  of  this  court,  in  the  case  of  Kenning-  property  at . 
ham  vs.  MXaughlin,  3  Monroe,  30,  which  is  pre-  natural  guar- 
cisely  analogous  to  the  present  case,  except  that  was  dian,  does  not 
a  controversy  between  the  infant  donee  of  the  grand-  hL  creditors, 
father,  and  the  credit#s  of  the  father,  and  this  with  nor  make 
a  purchastt'frfn^the  father.    All  our  statutes  to  pre-  ^  "***  ^  ^* 
vent'fraudai^  iPe  gifts,  or  loans,  or  sales  of  slaves,  t^^ta^*' 
always  contemplate  and  provide  against  the  frauds  dAd. 
of  the  donor  or  donee,  vendor  an^  vendee,  or  the 
borrower  and  lender.     But  they  V  where  lay  the 
estate  liable  fo  the  debts  of  either,  where  it  is  held 
by  one  of  them,  as  the  natural  guardian,  or  fiducia- 
ry, of  a  third  party,  who  has  made  no  sales  or  loans, 
or  contracted  no  debts  to  be  defrauded.   '  It  would  « 

be  a*merciiiBs  act  of  the  law  to*  depftfe  an  infant 
of  possession,  and  declare  him  or  her  incapable  of 
managing  the  estate,  and  for  this  cause  to  assign 
this  possession  to  another,  and  afterwards  make  it 
a  fraud  in  the  infant,  for  permitting  that  possession, 
and  to  subject  the  estate  either  to  the  debts  or  sales 
of  him,  to  whom  the  law  confided  the  possession, 
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FpRtTTH 

VS. 

Krbakbauh 


Peclarations 
of  the  veodot 
of  a  party  9 
made  before 
the  sale,  or 
the^Ycital  in 
the  deed 
such  vendor 
had  execute 
ed,  are  com- 
petent evi- 
dence dghinst 
his  vendee. 


It  seems  the 
statute  a- 
gainst  fraud- 
ulent gifts, 
does  not  ap- 
ply to  trans- 
actions with- 
oii|«the  state. 


Where  a  slave 
is  delivered  to 
the  father  of 
the  infant  do- 
nee, or  the 
child,  the 
poisession 
does  follow 
the  gift,  as 
required  by 
the  statute. 


barely  because  he  had  the  possession.  In  such  case 
the  possesion  of  the  father,  is  the  ]()o6session  of  the 
child.  Here  the  father,  or  natural  cuardian,  was 
neither  the  borrower  nor  lender,  nor  donee  or  ffran- 
tee  of  the  grandfather,  and  the  grandfiather's  debts, 
or  purchasers  from  him,  are  not  in  question. 

The  court  admitted  tlie  subsequent  and  frequent 
parol  acknowledgements  of  Forsyth,  after  the  gift 
to  his  daughter,  and  before  he  sold  the  slave,  that 
the  slave  was  not  his,  to  be  given  in  evidence.  Such 
evidence  was  proper,  and  the  defendant  claiming  un- 
der Forsythi  was  bqund  by  his  acts  and  acknowl- 
edginents  before  the  sale.  We  cannot,  therefore, 
gee,  why  the  recital  in  the  deed  of  trust  was  not  ev- 
idence of  a  still  niore  high  and  unerring  character, 
and  as  strong  as  could  well  be  given,  that  he  had 
not.  but  that  his  daughter  had  title,  derived  by 
gift  from  the  grandfather.  It  was  an  error  there- 
fore, to  say,  that  the  recital  and  provision  in  the 
deed  of  trust,  being  a  most  solemn  act  of  Forsyth,- 
did  not  prove  the  lacts  which  it  cpntains,  as  stated 
in  the  second  instruction.      ^ 

As  to  the  third  instruction,  it  is  not  more  tenable. 
It  is  shaped  to  fit  the  provisions  of  the  statute  of 
this  country,  relative  to  gifts  of  this  character, 
where  possession  does  not  go  to  the  donee  at  the 
time  of  the  gift,  and  it  seemfto  have  been  forgotten 
that  tliis  gift  was  in  Maryland,  i|here^ur  statute 
does  not  operate. 

Moreover,  if  the  statute  could  haye  ^ff^ct,  the  in- 
struction had  mi(  application  to  the  case.  For  there 
was  no  evidence  but  whs^t  proved  possession  follow- 
ing the  gift,  if,  as  we  have  already  said,  the  posses- 
sion of  the  father  as  guardian,  was  the  possession  of 
the  child.  Besides,  the  latter  clause  of  the  instruction, 
seems  to  suppose,  that  the  personal  possession  of  the  . 

ElaintifiTwas  necessary,  when  the  law  did  not  allow 
er  tp  bold,  or  manage  it,  and  it  excludes  the  pos- 
session of  the  father,  as  her  possession.  How  the 
infant  was  to  hold  possession,  except  by  her  guar- 
dian, we  are  at  a  loss  to  know,  and  as  all  the  evi- 
dence conduced  to  show  such  a  possession,  the  last 
clause  of  this  instruction  was  as  erroneous  as  the 
first. 
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Judgment  revera^  with  costs,  verdict  set  aside,  Forsyth 
and  cause  remanded  for  new  proqeedings  not  incon-  khiYkbaum 
tistent  with  this  opinion. 

I  Chinn  and  Lo^hbmmghy  for  plaintiff. 


Logan  VS.  Steele's  heirs.  ejbctmht, 

£iTor  to  the  Fayette  Circuit;  Jxssx  Blsdbok,  Judge.         Case  14. 

Landlord  and  Tenant.  Etiojppel.  Vendor  and  vendee. 
Decrees,  Evidence.  Conoeyanees.  Merger  of  Utles, 
IFbiTiitity. 

Judge  Mills  delivered  thfr  Opinion  of  the  Court.  April  21. 

Logan  brought  his  ejectment  against 
Moore  as  ten^t  i^  possession,  and  the   heirs  of^j^Gtmenibj 
Ridiard  Steele  entered  themselves  defendants,  for,  ga^t  Moor» 
and  nvitb  Moore  their  tenant.  and^te^ie, 

pn  the  trial,  ILogan  gave  in  evidence  a  patent 
from  the  Commonwealth  to  Hugh  Thompson,  and  Pl&intiff'p  ti^ 
a  conveyance  from  Thompson  to  Lewis  Craig,  for  *^®' 
171  acres  tliereof,  and  a  conveyance  from  Lewis 
Craig  and  others  to  Himself,  dated  November  16th, 
1799,  embracing,  not  only  the  171  acres  aforesaid, 
but  aidjoining  lands,  amounting  in  the  whole,  to 
520  acres;  the  patent  of  %  certain  Joseph  M'Nitt, 
having  interfered  with  the  patent  of  Thompson,  to 
the  extent  of  the.nf  acres,  and  Craig  having  united 
in  himself  both  patents  on  that  ground,  before  he 
conveyed  to  Logan,  Thompson's  patea^  being  the 
oldest.  r 

He  next  gave  in  evidence,  an  article  of  agreement 
between  himself  and  Richard  Steele,  by  the jprovis- 
iona  of  which,  he  sold  100  acres,  part  of  the  said 
^71  acres,  to  Steele,  part  of  the  price  of  which  was 
ptfid,  and  the  rest  appeared  to  remain  due.  This 
article  is  dated,  October  7th,  11901.  Steele  entered 
and  received  the  possession  from  Logan  under  this 
purchase,  and  resided  thereon  till  his  death,  having 
previously  made  a  will,  in  which  he  devised  the 
100  acres  to  his  widow  for  life;  and  from  her  it 
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LoGAZf  came  to  the  possession  of  her  children,  who  were 

SxfiELK^s       ^^^  ^^^^  ^^  Richard  Steele,  who  had  placed  the 
HEIRS  present  tenant,  Moore,  in  possession. 

^'  During  the  tenancy  of  Mr^.  Steele,  the  widow,  un- 

der the  will  of  her  late  husband,  she  brought  her 
bill  in  equity,  against  Logan  for  a  conveyance, 
which  he  resisted,  by  showing  that  the  purchase  mo- 
ney was  not  paid,  and  her  bill  was  ultimately  dis- 
^  continued.    The  foregoing  were  the  facts  and  title 

j  on  which  Logan  relied  for  a  recovery. 

I*  The  defendants  then  gave  in  evidence,  a  deed  of 

(  Title  of  the   .Conveyance  ot  the  same  land,  dated  the  14th  day  of 

defandant.     June,  1803,  from  Logan  to  James  M'Chord  of  Fenn- 
sylvania. 

They  next  gave  in  evidence  the  record  of  a  suit 
Record  ofthe  in  chancery,  from  the  general  court  of  this  State, 
mttvsfL^'  Barnard  M'Nitt  against  said  Logan,  for  the  same 
gan,  given  in  land,  in  which  the  bill  claimed  it  under  Joseph  M'^ 
evidence.       Nitt's  patent,  because  Barnard  was  the  true  heir  of 
the  original  owner  of  the  J3re-eraption,  instead  of 
Joseph,  under  whom  Logan  held,  and  because  the 
«  patent  issued  wrongfully  to  said  Joseph.     This  bill, 

tlie  General  Court  dismissed,  but  on  the  apiieal  pf 
B.  M'Nitt  the  complainant,  this  court  reversed  that 
decree,  and  decided  that  B.  M'Nitt  was  entitled  to 
recover  the  land,  and  ditected  a  decree  in  conforni* 
ity  thereto,  in  the  General  Court.  This  is  the  same 
opinion  and  decree  of  this  court)  reported  in  Lit- 
tell's  select  cases,  60.  After  the  return  of  the  cause 
to  the  General  Court,  that  court  proceeded  to  eflec* 
^  tuate  the  opinion  and  mandate  of  this,  by  prepara- 

tory steps  and  a  final  decree;  from  whjch,  Logan, 
being  dissatisfied,  appealed,  and  the  decree  of  the 
,  Grcneral  Court  was  affirmed,  and  this  is  tl^e  (Ji|se  re- 

ported in  Littell's  select  cases,  U9.  The  decree  so 
affirmed,  directed  Lo|^an  to  convey  about  540  acr^^ 
including  the  one  hundred  now  in  contest,  to  the  sbid 
Barnard  M'Nitt.  Logan  failed  to  convey,  and  the 
,  General  Court,  at  their  January  term,  1816,  appoint^ 

«.  ed  a  commissioner  to  convey  the  land  for  him,  aod 

the  commissioner,  at  the  same  term,  reported  a  deed 
of  conveyance,  pursuant  to  the  decree,  and  con- 
taining a  warranty  therein,  on  behalf  of  Logan,  a- 
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l^^.»o«  iiimself,  and  all  claiming  under  Iiim;  and  said  Looah 
conveyance  was   regularly    acknowledged  by  the  g^^g*'^,, 
comuiissioner,  and  ordered  to  record  by  the  court,     hbirs. 

The  defendants  neit  gave  in  evidence,  the  record  ^^^  ^^ 
of  «  suit  in  chancery  of  tiic  Franklin  circuit  court,  Steele's  hein 
i^ieiiein  the  heir^of  Richard  Steele  were  complain^  aeaiDstB. 
antfl,  and  Barnard  M'Nitt  and  said  David  Logan  ^^^***'*^  ^ 
vrere  defendants,  in  which  said  heirs  claim  a  con-     ^^*"* 
veyance  of  the  same  land,   either  from   M'Nitt  or 
Lo^an,  in  whichsoever  the  legal  title  might  be,  by 
^a  virtue  of  a  contract  made  between  said  Richard 
Steele  their  ancestor,  and  Barnard  M'Nitt.     In  this 
8uit,  David  Logan  answered,  resisting  their  claim, 
and  against  Barnard  M'Nitt,  the  comiMainants,  pro- 
oeeded^by  publication,  as  a  non-resident.    At  the 
trial  OT  that  cabse  the  complainants  dismissed  their 
bill  as  to  Losan,  because,  as  the  record  says,  it  ap- 
peared that  Loffan,  by  the  aforesaid  commissioner, 
in  the  General  Court,  had  conveyed  his  title  to  Bar- 
nard M^Nitt.    But  a^inst  IVPNitt  they  proceeded 
by  default,  and  obtained  a  decree,  directing  him  to  j^ 

convey  the  land  to  them.  A  commissioner  was  ap- 
pointed, who.  conveyed  the  land  from  M'Nitt  to 
them  accordindy.  They  also  gave  other  evidenic, 
conducing  to  show,  that  Richard  Steele  in  his  life- 
time, and  his  heirs  since  his  death,  at  the  expiration 
of  the  tenancy  of  their  mother,  held  the  land  ad- 
versely under  the  claimof  said  Barnard  M'Nitt. 

To  these  records  Logan  made  no  other  reply,  Objection  to 
than  objecting  to  the  admission  of  them,  as  impro-  the  records 
per  and  irrelevant  evidence.    But  the  court  overrul-  ^on.^^^*^^^* 
ed  the  objection,  and  he  excepted. 

To  rebut  the  evidence  of  the  conveyance,  which  M'Cord's  re- 
he  bad  made  to  M'Chord,  in  1803,  he  gave  in  evi-  j^L^i^'a"*'^ 
dence  a  re-conveyance  from  MXhord  to  himself,  *^  ' 

dated  May  22nd,  1815. 

On  this  evidence,  the  counsel  for  Logan  moved  Instractlonf. 
the  court  to  instruct  the  jury  in  substance,  that  if 
tliey  found  that  Logan  sold  to,  and  put  Richard 
Steele  into  possession,  under  the  sale  evidenced  by 
the  artide  of  agreement  aforesaid,  and  that  Moore 
was  tenant  to  his  widow  •  during  her  life,  and  aAer 
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Logan  her  death,  to  her  and  Richard  Steele's  heirf,  and 
Steele^s  ^^^  ^^^  patent  to  Thompson,  and  his  conveyance  to 
BEIR8  Craig,  and  from  Craig  to  Logan,  covered  tne  land, 
the  records  offered  by  the  defendants  did  not  pre- 
vent the  lessor  of  the  plaintiff  from  recovering. 
But  the  court  overruled  the  motion,  and  instructra 
the  jury ,  that  the  decree  and  the  conmissioner's  dee4^ 
made  in  pursuance  thereof,  did  preclude  the  plain- 
tiff from  recovering. 

The  jury  found  for  the  defendants  accordingljr; 
and  Lo£an  has  appealed,  and  complains  in  this 
court,  that  these  decisions  of  the  court  below  vnert 
erroneous. 

The  first  point  that  presents  itself  in  reviewing 

i^uestion  sta-  the  decisions  of  the  iaferior  court,  is,  the  ii|ht  of 

ted.  Steele^s  heirs  to  question  the  title  of  Locan,  fi  their 

4.^  ancestor  was  a  purchaser  from,  and  tooK  possesaon 

under  him,  by  an  executory  contract. 

J       It  is  a  well  settled  general  rule,  that  when  the  re- 

enantcan-    lation  of  landlord  and  tenant  has  existed  between 
t  gainsay    the  plaintiff  and  defendant  in  an  ejectment,  the  ten- 
tiuir"*''^"*''  ant  cannot  gainsay  the  landlord's  title,  and  set  up  an 
*  '  outstanding  title,  existing  either  in  himself  or  oth- 

ers. 

But  this  rule  has  been  held  by  this  court  flexible 
to  circumstances,  as  in  the  case  of  Swan  vs.  Wilson, 
I  Marshall,  99,  where  the  tenant  had  gotten  a  de- 
cree against  the  landlord,  for  the  title  to  be  convey- 
ed to  nim  on  some  existing  equity  between  them. 
This  decree  was^  held  sufficient,  so  far  to  destroy 
the  relation  of  landlord  and  tenant,  as  to  absolve 
the  tenant  from  his  fealty,  and  permit  him  to  show 
a  superior  title  out  of  the  landlord. 

The  same  doctrine  of  estoppel  to  question  the  title 
of  the  plaintiff  on  part  of  the  defendant,  has  been 
applied  in  this  court,  to  a  tenant  holding  by  virtue 
of  an  executory  contract,  who  had  received  posses- 
sion from  the  plaintiff.  Such  is  the  case  of  Connel- 
ly's heirs  vs.  Chiles  &c.  2  Marsh.  242.  And  al- 
though this  case  has  been  complained  of  as  obscure, 
by  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Bleight  vs.  Rochester,  7  Wheat.  5d0,  yet 


Where  the 
tenant  ob- 
tains a  decree 
against  the 
landlord,  for 
the  title,  he 
is  absolred 
from  his  feal- 
ty ft  maj  de- 
■j  the  title  he 
•nteredjioder 

One  who  oh* 
tains  posses- 
sion under  an 
•listing  con- 
tract, cannot 
den^  the  title 
jtf  his  vendor. 

filight^s  heirs 
Ts.  Rochester 
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it  16  easily  understoo'd  by  us,  and  its  principles  ad-  Logan 
mitted,  and  not  overthrown  by  the  case  of  Biii£ht  o     ^^ .' 
vs.  Rochester.  "^     ^™^* « 

.  This  is  a  siiiiiraary  oi  the  case.  .  ^ayi  sqld  la     ^^'    ' 
Corinell3r,  gi^Ve  his  bond  wimisn^ty  tjp'citjnW,  an4  ec^l^^ 
^gave  hiin  the  pos^j^iono(  the  land.  Connelly,  tpol^.  irac^after.re- 
"pbssession  of  thejand  and  enjoyed  it  l^iig,^po  cop-  oovermp^at 
veyaiice  %ving  bee^  miide,.  jtdri?^^'  aft^r  the  bond'  ^,*2ito^' 


forfeited  by  a  breach'  in^^npt  conveying.  |^fIoi^;ielly,  ioeoali^^ 
sued  Hhys,  or  raiher  hif  snircty,  on  this  breach,  anc)  niw»**an«ii. 
recovered,  and' received  the  fuU  value  ^iTthjB  land..  i^rfn^SSd 
HayVheirs  brought  their  eject ipent  against  Con-1  caii»o'i* 
neli3         '"    '  "^      *  r    ^         *  .  ' 

8ion 


y,  or  his. heirs,  to  fegain  from,thein  tji^e  posses-  tect  himself 
\  which  iConnelly  |iAd  ri^ceived'frp^^ 


tor,  eipecially  as  Connelly  Jiacl  C9inpletely  r^sdnd-^  °  mg  title 
ed  tHf  contract  and  recc|vcred.  tne  prjce  ,.  JH[e,wfls 
in  this  s|tuatioif  ^,9^P.4  ^^  restore  t$^, laQfl  Co;i« 
nelly's  heirsset  "pari'  oiit^fancji/ig  ti^ie,  xyhicli  j?^-. 
istet)  When  their  ancestor  hadj  hoijgjit  ojf  ^ays,  ^d 
under  which  C^nnelU^  had  taken  prqtect Jon ^  Jlftei;. 
the  riecovery  back'  of  tne  yaliie  of  |he  jancj'  frpme 
the  surety  of  Ijiays.  ConiieUx  or  his  heir^  were  hqld. 
to  be  estopped  to  set.  pp  this  oiitstaniljiigtitl^,  gr  to 
question  the  tide  6t  Hays,  under  whicH  he  had  tak- 
en possession. 

The  question  then  is^^  do^  that^case  govern  tli'e 
precteiit.^  We  conceive  not.  Tliere  are  circupi- 
stances  in  this  case,  whicli  dUtihgdish'it  frbin'that, 
a^d  autfaorizfe''a  different  decision. 

In  the  |ir^i  ^ase,  I^ogq^n  himself!  had  disamrinefl.^isf  vendee  in 
contract' with  Steele,  and  destroyed  the.  relatipn  of  possession,* 
vendor  and  vendee  bet  ween,  them,  by  conveyii\g  the  ^*^<>»^  vendor 
sa'melatid  toM^Chordlh  l8dS,  wKich  he  had.. cpn-  another  in 
tractedto  convey  to  Steele  in   1800.     Friom  that  violation  of 
moment  Steele  could  treat  him  as  a  stranger,  and  ?*"u®°,*™J*» 
.  was  no  longer  bound  to  look  to  hinfi  for  a  title,  or  andmay  de-  • 
to  hold  the  possession  ibr,  or  under  him.    If  Steele. ny the tit]« he' 
wished  a  conveyance,  he  must  g6  to  M^Chord,  and^'*^"'^^  ««- 
not  to  Logati.    If  he  wished  to  remind  the  contract  chas^nSde- 
and  restore  the  possession,  lie  was  bound  to  restore  fend  undet 
to  M*Chord,  who  was  then  clothed  with  the  rights  any  othe* 
of  Logan.    TWti  fact,  if  no  other  existed,  fully  ^^**'°- 
Vol.  VII.  0 
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LoQAv         i^arranted  the  defendftntB  here  to  question  the  iitte 

■«**  Butif  thisconvesranceofthe  land  to  M'Chord, 

_^  was  out  of  the  question,  and  Logan  had  ever  since 

S^^Md   hi*  Bale  to  Steele,  continued  to  hold  the  title  him- 
posMiiioiia-   self,  there  is  another  important  circumstance  here, 
(ftinstthtf       which  fully  authoriies  the  defendants  to  question 
^t^&il*^  the  title  of  Logan,  and  that  is  the  decree  of  the  gener. 
iolfMiiiere-  al  court,  directing  Logan  to  convey  his  title  to  Bar- 
l8tioD,«]i<)     nardM'Nitt.    This  was  a  real  controversv,  com- 
TMd*i*in^*  menced  in  the  year  1803.     At  what  time  the  pro- 
pcMMMioQ       <^^  ^'^^  servetf  on  Lo^an,  does  not  appear  from  the 
bom  all  fm^    record,  as  the  process  is  mislaid;  but  Logan  answer- 
^hardtttiai.     ^d,  and  the  issue  was  made  up  in  1804,  and  in  1808 
this  court  determined  that  B.  M'Nitt  was  entitled  to 
the  land,  and  shortly  aflerwards  the  ^neral  qpurt 
effectuated  that   determination.      It  is  immaterial 
whether  that  suit  was  prosecuted  in  the  nanoe  of  M'* 
Nitt  for  the  benefit  of  Steele,  as  some  parts  of  this 
record  would  seem  to  prove,  or  whether  Steele  was 
a  stranger  to  it,  and  in  no  other  manner  privy,  than 
as  a  purchaser  by  executory  contract  from  Logan. 
It  directed  the  title  of  Logan,   instead  of  going  to 
Steele,  as  Logan  had  covenanted  it  should,  to  go  to 
M'Nitt,  by  virtue  of  a  paramount  equity,  and  whe- 
ther rightfully  or  not,  at  this  day,  is  wholly  immate- 
rial. From  the  date  of  that  deiree,  as  was  well  observ* 
ed  in  argument,  Steele  was  absolved  iVom  all  duties 
to  Logan,  and  the  relation  between  the  two  as  ven- 
dor and  vendee  was  dissolved,  and  Steele  was  »t 
liberty  to  say,  that  Logan  was  not  the  one  to  whom 
he  was  to  look  for  title,  or  to  whom  he  was  bound 
to  restore  the  possession,  as  that  jjos&ession  was  de* 
creed  to  another,  by  a  judicial  sentence  obligator^ 
on  Logan. 

On  t*ie  question  whether  these  records  ought  to 
*^  adwree  *^*^^  *^"  rejected,  there  can  be  no  doubt  that  the 
18  tfompetoDt  record  of  M'Nitt  vs.  Logan  was  properly  admitted, 
•▼idcDce  in  If  Logan  could  give  the  act  of  a  conveyance  from 
•J  «i*cj«»«ni  Craig  to  himseli  inevidenee,  to  operate  on  the  rights 
vJnaaeT*"'*'  ^^}^^  defendants,  they  consequently  could  give  in 
evidence,  any  conveyance  from  Logan  to  others,  or 
a  judicial  determination  directing  Logan  to  convey 
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to  others.   If  a  conveyance  from  a  ft  ranger  could  give  Lo«Air 
Logan  a  title,  so  a  conveyance  from  him  to  a  itran-  gy.^!^ 
ger,  or  directed  to  be  made  to  a  stranger  by  an  irre*  ^•■■***^' 
versiMe  decree^  could  fetnove  the  estoppel  to  qoea- 
tioD  Logan^s  title. 


BKIKt. 


As  to  the  record  of  Steele^s  heirs  against  M'Nitt,  Void 
there  are  various  objections  made  to  it  in  argument,  ^^^^S^^ 
trhich  are  forniidabie,  and  must  haye  been  decided,  ^vS&Se  to 
if  the  court  below,  after  admitting  it,  had  instruct-  proveluiwa 
ed  the  jury  that  it  passed  any  title.     But  as  the  case  P^?J**'*^ 
is  presented,  there  is  no  necessity  of  deciding,  whe-  Jrot  oriS" 
ther  that  record  did,  or  did  not,  strip  M^Nitt  of  the  •laim. 
title,  or  whether  Steele's  heirs  took  nothing  by  it« 
For  if  it  be  conceded,   (without  deciding  tne  ques- 
tion,) that  this  decree  is  void,  as  well  as  the  title 
made  under  it  by  the  commissioner,  still  it  might 
be  given  in  evidence  to  show  how  Steele  claimed  to 
hold.     We  have  seen  that  he  was  at   liberty,  *  after 
certain  events,  to  hold  adversely  to  Logan,  and  to 
question  hb  title,  and  this  decree  and  deed,  though 
void,  might  be  used  to  prove  that  he  actually  did 
so.    It  was  an  attempt  to  get  a  title,  on  which  the 
representatives  of  Steele  might  place  confidence,  al- 
though it  deserved  none.     On  the  same  principle, 
a  void  title  amy  be  given  in  evidence  to  show  ex- 
tent of  claim,  and  that  the  possession  is  adverse 
-when  the  statute  of  limitations  is  concerned,  and 
length  of  possession  gives  title,  though   the  deed 
does  not,  ami  the  statute  operates  as  an  estoppel  to 
question  the  validity  of  the  deed.     Indeed,  to  sanc- 
tion such  titles  is  the  object  of  the  act     For  he  that 
has  a  valid  title  needs  to  bar  no  protect  him. 

The  remaming  question  is,  the  efi*ect  of  those  re-  fiifoctef  tBn 
cords,  as  the  court  below  decided  that  they  were  f**"^®"'^*"*^^ 
conclusive  against  the  plaintiff.  tioM  uodwT 

We  perceive  no  objection  to  this  decision.    The  Jhe tamcaiof 
decree  and  the  commissioner's  deed,  which  seems  to  deed  made  bj. 
have  been  made  in  conformity  thereto,  were  docu-  tbepartjf  se- 
ments  of  a  high  grade  of  evidence,  and  on  which  JJJJ^^*^*^ 
the  court  could  decide.     The  conveyance  by  the 
commissioner  ought  to  be  construed  to  do  whi^  Lo- 
gan himself  ought  to  have  done,  in  obedience  to  the 
decree,  as  the  act  of  the  commissioner  b  by  a  stat- 
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Logan  ute,  the  substitute  for  bis  pwn  deed-     Giving  it  thi« 

«     ^**'* ,         construction,  it  was  conclusive  that  Logan  had  no 

HEtR»  ^ 


title)  anc)  tiiercfoVe,  couf4  noV  recover,  and  this  i^ 
what' we  have' seen  the  drfendauts  were  perautted 
to  show,  if  they  could. 

Itis  said  that  the  decree  of  &f 'Nitt  vs.  Logap,  is 
Whentwoor  foif'thecjaim'of  J'osepli  WNitt  only,  and  therefore, 
more  titles      fciabiVoi  affect  tnc  cl'ajin  pf  t"homp»on,  which  Logaa 
"eJi^D^they    a)so'he|d.     it  is'truc;  that  the  ecjuity  set'out,  ^nd  thq 
arTmergea;    decree  obtained  against  him,  is  a  certain  decree  for 
and  bis  sub-    Itie  iiUe  oV  patent  of  Joseph  M'Nitt,  and  there  is  no 
sequent  cop-   ifttjmation  either  in  bill  or  answer,  that  Logan  had 
pae^passe^  all  Accpilred  any*  otlier  title  to  the  ground.     But  this  can 
make  no  possible  difference.     Tlie  rooiuent   these 
two  tilles  of  claims'of  Joseph  M'Nit(  anil  I'honip- 
6i>ri,  were  united  in  ^he  person  of  liogan,  one  merg- 
ed in  the  other,  and  ^ye  are  acquainted  wjth  no  pro- 
cess of  separation,  by  which  they  could  be  disunit- 
ed— how  he  could  convey  one*  and  l^eep  the  other, 
and  the  conve)^ance'un(]er  the  decree  Would  consc- 
qnentty  take  bollV. 

The  existence  of  another  an<l  superior  title  by  vir- 
Decree  and  ture  of  which  he  he|d  the  land,  might  have  beeo  a 
r°a  commts-  8^***'  defence  for  him  against  the  suit  of  M'KUt,  if 

sioner,°liiiT"'  ^^  '^^^  ^^  ^^  "P-     '^^^  ^*  ^^  ^*4    "^t   do  SO,  it   mat- 

the  effect  to    ters  not  bow  many  othei*  claims  he  may  have  ac- 

Kr"^h**^°     Quired,  or  how  strong  or  valid  they  maybe;  they 

if  ha<},  tiuT'^'  ^ould  all  pass  by  the  decree  and  the  conveyance 

Dot  sanction-   in  pursuance  thereof.     For  a  party  cannot  be  per- 

ed  in  the  suit,  mitted,  ill  a  case  pf  that  character,  to  try  one  defiance 

after  ahother,  in  a  new  controversy  on  f ach.    On 

that  hypothesis,    controversies    of   this    character 

would  f3e  endjess;^  and  the  doctrine  that  rts^  adjuditaia 

h  conchisive  between  the  parties  y.n  the  same  sul^- 

ject  matter,  would  fall  to  the  groimct. 

But  it  is  contended  that,  as  ^ogan  bad  conveyed 
Comnnssion-  the  land  to  M^Qhord,  before  there  is  aiw  eviiknce 
or^s  deeds  litis  peiiJcnlis,  between  Logan  and  ^arnard  li^'^Jitt,  a^ 
tul tfi  n^r  ^^^  ^onyeyance  of  Logan  to  M'Chord  bears  date b<5- 
i^  bos  at  th^  f^^^  ^^^  filing  of  M^Nitt>  bi)l,  and  that  W'M'ChorJd 
time— and  a  Was  not  party  to  that  suit,  )iis  rights,  or  the  title 
warranty  in  whicli  he  held,could  "notbe  preJMdiced.by  thatsuit. 
Jectedt;  it  T»"s  may  |.e  cori:ect;  }f  WChoi^  ^v^  ^ow  4^ 
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idaiuiiff.    6.  M'NJtt  loay  not  b«v0  succeedsd  by  the  Log  ah 
decr^,  io  fecoy^r'mg  my  part  of  this   100  aerea,  g^j.^/'^,g 
and  vet  the  decree  and  conveyance  of  M'Nitt  be    hsiks. 
conclusive  against  Mm,  in  this  action.  It  must  be  re- 


menibered  that  the  decree  directed  him  to  convey,  decree,  ope- 
with  warranty  against  all  claiming  under  hioj,   and  y***11^*'^*^ 
the  deed  executed  by  the  commissioner,  is  as  broac)  tUebe5»fitof 
in  its  warranty  as  the  decree.     M'Chord,. before  the  all  title  the 
commissioner  execute&  this  deed,  had  re-conveyed  to  party  may  af- 
Loyim  and  of  course,  thetitle  gotten  from  M'Chord,  *X       ""' 
whu'h  was  hitherto  unaffected  by  M'Nkt's  ciecree, 
passed  by  the  deed  of  the  commissioner,  as  really,  as 
if  Loffan  had  executed  the  deed  himself  in  obedieoce 
to  this  decree.     His  warranty  will  still  stand  in  ,his 
way,  even  if  he  should  acquire  many  subsequent  ti- 
tles.    He  would  be  estopped  to  assert  them  against 
his  warranty,  which  binds  him  to  let  the  land  alone 
till  that  warranty  is  released  or  removed. 

There  is,  therefore,  no  error  in  the  judgment  of 
the  court  below,  and  it  must  be  affirmed  wUh  costs. 

fViekUffe^  for  appellant;  Haggitty  Depew  and  Lough- 
iorotighj  for  appellees. 


Stewart  vs.  Tevis'  ex  or.  covekaht. 

Error  to  the  Madison  Ci^ait ;  GEoacLE  Shanmo;c,  Judge.        Case  15. 

Damages.    FirdicL   JPractice.    Err^^ 

Jfnilgft  Ov^BLEY  deliTercd  tlie  Opiaioa  ^f  the  Coart.  Apiil  22. 

StevvaRt  leaepd  of  Tevis  a  house  and 
lot  in  the  town  of  Hichioipndii  foe  the  term  of  three 
years,  and  c^.venaiif^dU>p9Qr,  annually,  therefor,  one 
hundred  and  fifty  ddlars.  Suit  wa^  brought  by 
Tevis  upon  the  covenant,  and  breaches  assigned  in 
the  non-payment  of  each  year's  rent.  Stewart  made 
default,  and  a  writ  of  enquiry  was  awarded  to  as- 
sess damages.  Five  hundred  and  twenty-three  dol- 
lars damas;es  was  assessed  by  the  jury,  and  judgment 
rendered  therefor  against  Stewart.  To  reverse  that 
judgment,  this  writ  of  error  is  prosecuted. 

The  judgment  cannot  be  sustained.     The  d^tpa-  Virhere  tii» 
ges  asscsBed  by  the  jury,  are  unjust  and  excessive,  i^^^  ' 
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dnmages  not 
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the  aHe^- 
liont  of  the 
flecltimtiom 
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OQj^ht  ex  offl' 
e«o,  to  tet  it 
atide,  k  if  it 
be  not  done, 
this  court  will 
rererse  the 
jndgmentand 
direct  it. 
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ami  bcyMcl  what  the  court  was  bound,  tx  officio^  t# 
know  the  plainttiT  in  that  court  was  entitled  tore- 
cover. 

Judgment  ought  not,  therefore,  to  have  heea  ren- 
dered for  the  amount  of  damages  as^ssed,  but  the 
inquest  of  damages  ought  to  have  been,  tx  officio.^  set 
aside  by  the  court,  as  was  dei  ided  by  this  court,  ia 
the  case  of  TucVer  vs.  Smith,  1  Littell,  209. 

The  judgment  must,  therefore,  l^  revenged,  with 
cost,  and  the  cause  remandctl  for  further  proceedings 
not  inconsistent  with  this  ofunion. 

Capperlon  and  Breck,  for  j)laintiffs;  Turner  for  de- 
fendant. 


Trxspass. 

esse  15. 


April  1^. 


Stewart  vs.  JewelL 

t^ot  to  the  Clarke  Circuit;  GsoaoE  SiiAfii«o:>i,  Jodge* 
Pkadimg.  JJUegotion  and  proof.  SUUutis,  hdoiwru. 


B^idence. 


Judge  OwSLST  delivered  the  Opinioo  of  the  Court. 

Stewart  sued  Jewell,  and  declared 
Declaration,  against  him,  for  trespass  in  shooting  a  horse  in  his 
inclosure,  which  is  allesed  not  to  have  been  such  as 
is  required  by  the  act  of  assembly  in  such  cases  pro- 
vided. 

At  the  trial,  which  was  had  upon  pleadings  which 
allowed  every  defence  to  the  merits,  evidence  was 
introduced  by  both  parties;  that  on  the  part  of  the 
plaintiff,  conducing  to  prove  the  allegations  of  his 
declaration,  and  that  on  the  part  of  the  defendant, 
conducing  to  prove  that  he  was  not  guilty. 

After  the  evidence  of  both  parties  was  through, 
the  court  instructed  the  jury,  that  they  must  find 
for  the  defendant,  unless  they  should  find  from  the 
evidence,  that  the  plaintiff's  horse  was  within  the 
ilefendant's  inclosure  at  the  time  the  defendant  com- 
mitted the  trespass  mentioned  in  the  declaration  by 
shooting  the  horse. 

Under  the  instruction,  the  jury  found  a  verdit  for 
^dr^^  the  defendant^  and  judgment  was  thereupon  render* 
^^eflodant.     ^d  against  the  plaintiff. 


instnictioDs. 


Verdsct  and 
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The  question  is,  as  to  the  correctness  of  the  in-  Stewaet 
sirucjion  inrhich  was  given  to  the  jury.     Without  j^^^J^^ 
proving  that  the  horse  was  shot  by  the  defendant , 


within  his  encloaire,  the  plaintiff  could  not,  we  ap-  u^  in  an  ae- 
prehend,  be  entitled  to  recover  the  double  duuia-  tioDundorthe 
ges  ^iven  by  the  act  of  a»s^nibly  for  such  trespasecs^  ?*^***  J*^ 
and  if  the  instruction  had  only  gone,  to  Inform  the  b^ait^^nllict- 
jury,  that  without  proof  of  the  iiorsc  being  shot  by  cil  by  thede- 
the  defendant,  within  his  enclosurej   double  dam-  ^*?^""^    . 
ages  could  not  be  recovered,  we  should  have  had  J^fficieoUo^' 
no  dlflicttlty  in  sustaining  thejudgment.     But  if  in  closures,  the 
fiict,  the  horse  was  shot  by  tfie  defendant,  though  plaintiff  ikii 
not  witliin  his  enclosure  at  the  time,  he  was  un-  caj^'^^hfn^ 
doubtedly  guilty  of  a  trespass,  for  which  the  plain-  the  act,  he 
tiff  has  not  only  a  right  to  maintain  an  action,  but  n>ay  yet  re* 
for  which,  if  proved,  he  was,  in  this  action,  entitled  t^°tpa«»^t* 
to  recover  damages  commensurate  to  the  injury,  not-  commoulaw^ 
withstanding  he  has  declared  as  for  a  trespass  com- 
mitted within  the  inclosure  of  the  defendant. 

The  instruction  was,  therefore,  erroneously  given 
to  the  jury.    The  judgment  must,  consequently  be 
reversed  with  cost,  the  cause  remanded  to  the  court   ' 
below,  and  further  proceeding  there  had,  not  incon* 
sistent  with  this  opmion. 

Hanmniy  for  plaintiff. 


Lyle  vs.  Bradford,  chakcerv. 

Error  to  the  Fayette  Circuit;  Juss  Blepsoc,  Judge*         ^^"^  ^^* 
[fartiei.  Eoidmee.  Procest.    Error,  ^fptab.  Reowor. 

Judge  Ow%hEii  delivered  the  Opinion  of  the  Court  April  2S. 

To  obtain  a  conveyance  of  the  elder 
legal  title  to  hiad,  of  which  John  Lyle,  Patterson  Se^^'i*"^  * 
and  others  were  possessed,  Bradford  exhibited  his 
iHlIin  equity  against  them,  claiming  the  superior 
equity  under  an  adverse  conflicting  entry.  Several 
successive  subpoenas  in  chancery  were  issued  against 
all  of  the  defendants  named  in  the  bill,  but  neitlier 
of  which  appears  from  the  return  of  the  sheriff,  to 
bftfe  been  served  upon  Lyle,  and  there  is  no  entry 
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Lyli  npoti  the  rec6rd  of  the  proceedings  of  his  having 

Bradfori^.    ^v6''«ipjf>^'*ed  to  the  suit,  nor  does  he  appear  to 

1,  have  answered  the  bill.    The  o(her  persons  named 

as  defendants,  answered  the  bill, 'and  the  cause  came 
on  to  hearing  in  the  court  of  original  jurisdiction, 
and  a  d^<^ree  was  therein  pronounced,  dismi^ing^ 
Bradford's  bill.  Bradford  appealed  from  that  de- 
cree, Knd  brought  the  case  to  this  court.  By  the 
decision  of  this  court,  the  decree  of  the  circuit 
coui*t  was'revei^sed,  and  the  cause  remanded  to  that 
court  for  a  decree,  to^  entered  in  favor  of  Brad- 
ford for  the  land.  The  cause  accordingly  went 
back  to  the  circuit  court,  aud  a  decree  was  there 
entered  in  favor  of  Bradford  against  all  the  persons' 
named  as  defendants  in  his  bill. 

After  this,  John  Lyle  departed  this  life,  and  Brad-* 
Bill  of  revi-    fo^d  thereupon  filed  a  bill  of  revivor,  for  the  pur- 
the^emclf  of  P^^  ^^  having  the  original  suit,  and  the  decree 
processoDthe  therein  pronounced  revived,  and  enforced  against 
original  biH,    the  detedeht^s  heir  and  representative.     Tfiie  bill 
aodUs'loss.     refers  to  the  oriuinal   bill,  suggests  the  lack  of  any -i^JI 
return  of  the  sheriif,  by  which  either   of  the'  sub- 
poenas is  proved  to  have*  been  served   upon  the  de- 
cedent, John  L>le,  but  alleges  the  loss  of  seVeral 
subpoenas,  some  one  of  which  it  is  stated,  was  serv- 
ed upon  him,  but  if  not  served,   it  is   insisted  that 
from  his  active   agency   in  the  preparation  of  the 
cause,   Lyle  must  bexor.sidered  as  a  party  to  the 
proceedings,    and   paiticularly,    ad  the   cause  was 
brought  to  this  court,  and  decided  in  favor  of  Brad- 
ford, it  is  contended  that  the  repi-esentativc  of  Lyl** 
must  be  concluded  by  the  decree.  * 

The  bill  of  revivor  was  answered,  in  which  it  is 
.Answer,  dc-  expressly  denied,  thai  any  process  upon  the  origin- 
njing  It.  j^j  jjjjj  ^'jjg  ^y^j.  g^j|.y^^  i\i)on  the'  decedent,  Lyle,  or 
^  *  that  he  ever  engaged  in  the  mana^tnent,  or  prepar- 

ation of  the  r.ause,  and  it  is  insi^ed,  that  he  \9ta" 
no  party  to  the  decree  of  the  circuit  coiirt,  or  of* 
that  which  was  rendered  by  this  codrt,  on  th^  trial* 
of  the  appeal. 

The  court  was  of  opinion,  fhafXyle  was  a'pariy^'^ 
Decree  of  the  and  made  a  decree,  reviving  and  difecthig'  to  be'en-j 
inreuit  court,  forced  the  original  decree  against  his  heir. 
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To  reyerae  that  decree,  this  writ  ot  error  is  {n-oa-  )-''" 

We  have  no  hesitatioft  in  gaymg,  that  the  decedent,  '  * " 

Lyie,  was  no  jparty  to  the  decree,  and  4hat  his  heir 
is  not  concluded  ^  the  decree,  which  was  made  in 
the  original,  suit. 

Were  it  e^n  coippetent  for  Bradford  to  tr^ve^  Iteaonotbe 
out  of  the  recofd  and  prtceedings  of  the  ori^nal  prpvcdjaper- 
cause^  and  prove  liyle  to  have  been  p^rty  in  theac-  toVdecrer^j 
tive  management  aad  prepstation  oi  the  cause,  ^y  otWensrife 
extraneous  eyidence,  so  as  thereby  to  ipake  him  ^  ^^*^  ^7  ^* 
party  to  the  suit,  we  should  hebpynd  ^  say^tb^A  !S^T2'lS»of 
l^radford  has  altogether  failed  to  succeed  ip  domg  tome  part  of 
so  in  the  present  contest.     It  is  triie  that   Bm^for^  Concord  be 
has  succeeded  in  proving  th^t  the  d^ced^i^t)  hcjbre  ■'*•^"• 
the  cause  was  first  hearum  the  circuit  courts  knew 
that  he  was  named  defendant  in  the  hill,  hut  instead 
of  proving  that  he  assisted  in  the  preparation  or 
management  of  the  cause,  it  is  expressly  proved . 
that  he  refused  to  do  $o,  fdleging  th^t  k^  fXAd  never  . 

been  served  v^ith  process.  We  would,  ^.w;CiV€^, 
reject  any  e^ffort  to  prove  the  decedeni  a  jiarty  bv 
evidence  fpreign  fromtl^  i^QO^d,  ^n^as  the  «v^- 
dence  wns  calculated  to  supply  ^owe  dcy(ect  j^ipi  tjb^e  re* 
cord,  occasioned  by  accidctnt^,  loss,  o^  Ji,l\e  like.  Put 
in  this  case,  no  such  .evidence  was  l^trpdMce^y  89 
that  whether  the  decedent  was  a  p^rty,  aiu^'  Jbfif 
tested  by  the  record,  and  by  the  recor4  ^l4jK« 
Tumns  therefore,  to  the  jrecpr^^  X»yle  ;^as  fnopA 
obvioudy  no  party. 

He  was  prayed  to  be  made  a  defendant,  by  the  biH  Naming  a 
Mid  process  was  afterwards  sued  put  ags^t  him,  ^^^^^ 
jbuthe  ai>pears  not  to  have  b^n  J^erved  with  prq-  the  biU  does 
cess,  and  if  not  served,  he  was  not  bpgnd  lo  an-  not  make 
iffver  the  complaint  set  up  in  the  b^l  figainft  |ii«p,  ^^  ^  p4|^ 
and  havinff  fiuled  to  appear  or  answer,  he  paimpt  be  ^^^^or  ii 
considered  a  party  to  the  decrpe.  served  with 

But  after  a  decree  was  pronounced  in  the  circuit 
court  against  Bradford,  he  seems  to  have  brought  Itttea  (be 
the  case  before  this  court,  and  though  it  be  true,  ^^J^hf  from 
that  the  decedent  was  no  party  to  tlie  decree,  it  is  Il^<fecree  dis- 
eontended  that  by  the  record  in  this  court;  ,the  Miwof  aUiif 

Vol.  VU,  ^      P 
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tTLc  cause  appears  to  have  been  heard  as  to  him,  as  well 

^''  as  the  other  defendants  to  the  original   bill,  and 

HADroRo.  jj^^  j^  jg  inferred,  that  he  Was  in  his  liretime,  and 


none  are  par-  his  heir  and  respresentative  since,  are  concluded  by 

ties  here  but    the  decision  of  this  court  from  questioning  the  de- 

those  who       ^ree.     It  should,  however,  be  borne  in  mind,  that 

to^the'^decree  ^^^  ^^^^  ^^  brought  before  this  court,  not  by  writ 

below,  how-    of  error,  and'the  service  of  process  on  anjrone,  but 

evei  t^e  or-     by  an  appeal  prayed  by  Bradford,  so  that  in  whate* 

%onrt*in  the    ^^^  names  it  may   have  been  entered  on  the  order 

cause  may      book  of  this  court,  it  Was  in  substance  and  effect, 

be  entitled,    an  appeal  between  those  only,  who  were  parties  to 

the  decree  of  the  circuit  court,  and  of  course  the 

decree  of  this  court  cannot   be  conclusive  on  Lyle 

or  any  other  person,  not  claiming  under,  or  being 

privy,  to  any  of  the  parties. 

It  follows,  that  the  decree  ought  not  to  have  been 
R«¥]>or  of     revived,  or  enforced  against  the  present  plaintiff  in 

oei7^'  '  But  a  question  arises,  as  to  what  disposition  is  to 

be  made  of  the  case.  The  decree  reviving  and  en- 
forcing the  original  decree,  must,  no  doubt,  be  re- 
versed;  but  is  the  bill  of  revivor  to  be  dismissed? 
Or  should  the  cause  be  remanded  to  the  circuit 
court,  for  an  order  to  be  there  made,  reviving  the 
original  suit  asainst  the  heir  and  representative  of 
the  decedent,  Lyle,  with  permission  for  him  to  an- 
swer  the  original  bill,  if  he  should  desire  to  do  sO| 
and  for  such  proceedings  to  be  had  on  that  bill,  as 
may  bring  the  case  to  a  final  hearing  and  determina*^ 
tion  between  Bradford  and  the  plaintiff  in  error? 

The  principle  of  law,  or  rule  of  chancerv  j>rac- 

tice,  is  not  descerned,  that  requires,  or  woufd  even 

authorize  a  dismission  of  the  bill  of  revivor.     So 

^  M  Ar  as  the  revival  and  execution  of  the  decree,  is 

sought  by  the  bill,  we  have  seen  that  Bradford 

cannot  obtain  the  aid  of  the  court;  but  his  not  be^ 

ing  entitled  to   relief  in  that  respect,  forms  no  ob- 

, .  stacle  to  a  revival  of  the  original  suit  against  the 

heir  of  the  decedent,  Lyle,  provided  the  case  made 

out  in  the  bill  of  revivor,  be  one  which,   by  the 

usage  of  equity,  and  principles  of  law,  ought  to  b^ 

.  revived,  and  such  a  case  we  understand  it  toTbe. 
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Tile  right  claimed  by  Bradford  in  his  original  I'Tls 
bill,  undoubtedly  cannot  have  ceased  to  exist  by  the  BftADjroRo» 
death  of  Lyie.     On  the  decease  of  Lyie,  the  title  , 


held  by  hioiy  passed,  it  is  true,  by  operation  of  law,  Where  the 
to  Ills  heir  or  representative,  not,  however,  so  as  to  canseof  suit 
defeat.ibc  equity  of  Bradford,  but  subject  thereto,  "^^1^",^*' 
'  and  to    recover    which,  according  to  the  settled  repretenfa- 
rules  of  equity  practice,  Bradford  was  at  liberty  ti?ej  of «  do- 
either  to  exhibit  an  original  bill  against  the  heir,  or  S"^^"^^^® 
£Ie  his  bill  of  revivor,  to  revive  the  original  suit  ^i^'    jth^r^ 
brought  by  him  against  the  decedent,  Lyle.  a  bill  of  re- 

mi        •   t        ^  1   •  ■•  Yivor,oronf 

The  right  of  a  complainant,  in   ordinary  cases,  ginal  bUl,  ^ 
to  maintain  a  bill  of  revivor  against  the  heir  of  a  may  be  main- 
deceased  defendant,  who,  before  his  death,  was  serv-  ^^^' 
ed  with  process,  was  not  controverted  in  argument.  Lapse  of  timo 
but  a  distinction  was  attempted  to  be  taken  Set  ween  from  filing  tb« 
such  a  case  and  the  present,  and  it  was  contended  *^*  °"*^  — J,^ 
that  after  the  lapse  of  time,  which  Bradford  suffer-  t^  ierve^o 
ed  the  cause  to  sleep  as  to  Lyle,  without  causing  original  de- 
process  to  be  served  upon  him,  and  particularly  aH  fendant  vri^ 
ter  bringing  the  case  to  a  hearing  in  the  court  of  J'SSTdw^ 
original  jurisdiction,  as  to  the  other  defendants,  and  posi^on  of 
after  causing  the  decree  of  that  court  to  be  revised  the  cause  as. 
by  this  court,  be  should  not  be  allowed  to  revive  dcfendanu 
the  suit  against  the  representative  of  Lyle,  but  the  no  ground  ^ 
cause  as  to  him,  ought  to  be*  considered  as  having  olijeotion  to 
been  discontinued  in  his  lifetime.  iiror^i^IJS 

This  argument  might  be  deserving  greater  consid-  * 
eration^  were  bills  of  revivor  addressed  to  the  dis- 
cretion of  the  court,  and  not  governed  by  any  fixed 
rules  of  practice  or  principles  of  law.  But  such  we 
understand  not  to  be  the  case.  The  right  of  a  com^ 
plaiuaiit,  after  the  death  of  the  defendant,  to  revive 
his  suit  against*  the  representative  of  the  deceased 
defendant,  whether  the  death  happen  before  or  af- 
ter service  of  process,  is  as  firmly  settled  by  the 
uniform  and  immemorial  usage  of  courts  of  equity, 
as  if  it  were  expressly  given  by  legislative  enact- 
inent. 

We  have  no  recollection  of  any  case  in  which  the 
right  of  a  complainant  to  revive  against  tlie  repre* 
sentative  of  a  defendant  dying  before  the  service  of 
process  upon  him,  has-been  expressly  decided,  but 
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i«TLB  th^  pHdice  to  rtviY^  iii  tochacase,  has  hitherto 

BkiD^oU.  ^'^^  unilbrm  and  titlint^rropted,  and  the  lack  of 
—^:-      '    adjudged  cas^  dn  the  poitit  only  argues  that  the 

correctness  of  the  practice  has  nerer  heretofore  been 

doubted* 

,  tt  is  tnie,  that  to  some  purposes,  there  is  said  to 

**    iutoiSrtu^    ^  °^  'f* P^^'^^  ""^^^  ^^ft®"*  process  served,  and  we 
gerscommeti*  Entertain  no  doubt,  as  to  the  correctness  of  the  asser- 
ees  with  tet-   tion  in  reference  to  the  rights  of  strangers, 
▼ice  of  pro-        T»      •   .  11  •        . 

cev.  put  It  IS  equally  true,  that  the  suing  out  process^ 

D       fih      ^^  ^^  ^"  times  been  held  the  commencement  of  an 
ptooei  ii  the  *^^^*^"  ^^  suit,  and  that  as  to  the  person  against 
comiQence-     whom  process  has  been  issued^  there  must  necessari* 
j^ent  ag  to      ly  be  a  pending  suit  from  the  date  of  the  process,  so 
tbirpartiei,     as  to  abate  and  require  a  revival  upon  his  death. 
The  lapse  of  time  which  parsed  away,  without  any 
process   being  served  upon   Lyie,  has  no  influence 
prejudicial  to  Bradford's  right  to  revive  the  origin- 
pi  suit,  nor  is  he  placed  in  a  worse  condition  by  any 
thinjr  which  has  transpired,  either  in  the  cpurt  of 
origmal  jurisdiction,  or  of  this  court".  We  have  seen 
■*     •  that  as  to  Lyle,  the  cause  was  not  disposed  of  by 

•  •the  decision  of  either  court,  and  by  the  laws  of  this 

•  ^  ■  country,  the  omitting  to  enter  a  continuance  at  each 

successive  term,  as  to  him  produced  no  discontinue 
ance  of  the  suit. 

Whether  or  not,  the  representative  of  Lyle,  if  he 
*V  SllcfoMhe  «haU  attempt  to  do  SO,  will  be  at  liberty  to  aid  his 
lapse  of  time  "^fence  b^  the  time  which  has  run  since  the  process 
from  the  fil-  was  first  issued  against  Lyle,  is  a  question  that  may 
^^^  *ihn'th  *^^^"^  important  after  the  suit  is  revived  and  prc- 
froce«*on  P^''®^'  ^^^  hearing  on  the  merits,  but  which  it  is  un- 
ytkich  had  necessary  and  premature  in  the  present  stage  of  the 
not  been  ezer  case  to  determine, 
ciited  and  the 

filing  a  hi]]  of      The  decree  of  the  court  below  must  be  reversed 
SSlTf"'  ^'^t*^  ""^^^  ^^^  ^''"^^  remanded  to  that  court,  and  an 
tbecomplain-  ^^der  there  made  reviving  the  original  suit  against 
iint«cJw*     the  plaintiflF  in  error,  but  with  liberty  for  him  to 
answer  the  original  bill,  and  contest  the  right  set  up 
by  Bradford  to  the  land,  and  such  further  proceed- 
ings therein  had,  as  may  not  be  inconsistent  witi 
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the  princ^ks  of  this  opinion  and  the  usage  of  eqni-  I-tilk 

V*  Brabfoed. 

WkkUffe  and  Haggiiiy  for  plaintiff;  Barry  and  De- 

pewy  for  defendants. 


Clinton  Sf^c.  vs.  Phillips'  adm'r.       uebt. 

Error  to  the  Franklm  Circuit;  Henry  Davidoe,  Judge.        Case  18. 
Jfypeal  Bonis.   Pradice  in  this  court.  Damages,  Costs. 

Judge  Mills  deUTered  the  O.  iniou  of  the  Court.  April  22.  f 

Phillips  brought  against  Clintom  ^  ^ 
bis  warrant  of  forcible  detainer,  and  succeeded  ini^  ^^ 
verdict  in  the  country.  Clinton  filed  a  traverse, 
and  on  trial  in  the  circuit  court,  Phillips  again  suc- 
ceeded. Clinton  appealed,  and  executed  his  appeal 
bond  with  his  sureties,  in  the  time  prescribed  bv 
the  court*  and  in  the  same  penalty.  Its  condition  is 
9B  follows; 

<<The  condition  of  the  above  obligation,  is  such.  Condition  of  ^ 

that   whereas,  the  above  named  ClirUon^  Downing  bond!^*  * 

and  Jeremiah  LuckeU^  [the  securities,]  have  prayed 
for,  and  obtained  an  appeal  from  a  judgment  of  the 
Franklin  circuit  court,  pronounced  at  their  Julv 
term,  1825,  in  a  suit  wherein  the  said  Ralph  Plif-  r^^ 

lips  is  plaintiff,  and  the  said  Moses  Clinton  defend-  r 

ant:  Now  if  the  said  Clinton  shall  duly  prosecnte 
said  appeal,  or  shall  well  and  truly  pay  to  the  said 
Ralph  Phillips,  all  such  damages  and  costs,  as  shall 
be  awarded  asainst  him,  in  case of  the  said  Phil- 
lips is  aflirmed  in  whole,  or  in  part,  dismissed  or  dis-  ' 
continued,  then  this  obli^tion  to  beVoid^  else  to  re- 
main in  full  force  and  virtue." 

After  giving  this  bond,  Clinton  filed  his  traiiscript 
of  the  record  in  this  court,  and  his  ap|)eal  was  dock- 
ftted  accordingly. 

Before  his  appeal  was  here  disposed  of,  Phillips 
brought  his  action  on  the  traverse  bond,  assigning 
for  breach  the  non-payment  of  cd^ts,  and  the  dama- 
ges which  he  had  sustained  by  the  delay  and  pros 
ecution  of  the  traverse. 
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V8, 

Phillips' 
aum'r. 


Jt>ecition  of 
the  circuit 
oourt. 


Cliktow,  &c  Without  noticing  in  cletnil  the  pleadingsln  thisa»' 
tion,  suffice  it  to  say,  that  under,  the  leave  to  give 
any  special  matter  in  evidence,  which  might  have 
been  specially  pleaded  after  Phillips  had  given  in 
evidence,  the  record  of  the  traverse  in  tlie  cir- 
cuit court,  Clinton  offered  the  order  granting  the 
the  appeal,  the  aforesaid  appeal  bond,  and  proof  by 
the  Clerk  of  this  court,  and  the  transcript  in  his  of- 
fice, that  the  api)eal  was  still  pending  and  undispoe^ 
cd  of,  and  made  the  point  that  this  action  on  tbe 
traverse  boml  would  not  lie  till  the  appeal  was  dis- 
posed of. 

The  court  below  rejected  the  appeal  bond  as  in- 
valid and  affording  no  evidence  that  the  appeal 
was  prosecuted,  and  then  treated  the  whole  appeal 
as  a. nullity,  and  decided  that  Phillips  was  entitled 
to  his  action.  Phillips  accordingly  obtained  a  iudj^- 
ment,  and  to  reverse  it,  Clinton  has  pro^^ecuted  this 
writ  of  error. 

In  a  case  where  a  party  has  not  complied  with  the 
order  of  the  court  below  in  executing  the  bond,  in- 
ferior courts  may  treat  the  appeal  as  a  nullity,  and 
proceed  to  effectuate  their  judgments  by  execution. 

It  is  the  invariable  practice  of  this  court,  when 
the  appeal  bond  is  not  executed  by  the  same  per- 
sons, or  within  the  time  prescribed  by  the  order  of 
the  court  below,  to  treat  such  appeals  as  nullities 
wiien  docketted  here,  and  to  strike  them  from  tbe 
docket,  instead  of  dismissing  them  with  the  legal 
consequences  of  costs  and  damages.  In  such  cases 
the  inferior  courts  may  treat  them  in  the  same  way, 
as  cases  where  the  condition  on  which  the  appeal 
was  granted,  has  not  beeu  complied  with. 

But  where  the  proper  i>ersons,  in  due  time  have 
executed  the  bond,  and  that  bond  is  defective  in  its 
parties,  recitals,  or  in  not  securing  the  ap{iellee  in 
all  that  he  is  entitled  to,  we  have  been  in  the  prac- 
tice of  treating  them  as  real  appeals;  and  when  ap- 
plied to,  to  dismiss,  because  the  bond  is  defective; 
and  we  have  done  so  with  costs  and  damages,  still 
taking  the  distinction  between  the  bonds,  which  we 
treat  as  nullities,  tftid  those  which  are  defective;  and 
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'  which  may  or  may  not  be  accepted  at  the  election 
of  the  appellee.  He  may  move  to  dismiss  the  ap- 
peal, because  the  bond  is  defective,  and  thus  reject 
the  band,  or  he  may  acquiesce  in  the  bond,  and  at 
last,  it  may  be  valid  in  law,  to  secure  to  him  part  of 
his  demand,  but  not  the  whole. 

If  this  distinction,  which  has  long  governed  the 
practice  of  this  court,  is  sound,  it  seems  clearly  to 
iScrflow,  that  the  court  below  erred  in  treating  this  ap- 
peal and  bond  as  a  nullity.  U  was  a  rq|J  appeal  then 
pending  before  this  court,  but  might  have  been  avoid- 
ed by  motion  here,  until  then  the  appeal  was  le^al. 
We  admit  this  bond  is  one  which  must  have  fallow 
in  this  court  on  a  motion  to  dismiss  the  a|>peal  for 
its  defects  Ud  reciting  an  apjieal  by  the  securities, 
as  well  as  the  prindpaJ,  and  not  securing  the  appel- 
lee in  the  ju(lgment,  from  which  the  appeal  was 
prayed,  (not  to  mention  others,)  were  apparent^jde- 
fects,  fiut  it  was  still  binding  on  the  appellant  till 
avoided  by  the  appropriate  remedy.  The  court 
ou^ht  not,  therefore,  to  have  rejected  it  as  a  nullity, 
as  it  was  good  evidence  to  show  an  appeal  pending. 

From  this  it  will  also  follow,  that  the  action  of 
Phillips  on  his  traverse  bond  was  premature,  as  the 
judgment  on  which  his  cause  of  action  hung,  was 
suspended,  and  had  no  force  till  the  appeal  bond  was 
disposed  of,  Yocumb  vs.  Moore  &c.  4  Bibb,  221. 
The  court  ought,  therefore,  to  have  instructed  the 
jury  that  the  plaintiff  could  not  recover. 

Judgment  reversed,  verdict  set  aside  with  costs, 
and  cause  remanded  for  new  proceedings  not  incon^- 
sistent  with  this  opinion. 

Tripiettj  for  plaintiff;  Hoggin  ^and  Lovghborough^ 
for  defendants. 


Clinton,  &c 

V8. 

Phillips* 

ADM^a. 
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Debt.  MGuivc  VS.  Trimble  4*0. 

Cate  19.  Error  to  the  Greennp  Circttit;.W.  P.  Ropjke,  Judge. 

CcniUians.    JisiutmfiMe  of  dafMige$.    Jury.    Pmdtee. 
SUOuUs. 

April f3.  Judge  Owsucr  delivered  the  Opinion  of  the  Court. 

Trimble,  Poa^e  and  Canterberry 
sued  M'Guire  in  debt,  on  the  penalty  of  a  bond 
which  was  executed  to  them  by  Thomas  Ward  aad 
M'Giure  his  tturety.  t)»e  bond  is  dated  the  20th  ai 
July,  1819,  isrn  ttie  p^alty  of  three  hundred  dol- 
lars, and  has  subjoined  thereto  the  following  condi- 
tion: 

''The  condition  of  the  above  obljbtion  is  such, 
CondiUon  of  (Jiat  whereas,  the  said  Thomas  Wardii  about  to  is- 
wed^onT*  sue  from  the  clerk's  office  of  the  Greenup  circuit* 
court,  a  writ  of  replevin  against  the  said  Trimble, 
Poa^e  and  Canterberry;  now  should  the  said  Thom- 
as Ward  perform  and  satisfy  the  judgment  of  the 
court  in  said  suit,  in  case  he  shall  be  cast  therein, 
then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue." 

The  declaration  sets  out  the  bond  and  condition^ 
and  after  in  due  form,  alleging  the  recovery  of  a 
judgment,  for  one  hundred  and  twenty  dollars,  to* 
get l>er  Avith  ten  per  cent,  damages  and  cost  of  suit 
against  Ward,  by  Trimble,  Poage  and  Canterberrv, 
in  the  action  of  replevin,  for  breach  of  the  condi- 
tion of  the  bond,  avers  that  Ward  has  not  satisSed^ 
or  performed  the  judgment  of  the  court. 

M^Gnire  pleaded  nul  teil  record^  and  issue  being 
joined  thereto,  it  was  tried  by  the  court.  The 
court  was  of  opini6n,  that  there  was  such  a  record 
as  that  mentioned  in  the  declaration,  and  rendered 
judgment,  ^Hhat  Trimble,  Poage  and  Canterberry 
recover  the  debt  in  the  declaration  mentioned,  to 
be  dischar^eil  by  the  payment  of  one  hundred  and 
fifty-nine  dollars  and  eighteen  cents,  that  being  the 
amount  of  the  judgment,  damages  and  costs  referred 
to  in  the  declaration,  and  also,  their  cost  by  them 
expended  in  this  suit." 

To  reverse  that  judgmeiO,  (his  writ  of  error  h 
prosecuted  by  M'Guire. 


Breaches. 
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tt  IB  a»mi0d  for  error,  that  the  cotirl  erred  in  M'Gvirk 
rendering  final  judgment,  without  tlie  intervention  -,    ^*-         ' 
of  a  jnry  to  assess  damages.  rimble»&c 

The  bond  upon  which  the  action  is  founded,  is  |***"*^/^^. 
undoubtedly  one  with  a  collateral  condition,  and  J^trtion  to 
the  objection  raised  to  the  judgment  by  tlie  assign-  actjons  on 
nicat  of  errors,  19  taken  upon  the  supposition  tnat  ^^f  with 
in  every  action  on  such  a  bond,  the  damages  occa-  copfecVrro^s 
sioned  by  breach  of  the  condition,  must  be  assessed  and  9  W  ill. 
by  a  jury,,  and  not  by  the  court.     Whether  or  not  HI. 
this  objection  is  fatal  to  the  judgment,  turns  upon 
the  import  of  the  sixth  section  of  the  act  of  the  le- 
gislature of  this  country,  concerning  civil  proceed- 
ings, contained  in  the  first  volume  of  the  aiaest  of 
the  statutes,  page,  248.     That  section  is  in  the  fol- 
lowing words:  **In   all  actions  upon  any  bond,  or 
on  any  penal  sum,  for  non-performance  of  cove- 
nants or  agreements  in  any  indenture,  tieed  or  writ- 
ing contained,  the  plaintiff  or  plaintiffs  may  assign 
as  many  breaches  as  he,  or  they  shall  think  fit,  and 
the  jury,  upon  trial  of  such  action  or  aclipns,  shall, 
and  may  assess  damages  for  such  of  the  breaches  as 
the  plaintiff  shall  nrove  to  have  been  broken,  and  on 
such  verdict,  the  like  judgement  shall  be  entered,  as 
heretofore  has  been  usually  done   in  stich  actions, 
and  where  judgment  on  a  demurrer,  or  by  confes- 
sion, or  ml  didty  shall  be  given  for  the  plaintiff,  he 
may  assign  as  many  breaches  of  the  covenants,  or 
agreements,  as  he  shall  think  fit,  upon  which  a  jury 
shall  be  summoned  to  enquire  of  the  truth  of  every 
one  of  those  breaches,  and  to  assess  the  damages 
the  plaintiff  shall  have  sustained  thereby,  and  exe- 
cution shall  issue  for  so  much  &c.'^ 

This  act  is  a  literal   copy  of  the  statutes  of  8  and  Constrac- 
9,  W.  S,ch.  11,  s.  8,  enacted  by  the  parliament  of  |j^*|^»^^Sta- 
England,  and  should  therefore  be  construed  as  that 
statute  has  been  interpreted  by  the  courts  of  that 
country. 

Adverting  to  the  expressions  used  in  the  act,  It  ^^^^^^^^^^ 
would  seem  from  thehr  plain  and  imperative  import,  caljaiiTal 
necessarily  to  follow,  that  whenever  breaches  of  the  cunditioiif 
condition  of  a  bond  coming  withhi  the  act,  and  op-  the  plaintitf 
en  which  an  action  is  founded,  are  assigned  by  the  •'^*"  *"*'" 
Vol.  Vlf.       ,    '     Q 
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M'GuiKie  piftintiff  in  hit  declaration,  that  the  damages  ecca^ 
TaivBLs,  Ac  *^®"*d  by  ^^^  broaches  must  be  a&aesbed  by  a  jury- 
Whether  judgment  be  given  for  the  plaintiff  on  de- 
murrer, or  by  confession,  or  by  nil  dicit^  he  may» 
according  to  the  expressions  of  tlie  act,  assign  breach" 
es,  and  if  he  does  so,  the  act  imperatively  directs 
ajurytobe  summoned  to  enquire  and  assess  the 
damages.  And  not  only  so,  but  whenever  an  actioa 
b  brought  on  such  a  bond,  though  the  defendant 
neither  makes  default,  confesses  judgment,  nor  cle* 
mars,  the  plaintiff  may  assisn  breaches,  and  in  the 
same  imperative  language,  the  act  declares  that  the 
jury,  upon  the  trial  shaU  assess  the  damages. 

The  only  point  about  which,  there  is,  therefore^ 
Bond  with  any  room  for  construction,  and  as  to  which  there 
the  collateral  Q^n  be  the  least  pretext  for  sustaining  the  judgmentf 
miint*by 'the  relates  not  to  what  may  be  necessary" to  be  done  by 
■tatute,  in-  a  jury  in  actions  founded  upon  bonds  falling  within 
the  influence  of  the  act,  but  to  the  question,  whetb* 
er  or  not,  the  bond  upon  which  the  present  action  is 
founded,  contains  such  a  condition  as  comes  within 
the  act.  It  may  be  said,  that  the  damages  to  which 
Trimble  &c.  are  entitled,  onaccount  of  the  breach  of 
the  condition  of  the  bond,  i.s  fixed  bv  the  judgment 
which  was  recovered  by  them  a^ains^t  \Vard,in  the  ac- 
tion of  replevin,  anda^  there  is  uothiug  upon  which, 
assessing  damages  for  the  alleged  breach,  the  jury 
could  exercise  their  judument,  it  may  be  contended 
that  the  condition  of  t)ie  bond  is  notof  the  sort  in- 
tended to  be  provided  for  by  the  legislature  in  the 
act  to  which  we  have  referred,  and  therefore,  not 
wiftin  the  operation  of  the  act.  It  is,  however, 
barely  necessary  to  refer  to  the  adjudications  of  the 
British  courts  upon  their  statute,  to  refute  and  put 
at  rest  this  argument.  Ser^ieant  Williams  in  his  an- 
notations to  Saunders  reports,  has  collated  the  cases 
Hvhich  have  been  decided  upon  that  statute,  and  he 
proves  conclusively,  that  a  condition,  suth  as  the  one 
subjoined  to  the  bond,  upon  wliich  this  action  is 
founded,  comes  within  the  statute. 

He  remarks,  that  "it  is  now  settled,  that  in  debt 
on  »  bond,  with  a  coitdition  for  the  doing  any 
thing  else  but  the  payment  of  across  sum  of  mon- 
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€y,  •T  the  appearance  of  the  defendant  in  a  hail  M'Ouiiie  ^ 

bond,  the  plajtitiiT  is  bound  to  suggest  breaches  on  Trimble,  &o  4 

the  roll,  in  pursuance  of  the  statute  of  8  and  9,  W. 

S,  ch.  II,  s.  8*/'  and  he  refers  to  the  case  of  Collins  tbeappHca- 
vs.  Collins,  9  Burr.  820,  in  which  it  is  held,  that  a  tioDoftheact 
bond  for  JE5000,  cojfiditioned  to  piiy  an  annuity  of 
two  hundred  and  fifty  pounds  to  the  plaintiff,  came  ^  i 

within  the  statute,  notwithstanding  it  was  objected 
that  the  legislature  did  not  mean  that  the  statute 
should  extend  to  a  case  like  that,  where  the  condi- 
tion was  simply  for  the  payment  of  a  certain  and 
precise  sum  of  money,  and  where  there  was  noth-  «  \ 

ing  on  which  the  jury  could  exercise  their  judg 
ment.    Note  2  to  3  Saun.  R.  187.  ^ 

The  judgment  must,  therefore,  be  reversed  with 
cost,  the  cause  remanded  to  the  court  below,  and  a 
jury  there  summoned  to  assess  damages  on  the  breach-  f 

es  alleged  by  the  plaintiffs  in  that  court,  in  their 
declaration,  and  after  the  damages  are  so  assessed^ 
for  judgment  to  be  entered  on  the  bond  in  favor  of 
them. 

JHpkUj  for  plaintiff. 


Ashcrajt  vs.  Brownjield  SfC.  CsAiien^ 

Appeal  rrom  the  Hardin  Circuit;  Paul  I.  Booker,  Jodet,      CaseM.^. 
Uem.  CanstnicAon.  Obligations.    Partus. 

Chief  Jttttioe  Bibb  d<>]ivered  the  opinion  of  the  Court.  .  April  fZ. 

Ok  the  17th  AprU,  1822,  W«Uam 
Brownfield,  executed  to  John  Ashcraft,  a  writing,  ^f  iSSwn'?  * 
declaring  that  he  had  sold  to  said  Ashcraft,  «^a  oer^  field  to  Aik- 
tain  tract,  oo  piece  of  land,  it  being,  and  iyiHg  iedm  ^rail^        ^ 
John  Ashcraft,  am  on  the  upper  side,  and  John  W. 
Eaee  on  the  hre  side,  and  convaid  to  said  Brownfi^d 
by  Jeremiah  Briscoe,  said  cotwaince  rseord  in  Hardin 
county  elark^s  office,  for  the  consideration  of  three 
hundred  and  fifty  dollars  paid  in  hand,  and  it  be- 
ing plainly  imdritood,  that  if  the  line  of  Momn 
shall  take  any  part  of  said  survey,  said  BrownfflHd 
is  to  pav  or  discount  ^idsUtU  te  three  hundred  and 
fifty  dollars," 
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AsacRArr         Before  the  year  1814,  Jeremiah  Briscoe  had  coa- 

Brwmwkld  ^^y       by  deed  of   general  warranty,  twenty-tWQ 

^c,  acres  of  land  to  said  William  Brownfield,  he  had 

likewise  executed  his  oblijiration  to  said   Browniield 

CoDvey Slices  for  a  larger  parcel  of  land,  |iart  of  the  same  grant 
J*"®™  ^'■"^??  which  included  tl^e  twenty*two  acres,  and  Brown* 
^    ^    field  having  sold  to  Mingis  one  hundred  acres,  Bris- 
^  '  coe  couveyed  to  Mingis,  by  request  of  said  Bro  wnfield 

that  parcel,  and  on  the  sixth  day  of  May,  1814,  said 
Briscoe  in  consideration  of  $130,  conveyed  to  said 
Browniield,  by  deed  of  warranty  against  himself, 
and  his  heirs  onhs  by  specihed  boundaries,  declar- 
ed to  be  the  whole  of  Edward  Brownfield's  patent, 
^  bearing  (late  on  the  24th  May,   1786;  but  the  deed 

declares  that  said   Briscoe  had  before  deeded   one 
hundred  acres  to  Peter  Mingis,  part  of  sftid  Edward 
Brownfield's  patent  of  400  acres,  and  likewise,  that 
'  he  had  before  that  time,  conveyed  to  said  William 

Brownfield,  twenty-two  acres,  or  thereabouts,  by 
deed  with  general  warranty,  therefore,  these  parcels 
of  100  acres,  and  of  twenty-two  acres,  are  excepted 
out  of  this  deed,  the  balance  remainin<T  of  said  pa- 
tent, supposed  to  be  about  300  acres.  To  this  deed 
Ashcrall  the  compldRnant,  Peter  Mingis  and  others 
were*stibscribing  witnesses,  and  on  the  day  of  its 
date,  it  was  duly^  proved  by  the  oaths  of  Mingis 
and  Downs,  two'  of  the  witnesses,  and  admitted  to 
record  in  the  county  of  Hardin,  wherein  tlie  land 
■..    '■         lies. 

On  the  18th   of  July,   }82},  however,  William 

Mortjajfcs      JrownfieW,  had  mortgaged  to  William  Cessna  by 

menfs?'^'^"     deecMidy  recorded  on  the  day  of  its  date,  one  hun- 

dredacres  of  land  described  as  the  tract  on  which 

he  lived,  together  whh  another  tract  on  Bear  Greek, 

I  and  varimis  articles  of  personal  property,  to  secure 

the  payment  of  ^ve  hundred  dollars,  this  mortgage 

was  known  to  Ashcraft,  who  refused  to  purchase  of 

Brownfield,  until  this  incumbrance  on  the  proposed 

sale  to  hin»  was  removed,  and  accordiagly,   Cessna, 

who  was  anxious  for  the  sale  to  Ashcraft,  and  aided 

in  the  negotiation,  did  release  to  Ashcraft,  telling 

mm  that  with  the  release  of  this  mortgage,  and  one 

held  by  Brown,  tl>e  land  was  free  of  incumbrance; 

Brown's  mortgage  was  paid  off  by  Ashcraft,  and 
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Cessna  k  one  of  the  subscribing  witnesses  to  the  ob-  AtncRorv 
ligation  of  William  Br«ftfnfield  to  Aslicraft  Brow«wbi,d 

William  Brownfield  made  an  endor^ment  on  the    ^^\ 
deed  of  Briscoe  to  him,  for  the  twenty-two  acres; 
**I  assign  the  within  to  George  Brownfield,  to  secure 
the  payment  of  fifty  dollars,  as  witness  my  hand  ^  « 

this  6th  February,   1818."    To  this  Cessna  was  a  "^  /* 

subscribing^  witness.  This  was  in  possession  of  Cess- 
na, in  May  1 822 1  the  assignment  was  then  not  eras- 
ed in  any  part,  but  since,  the  words  ^Ho  secure  the 
payment  of  fifty  dollars,"  have  been  erased.  Ch<*is- 
tain  with   full  knowledge   of  Atshcraft's  purchase,  ' 

and  that  he  claimed  the  twenty-two  acres,  obtained  *"» 

Ibis  deed,  applied  to  Jeremiah  Briscoe,  in  July  I822y 
and  obtainecf  from  him  a  deed,  and  ret^ived  posses- 
sion from  WiUiaiii  Brownfield,  who  was  then  living  ^ 
on  the  land. 

The  deed  for  the  twenty-two  acres  has  never 
been  recorded,  and  the  dwelling  house  of  William 
Brownfield  and  orchard,  are  situate  within  the  boun- 
daries of  that  deed.  ^     , 

In  June  1822,  Ashcraft  exhibited  his  bill  against  Ashcraa^t ' 
William  Brownfield,  to  compel  a  conveyance  of  the  ^^^ 
land,  according  to  bis  bond  of  the  HtK  April,  al- 
lying a  demand  and  refusal.  On  the  dth  of  Sep- 
tember, 1822,  he  amended  his  bill,  and  made  Cess- 
na and  Chastain  parties;  be  exhibited  his  bond  of 
the  17th  April,  the  mortgage  to  Cessna,  the  assign- 
ment firom  Cessna  to  htm,  as  fir  as  relates  to  the 
land,  dated  21st  May,  1822,  the  deed  from  Briscee 
to  William  Browning,  of  the  6th  May,  1814,  charg- 
es that  Chiestain  acquired  the  assignment  of  the  un- 
recorded deed,  and  the  deed  thereby  from  Briscoe  «# 
with  foil  knowledge  of  his  purchase  of  the  twenty- 
two  acres,  and  that  the  said  assignment  by  Wiliiam 
to  Gteorge  Brownfield,  was  only  to  secure  the  pay- 
ment of  fifty  dollars;  he  charges,  that  William 
Brownfield  and  Cessna,  before  his  purchase,  both 
represented  that  by  the  release  of  the  mortgage  lie)d 
by  Cessna  and  Brown^s  mortgage,  the  land  would  '* 
be  free  from  any  Yarther  incumbrance;  that  they 
fraudulently  concealed  the  said  assignment  from 
Wiliiam  Brownfield  to  George  Brownfield,  that  he 
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AiacRAPT     himself  was  ignorant  thereof,   as  also,  of  tlie  ^1^ 

Bro^wmld  ^^^^  ^^^  ^^^  ^^^  ^^  &cre9  was  unrecorded;  that 
^c.  Brown's  mortgage  was  paid,  and   he  has  the  release 

....  *  ■  of  Cessna's  mortgage,  according  to  Cessna's  agree- 
ment to  that  effect,  before  his  purchase;  that  Cessna 
had  received  part  of  the  purchase  money,  and  Wil- 
liam Brownfieldthe  balance;  he  prays  that  the  land 
may  be  conveyed  to  him,  that  Cessna  be  compelled 
to  pay  Chastam  the  fifty  dollars  and  interest,  and 
both  in  his  original  and  amended  bill,  he  prays  for 
auch  gei^pral  relief,  other  than  his  prayer  of  specific 
relief,  as  may  be  proper  and  required  by  the  nature 
of  his  case. 

William  Brownfield  an<i  Cessna,  and  Chastain^ 
A^iwert,  contend  that  the  obligation  to  Ash  craft,  does  not 
«  include  the  22  acres;  this  is  the  bone  of  contention. 

The  circuit  court  refused  to  decree  to  Ashcraft  the 
Decree  of  the  22  acres,  but  for  the  residue,  directed   a  deed  with 
airouit  court,  general  warranty  to  be  executed  by  William  Brown- 
field:  farther,  ttiat  the  defendant,  Brownfield,  pay 
,  the  costs,  from  which  decree  Ashcraft  appealed. 

^  The  expressiohs  .  between  John  Ashcraft  on  the 

discussion  of  u]^per  side,  and  John  Wallace  on  the  lower  «ide,ap- 
the  evidence    p|y  jq  ^^e  twejty-two  acres,  as  well  as  to  the  residue; 
m"ent  on^the  ^^^^  ^^  palpable  by  inspection  of  the  plat  of  survey 
qnestionof,     returned.     The  quantity  claimed  by  Ashcraft,  is  be- 
■"whetherthc    tween  sixty  and  sixty-six  acres.      The  southwest 
duded  ?n  the  ^^^^^^  ^^  ^^^  complainant's  former  purchase,    (al- 
^       bond  for  tj^e    luded  to  in  the  obligation  of  1829,  aforesaid,)  is  on 
*1        conTejf-ance.    H^allace's  line,  the  angle  at  this  point  of  junction, 
made  by  the  courses  of  Wallace  and  Ashcraft,  is  an 
acute  angle.     Wallace's  line  runs  to  the  nortfawes- 
«•  tern  corner  of  the  twenty-two  acres,   which  is  also 

the  corner  named  in  the  inclusive  deed  of  Briscoe 
,  to  William  Brownfield  of  1814;  Ashcraft 's  old  line 
strikes  the  northern  boundary  of  Brownfield's  pa- 
tent, and  of  Briscoe's  deed  of 'l814,  at  right  angle% 
and  the  line  from  Wallace's  northeastern  corner^ 
.  to  the  northwestern  corner  of  Ashcraft's  former 
tract,  is  a  line  common  to  Morgan  and  Edward 
Brownfield's  patent,  and  Briscoe's  deed  made  tp 
William  Brownfield.  So  that  the  land  claimed  by 
Ashcraft,  under  his  purchase  of  1822,  lies  in  a  fig^t 
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vMgied  triangle,  boanded  on  one  side  by  bis  own  AdHCKrrA 
former  tract,  on  the  second  by  Wallace,  on  the  third  gj^o^^ji^^,^^ 
by  Morgan's  and  Briscoe's  (or  Brownfield's)   com-   &o. 
mon  line;  Wallace's  line  from  Ashcraft's  corner:   to  . 

Brownfield's  and  Wallace's  common  corner,  subtends 
the  right  angle.  The  22  acres  lie  in  the  extreme  north- 
western angle.  The  controversey,  however,  will  be 
at  once  comprehended  by  the  annexed  diagram  ex- 
planation. [See  plat  No.  1,  at  the  end  of  the  vol-  Reference  to 
ume.]  If  the  twenty -two  acres  were  not  intended  **^®  ***"Kt*™' 
to  be  sold  to  Ashcraft,  then  the  tract  should  b&ve 
been  described  as  lying  between  Ashcrall,  Wallace  •; 

and  the  lines  of  the  twenty-two  acres.     The  refer-  i 

ence  to  Morgan's  line,  shows  also,  that  the  twenty-  || 

two  acres  were  intended;  for  the  question  was  wheth-  ^     i 

er  Morgan's  line  ran  south  fifty  degrees  east,  with 
Brownfield's,  or  south  forty-five  degrees  east,  so  as         "        v 
to  clash  with   Brownfield,' and  include   his  house;  ,  '^     ' 

but  it  seems  there  18  no  conflict  between  them.  The 
mortgage  which  Cessna  held,  and  which  Ashcraft 
required  to  be  assigned  to  him  before  he  would  as- 
sent to  purchase,  expresses  to  be  for  lOO  acres,  the 
tract  whereon  William   Brownfield  then  lived,  he  .*•  * 

lived  on  the  22  ac  res,  they  included  the  house  and 
orchard.  The  fact  of  Ashcraft's  insisting  on  having 
in  this  incumbrance  before  the  purchat>e,  and  that 
the  arrangement  was  accordingly  made,  is  charged 
in  the  bill,  not  denied  by  the  answers,  and  abund- 
antly proved  by  the  depositions.  Before  Ashcraft 
purchased,  valuers  were  appointed  to  fix  the  price, 
of  whom  Cessna  was  one,  the  house  ami  orchard 
iwere  shown  and  estimated  as  part  of  the  premises. 
The  attenmt  is  to  show,  that  the  sum  of  three  hun- 
dred and  nfty  dollars,  was  only  a  fair  price  for  the 
residue  excluding  the  22  acres,  that   is  not  alieg-  ' 

ad  by  the  answers;  a  question  is  put  to  a  witness 
whether  the  residue  excluding  the  twenty  acres 
was  not  worth  $350;  he  answers,  he  thinks  the  whole, 
including  the  22  acres,  worth  six  hundred  dollars; 
against  this  ooinion  stands  the  opinion  of  the  val- 
uers appointed  by  the  parties,  and  the  contract. 

The  reliance  is,  that  the  wording  of  the  contract  Effeetof  tlie 
excludes  the  22  acres,  because  that  deed  was  not  re-  {||;nQ  iicin*'* 
eorded,  and  the  contract  refers  to  the  record.    The 


Digitized  by  VjOOQ IC 


13^ 


MONROE'S  REPORTS. 


^    ' 


cflgiit: 

rtMic 


ooartofiice. 


AsHCRAFT     reference  to  the  record  proves  that  Briscoe  had  con- 

Brownfield  ^^y^^  *^  William  Brownfield,  as  well  the  22  acresy 
Sic,  as  the  residue.     The  obligation  does  not  refer  t# 

one  deed  in  particular.    It  does  not  except  land  coft- 

.  jeyed  to  ob-    veyed   by  Briscoe,  by  a  deed  not  recorded,  but  re- 

reco'rd^d  in^'  fers  to  the  record  to  verify  the  title  to  the  land  sold. 
The  record  does  verify  the  title  from  Briscoe,  at 
well  to  the  22  acres  as  to  the  residue,  the  description 
between  Ashcraft  on  the  upper  side,  and  Wallace  on 
the  lower  side,  and  conveyed  to  said  Brownfield  by 
Jeremiah  Briscoe,  together  with  the  reference  t9 
Morgan's  line,  leave  no  doubt  as  to  the  tract,  the 
single  description,  ^^scdd  corwaince  recordy^^  cannot  be 
abstracted  from  the  other  descriptions,  nor  be  made 
?jy  its  equivocal  enigmatical  meaning,  to  overrule 
unequivocal  descriptions.  Every  one  who  referred 
to  the  record  would  see  distinctly  that  the  22  acres 
had  been  conveyed,  and  the  conveyance  was  ac- 
knowledged by  Briscoe,  as  attested  by  the  record. 

;  That  the  whole  tract  between  Wallace's  and  Ash- 
craft's  lines  was  sold,,  up  to  Morgan's  line,  subject 
to  the  contingency  of  refunding  a  part  of  the  pur-  ^ 
chase  money,  if  Morgan  cut  into  BrowuAeld'e 
claim,  cannot  he  doubted.  The  obligation  must  be 
taken  most  strongly  against  the  obugor;  if  he  in- 
tended not  to  sell  the  22  acres,  they  should  hav# 
hecu  explicitly  excepted  out  of  the  general  descrip^ 
tions  which  include  th§m. 

That  William  Brownfield,  Cessna  and  Cbaslain  en-^ 
tered  into  a  vile  combination  to  defraud  A&^hcmf^ 
is  plain.  The  only  difficulty  is  respectmg the  fifty 
doilurs,  for  which  George  Browniield  baa  rei^ived 
the  assionment  of  the  unrecor(»ed  deed  as  a  pledge. 
William  Brownfield  lived  on  the  land,  Ashcraft  was 
not  apprized  of  that  assignment,  not  even  when  he 
exhibited  his  ori2;inal  bill.  William  Brownfield 
and  Cessna  concealed  the  fact;  Cessna  by  his  deed  of 
roortgaj!;e  from  William  Brownfield,  acquired  the 
legal  title;  but  he  knew  of  the  assignment  of  the 
deed  to  George  Brownfield;  he  was  a  witness  to  it. 
That  assignment,  however,  pa?^sed  but  an  equity. 
Chastain,  by  his  deed  from  criscoe,  acquired  noth- 
ing; Briscoe  had  nothing  to  part  with,  and  Chas- 
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Udn  was  acting  in  that  with  full  knowkdge  of  Ash-  AtvcjUFx 
craft's  claiu).    Prom  whom  Chastain  obtained  that  B-o^!l,r*iA 
deed  and  assignment,  does  not   certainly   appear,    ^o7 
there  is  some  reason  to  believe  he  acquired  it  from  ■ 

Cessna^  and  that  he  had  it  when  he  assigned  his 
mortgage  to  AsJicraft,  but  that  fact  is  not  charged  in 
the  bill.  It  is  there  said,  Chastain  obtained  tnat  as- 
signment from  George  Brownfield,  who  is  no  party.  ^  /^ 
If  Ashcraft  had  obtained  a  deed,  clothing  him  with 
the  legal  title,  there  would  have  been  no  difficulty, 
he  would  have  been,  a  bonajide  purchadfT  lillhout 
notice,  but  he  is  complainant  asking  equity.  Who 
was  guilty  of  the  erasure  of  the  part  of  the  assign- 
ment on  t)ie  unrecorded  deed,  does  not  distinctly  ap- 
pear, if  traced  to  George  Brownfield,  or  to  (Shas- 
tain,  or  to  Cessna,  whilst  either  held  it,  then  the 
equity  which  arose  by  virture  of  that  assignment,  to 
have  the  fifty  dollars^  is  gone. 

It  is  clear  that  Ascbtraft  is  entitled  to  have  a  con-  Partiei  in 
veyance  of  the  22  acres  from  William  Brownfield^  chancerj. 
and  from  Cessna,  but  whether  he  shall  be  decreed  w 
paj^  tlie  fifty  dollars  with  interest,  or  not,  is  the 
question.  If  he  must,  he  is  entitled  to  a  decree  over 
for  it  against  William  Brownfield.  iftut  to  the  final 
adjustment  of  the  question,  whether  that  mortgage  or 
pledge  created  by  the  assignment  of  the  unrecorded 
deed,  has,  or  has  not  been  extinguished  by  satis&c- 
tioQ,  or  by  the  erasure,  or  to  whom  it  is  to  be  paid 
if  dttC)  George  Brownfield  is  a  necessary  party. 

♦  It  is,  therefore,  ordered  and  decreed,  that  the  de- 
cree of  the  circuit  conrt  be  reversed,  that  the  case** 
be  remanded,  with  leave  for  the  complainant  to 
amend  his  bill,  touching  the  agreement  of  the  un-- 
recorded  deed  of  22  acres,  and  to  brin?  George 
Brownfield  before  the  court  if  he  shall  elect  so  to 
do,  in  reasonable  time,  to  be  assigned  by  that  court, 
and  for  such  other  and  farther  proceedings  to  be 
hbd,  according  to  the  osages  of  courts  of  equity,  so- 
as  to  enable  that  court  to  make  final  decree  in  accor- 
dance with  the  principles  expressed  in  theforegomg 
opinion. 

Appellant  to  have  his  costs. 
Darby ^  for  Brownfield;  TripkU^  forQhastain. 
V6l.  VII.  R 
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MONROE'S  REPORTS- 
Peteet  vs,  Owsley. 

Error  to  the  Rockcastlu  Circuit ;  Josbph  Eve,  Judge. 

Baii  Scire  facias.  Conditions. 

Chief  Justice  Bii^n  delivrred  the  Opinion  of  the  Court. 

JoHx  OwsLET  sued  a  writ  of  capias 
ad  rcspon'fenrftim,  against  Edward  Evans,  !iearing 
teste  on  the  !29th  June,  1824/and  by  affidavit  pro- 
cured an  endorsement  of  the  writ,  that  bail  was  re- 
quired. A.:cording  to  the  form  given  by  statute, 
Benjafirtln  Ptet6et  acknowledged  himself  special  bail 
by  endorsement  on  the  writ,  on  the  29th  June,  18^4^ 
Owsley  recovered  a  judgment  ajjain^t  Evan*i,  at 
September  term  1824,  sued  a  fieri  facias^  which  was 
r':'turned  qo  property  found.  Whereupon  he  sued  a 
scire  /flctir^  against  the  bail,  and  had  judsrment  against 
him  for  the  damages  recovered  against  Evans. 

The  recognizance  of  bail  to  ifj^  action,  or  special 
bail,  is  an  undertaking  well  known,  and  the  law  is 
^ell  settled,  that  the  bail  can  never  be  subjected  to 
answer  the  debt  or  damages,  without  a  ca.  w.  against 
the  print  ipal.  That  is  indispensable.  The  act  ^f 
]8f I,  abolished  1^1  laws  which  authorized  ncapias 
ad  satisfaciendnmy  and  since  that  time  no  such  writ 
could  lawfully  issue,  to  forfeit  the  recognizance 
aforesaid.  Therefore,  no  ca.  sa.  has  issued  in  this 
case  before  suing  the  scire  facias^  and  none  could 
have  lawfully  issued.  The  bail  piece  cannot,  there- 
fore, have  been  forfeited.  Although  the  legislature 
did  authorize  bail  to  be  demanded  in  certain  cases^ 
they  failed  to  provide  that  any  ca.  sa.  should  issue 
agamst  the  principal  in  such  cases,  and  did  not  pro- 
vide any  change  in  the  undertaking  of  the  bail,  nor 
any  mode  by  which  the  recognizance  of  bail  should 
be  forfeited.  It  is  casus  omissus^  which  this  court 
cannot  supply.  It  does  judicially  appear  that  the 
bail  .piece  had  not  been  ferfeited,  and  therefore^ 
judgment  upon  the  scire  facias  should  liave  been  for 
the  defendant. 

Judgment  reversed,  atid  cas«e  remanded  with  di- 
rection to  enter  judgment  for  the  defendant. 

Plaintiff  to  recover  his  costs. 

Capertony  for  plaintiff;  Roherison^  for  defendant. 
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WcLshington   6pc,  vs,  M'Gee         cbarc'brt. 

Error  to  the  Christiao  Circuit ;  Be> j.  Shackklford,  Judge.     Caw  SX. 

Parol  contracts.  Condition,  Jurisdiction, 

Chief  Jifttice  Bibb  delivered  the  opinion  of  the  Court.  April  26. 

Ln  1817,  xVrGee  exhibited   his  bill  %- 

ffainst  Washington,  and  tlie  heirs  of  Beverly  A   AI-  Billof  M'Gee 
en,  for  the  conveyance  of  fifty  acres?  of  land,  which  \^^ 
the  complainant  liaimed  by  virtue  of  a  contract  l>e-  and  theheiit  - 
t ween  said  Beverly  A.  Allen  and  Ke>ler,  dated  17th  of  Allen,  for  a 
February,  1813,  and  an  a^signment  thereof  by  said  conveyance 
Kes'ler  to  Uie  complainant,  alleged  as  of  the  Tlh  Oc-       ^^^  '*°*^* 
tober,  1813. 

This  contract  is  executory,  , Allen  agreed  to  con- 

vev  so  soon  as  Kesler  paid  him  therefor,  one  hiin-  Abandon- 

dretl  dollars  in    work  or  services;    but  if  Kesler  ^*„"racVana 

thought  fit  to  leave  the  land,  Allen  to  pay  him  for  o#  the  possec- 

all  the  work  done  on  the  land,  and  for   work  and  ncnof  the' 

ser vires  i^erformed  towards  the  price.  land  accord- 

'  '  ing  to  a  stip- 

Washingtoii  had  obtained  the  title  from  Allen,  as  »la|'oninthe 
admitted  by  tljp  bill,  and  denies  any  notice  of  the  jj^reementof 
equity  set  up  by  the  complainant.     The  heirs  of  Al-  purchase  ef- 
leii  and  Washington,  deny  that   Kesler  paid  for  the  Actual,  wiih- 
land,  and  insist  upon  an  abandonment   by  Kesler  of  2owd'b|*^'^' 
the   contract,  that   by   mutual  consent  the  contract  writing, 
was  dissolved,  and  that   Kesler  removed  from  the 
land.     Washingtoji  alleges  the  assignment  from  Kes- 
ler to  M'Gee  was  fraudulent  and  co  venous,  and  made 
after  he  received  his  AceiX  from  Allen,  in  1815,  and 
denies  any  notice  of  the  assignment  to  M'Gee,  until 
the  institution  of  his  suit. 

So  far  as  rasiiects  this  branch  of  the  controversy, 
it  insufficient  to  say,  that  the  complainant  hiinself 
has  given  a  death  blow  to  ftis  claim  to  the  land,  by 
proving  affirmatively,  that  Kesler  did  agree  with 
Allen  to  abandon  the  contract,  according  to  the  elec* 
tion  given  him,  and  that  he  did  remove  from  the 
land,  not  having  paid  for  it.  He  has  totally  failed 
to  prove  any  notice  to  Washington  of  the  assign* 
ment  by  Kesler,  and  it  is  directly  in  proof,  that  the 
assignment  is  antedated,  so  as  to  overreach  Allen's 
deed  to  Washington^  and  the  dissolution  of  the  con- 
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Wasbiro-     tract  between  Kesler  and  Allen,  for  Kesler  did  not 

jp9^  I^Q.      authoriie  hw  a^eat  to  eeft  hisrlaim  by  Tirtne  of  that 

M'Gh^B.         agreement,  until  long  after  he  had  dissolved  the  con- 

•I  tract,  abandoned  the  land,  and  had  notice  of  the 

sale  by  Alien  to  Wadiington. 

After  the  proof  of  the  dissolution  of  the  contract 
kad  been  taken  and  filed  in  the  cause,  M'Glee  amend- 
ed his  bill,  and  made  Kesler  a  party,  insisting  that 
^  as  the  dissolution  of  the  contract,  was  not  by  writ- 
ing, but  only  by  parol,  it  was  not  obligatory  under 
the  statute  of  frauds,  but  praying  for  a  decree 
against  Kesier  for  the  value  of  the  land,  in  case  the 
court  cannot  decree  the  land  specifically.  Kesler  was 
a  non-resident,  never  answered,  and  the  bill  as  to 
him  was  take»pro  €onfe$so  upon  order  of  publica* 
tion  duly  executed.  It  is  farther  to  be  remarked, 
that  all  the  defenttants  to  the  bill  were  residing  with- 
out the  limits  of  this  Commonwealth. 

The  court  decreed  a  conveyance  by  Washington 
to  the  complainant,  and  also  that  complainant  pay 
to  the  heirs  of  Allen  thirty  dollars  (in  Common- 
w^lth's  paper,)  with  interest  from  pth  February, 
1813,  and  all  the  defendants  were  ordered  to  pay 
costs. 

CasebdUlto  As  the  decree  against  Washington  and  Allen's 
thejuriiidicl"  '^®*'*^  *®  destitute  of  any  plausible  foundation,  a 
tion  of  the  question  arises,  what  is  to  be  done  with  the  bill  as  to 
ooartofequi-  Kesler?  Under  the  circumstances  of  the  case,  con- 
*^'  sidcring  that  Washington  and  Allen's  heirs  were  ab- 

sentees, as  well  as  Kesler,  and  the  latter  has  never 
answered  nor  submitted  himself  to  the  jurisdiction 
Q#the  court,  it  does  not  seem  pro[)er  to  render  any 
decree  as  to  Kesler,  as  prayed  for  in  the  attiended 
bill,  as  to  that,  there  is  no  foundation  for  the  juris- 
diction of  the  court,  i;Aereon  to  ground  a  decree 
against  Kesler;  neither  is  the  complainant  entitled 
to  the  aid  of  a  court  of  equity. 

,  It  seems  to  this  court,  that  the  complainant  has 

failed  totally  to  make  oiit  an^  equity  against  the  de- 
fendant Washington,  or  agamst  the  heirs  of  Allen, 
and  the  complainant  has  not  made  a  out  a  case  which 
mtegnizuble  in  the  courts  of  this  Commonweftltli) 
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ugauiflt  Keder,  who  is  a  non-reflideHt,  Jieitlier  hat  Wasriko- 
the  complainant  exhibited  hiinaeif  in  an  attitude   ^"t^c* 
which  entitles  hiia  te  the  aid  of  a  court  of  equity.     m^Ou. 

It  is,  therefore,  ordered  and  decreed,  that  the  said  "^**^ 

decree  of  the  drcoit  court  be  reversed,  and  that  the 
cause  be  remanded,  with  direction  to  dismiss  the 
bill  with  costs. 

CriUendm,  for  plaintiA. 


Taris  vs.  Shanks.  CHiysay. 

Appeal  from  the  LinooiD  Circuit ;  John  L.  BaiDon,  Jadge.     Case  23. 

jDwirion  of  the  Judgti.  Dterte.  Costs. 
Chief  Jactice  Bibb  delivered  the  Opioion  of  the  CoQrt«  j^p^jj  94, 

[Absent — Jadge  Owsusr  ] 

This  case  being  heard  upon  the  trans-  one  Jadm 
cript  of  the  record,  and  thq  arguments  of  counsel,  declining  to 
and  the  court,  composed  of  the  Chief  Justice  and  ntinthecase 
Jadge  Mills  only,  (Adge  Owsley  declinmg  to  adju-  f^^  S^l^n*-^ 
dicate  upon  the  matters  in  controversy   between  curring,de-' 
these  parties,)  being  now  sufficiently  advised,  the  crce  of  the 
Chief  Justice  is  of  opinion,  that  the  decree  of  ^1%  a^firmwi'^th 
circuit  court  is  erroneous,  and  ought  to  be  reversed;  costs. 
but  Judge  Milk  is  of  opinion,  that  said  decree  is  not 
erroneous,  and  ought  to  be  affirmed.     It  is,  there- 
fore, ordered  and  decreed,  because  of  the  said  divi- 
sion and  diftrenoe  of  opinion,  that  the  said  decree 
of  the  circuit  court  be  affirmed,  which  is  ordered        •# 
(obe  certified. 

And  it  is  lilKwise  ordered  and  decreed,  that  the 
j  t^llant  pay  to  the  appellees,  tksir  costs  in  this 
l^urt,  and  in  this  behalf  expendeoT 

Ikmify  for  appellant;  Cfi^Mfai^for  appellees. 
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ghahcut.    Stevenson  and  wife  vs.  Dunlaps   and 

Blighfs  heirs. 


Case  24. 


April  25. 


Case  ftated. 


Title  to  the 
rand. 


Ground  of 
Stevenson's 
wlaim. 


Appeal  from  the  Hardin  Circuit;  Paul  I.  Booker,  Judge. 

Eddence.  Writings.  Copies.  Crossbills,  appeals.  Con- 
dilions  precedent.  Specific  performance.  Parol  con- 
tracts. Improvements  ajid  rents.  Leases.  Practiu,  Liens. 

Judge  Mills  deliTered  the  Opinion  of  the  Court. 
[Absent -Chief  Justice  Bibb.] 
This  is  a  bill  in  chancery,  brought 
first  by  Stevenson  and  wife,  for  the  s>pecific  perform- 
ance of  a  contract,  in  whiiJi,  if  granted,  it  will  lie 
necesjiarv  to  divide  and  direct  a  conveyance  of  part 
of  131,000  acres  of  land. 

These  lands  were  entered,  as  alleged,  98,000  acr^ 
thereof,  in  the  name  of  William  M'V/illiiinis,  in  one 
entry,  28,000  acres  in  the  name  of  John  Hawkins, 
in  another  tract,  and  5000  acres  thereof,  in  the  name  of 
Paul  Simon,  in  a  third  entry:  the  date  of  the  entries 
does  not  apjiear   from   tlie   record.     The  surveys 
were  made  in  Sej)tember,  1787,  and  the  patents  is- 
sued jointly  to  John  Dnnlap  and  Michael  Hiliigas, 
on  the  4th  of  February,  1768.  John  Dnnhip  the  pa- 
^eytee,  died,  and  devised  all  his  interest  to  iii;?  son, 
John  Dunlap,  jr.  who  sold  and  conveyed  the  same 
to  Samuel  Blicrht,  hia  !)rother-in-law,*who  had  aU'o 
married  a  daughter  of  John  Dnnlap  the  elder.     Mi- 
chael Hiliigas,  the  other  patentee,  died,  havinaj  first 
devised  his  land  to  his  children,  who  sold  and  con- 
veyed all,  except  a  small  portion  thereof  to  the  said 
Samuel  Blight,  and  although  the  heirs  and  devisees 
of  the  patentees,  are  made  parties,  nm\  are  proceed- 
ed against  as  noinresident?,  yet  the  style  of  the  con* 
troversy,  is  between  Stevenson  and  wife,  and  Blight 
who  has  appeared  and  answered. 

The  extent  claimed  by  Stevenson  and  wife,  is 
two  ninths  of  the  whole,  and  their  equity,  as  they 
allege,  is  based  on  an  article  of  agreement,  dated  on 
(he  8th  of  October,  1783,  between  the  said  John  Dun- 
lap,  Michael  Hiliigas,  the  patentees,  and  James  Dun- 
lap,  George  Keightly  and  William  Orr,  in  which  it  is 
stipulated,  that  the  parties  are  interested  in  sundry 
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unlocatecl  land  waiTants,  the  said  John  Biinlap,  STFvxistoN 
James  Dunlap,  George   Keightly  and  William  Orr,    ^^'^J^"* 
to  the  amount  of  two  ninths  each^  and  Hilligasto  Duhlap's 
one   ninth,  all  being  then   in  Philadelphia,  which    ^^Bugut^s 
warrants,  the  said  Jaines  Dunlap,  Keightly  and  Orr,    ^^^^^' 
were  to  bring  to  the  western  country,  and  have  sur- 
veyed,  and  the   plats  and  certificates  returned,  on 
certain  conditions  and  stipulations   hereafter  more 
fully  noticed,  and  then,  each  by  allotment,  was  to 
draw  and  receive  patents  in  their  own  names. 

James  Dnnlap,  TCeightly,  and  Orr,  did  come 
to  Keiitncky,  in  the  fall  1183.  Keightly  was  killed 
by  the  Indians  in  the  spring,  or  l^eginning  of  the 
summer,  1784,  leaving  one  infant  daughter,  who  is 
now  Mrs.  Stevenson,  the  appellant,  then  in  Ireland, 
where  both  she,  and  her  father  were  born;  he  never 
havingleft  that  country  till  the  summer  1783,  and 
he  died  a  subject  of  the  king  of  Great  Britain. 
James  Duntap  Uved  many  years  afterwards,  but  at 
length  (jied  unmarried  and  childless,  leaving  no  re- 
lations in  America,  save  the  aforesaid  Jolm  Donlap 
the  elder,  who  was  his  brother.  James  having  been 
a  native  of  Ireland,  was  never  in  the  United  States 
till  he  came  witli  Keightly,  in  the  year  1783. 

Orr,  was  also,  an  Irishman,  who  came  to  Ameri- 
ca with  James  Dunlap  and  Keightly,  and  returned 
to  Ireland  a  few  years  afterwards,  and  staid  some- 
time, and  then  returned  to  America  in  the  year  1793, 
and  he  died  in  1801,  but  not  till  after  he  had  sold 
and  conveyed  his  interests  which  he  claimed  in 
these  lands,  to  a  Mr.  Fulton^  of  Baltimore,  who  ^ 
sold  and  conveyed  it  to  John  Alexander,  whom 
Stevenson  and  wife  make  defendant  to  their  bill,  as 
now  standing  in  the  place  of  qpe  of  the  original 
partners. 

Alexander  answered  the  bil^  admitting  the  equity  Alexander!.? 
of  Mrs.  Stevenson*  as  heiress  of  Keightly,  one  of  ^"*^<^»'- 
the  partners,  and  allcjpng  that  he  is  entitled  to  the 
interest  of  Orr,  andrl^  a  singular  course  of  plead- 
ing, made  his  answer  a  bill  also  against  Blight  and. 
the  children  of  John  Dnnlap,  and  the  children  of 
Hiliigas,  and  prays  that  his  interest  may  be  assigned 
and  conveved  tohim. 
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Sti  vtwtoM        Blight  answered  him,  setting  up  the  same  defibnoe^ 
AADWI.S     ^iijpii  jjg  rgiigg  Q„  against  Stevenson  and  wife. 

'a  BuanVt      '^**®  ^^"^  dbmissed  the  bill  of  Stevenson  and 

R£i&8.         wife,  as  well  as  that  of  Alexander,  and  from,  that 

'    '  ■'  decree  Stevenson  and  wife  have  appealed  to  thiS' 

StevensoD        court. 
and  wife's 

aod  Alenan-       The  merits  of  the  claim  and  defence  wiD  appear 

^*M«d^"  ^^^  *"  ^^^  consideration  of  the  case,  and  need  not  be  re- 

peaTbyStS"  c«ted,  except  SO  far  as  riiall  be  necessary  launder- 

Tentoo  and  stand  the  questions  decided. 

Blight,  though  a  purchaser  of  these  lands,  can- 
Blight  hftd      not  pretend  to  stand  as  an  innocent  purchaser,  who 
fenwn^i^^**'  has  completed  his  title,  and  paid  the  consideratioi>  . 
daim.  Without  notice  of  the  cbims  setup  thereto  by  the  ^f ' 

heiress  of  Keightly.  For  the  proof  is  clear,  that  he 
heard  of  the  claim  long  before  he  [purchased,  and  in 
his  answer,  although  he  alleges  himself  to  be  a  hma 
fide  purchaser,  yet  lie  does  not  once  deny  notice  of 
the  claim.  It  is,  therefore,  evident,  that  he  has 
gained  no  advantage  in  the  controversy  by  his  pui^ 
chase,  but  must  stand  in  the  shoes  of  Hilligas  and 
John  Dunbm,  and  must  resist  the  equity  set  up  b|L 
the  same  defence  that  the  patentees  could  have  ma^bt -^ 
against  it.  The  share  of  the  partners,  John  .DaQ^ ' 
lap  and  Hilligas,  is  secured,  and  more  than  secnt^edt 
by  the  legal  title  being  vested  in  them  by  the  pa- 
tents. The  share  of  James  Duhlap,  has  passed  by 
inheritance  to  John  Dunlap,  if  it  existed,  and  could 
pass,  or  descend  in  his  situation  as  an  alien.  The 
parts,  therefore,  of  Keightly  and  Orr,  are  idone  left 
to  be  settled. 

We  have  had  some  difficulty  in  admitting  the  arti- 
p^fiheori-  cle  of  agreement  relied  on  in  the  bill.  The  com- 
gioal  agrea-'*  plainants  only  present  a  writing,  which  purports  to 
mentbe-  be  a  copy  taken  from  the  records  of  the  county 
DhwSa  ^^^  where  the  land  lies,  and  where  another  copy  was  ai- 
KeiRht^',  Orr  ^  illegally  recorded.  Thijr  declare  their  igno- 
andHiiiigaa  rance  of  where  the  original  i^'and  charge  some  of 
■**^^**®9®PJ'  the  defendants  with  having  it  in  their  possession, 
pro  uqed.  j^Ught  denies  having  the  original,  and  also  denies 
that  the  copy  produced,  is  a  true  copy,  and  requirea 
proof,  and  further  denies  knowledge  of  tbecontentft 
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of  the  original.     The  complainants,  Stevenson  and  Stevenson 
wife,  do  not  prove  that  the  original  wiisever  e^^cut-    and  wife 
ed,  or  produce   the  subscribing  witnesses,  or  show  Duisl^p'b 
what  was  become  of  them,   or  prove  either  thfeir    &  Blight's 
hand  writing,  or  the  hand  writing  of  the   parties.    ^*^^^^' 
But  Stevenson  and  wife  hlsivc  matje  proof  by  Alex-  ' 

ander  hiins^elf,  that  about  the  year  1793,  atthe  re- 
quest of  Orr,  he  called  upon  John  Duniap,  for  the 
original  instrument,  and  Dnnlap  informed  him  that 
it  wiis  in  the  custody  of  Hilligas,  the  other  {)atentee, 
from  whom  he  olHained  an  Inspection  of  it^  and  that 
it  was  in  the  handwriting  of  tlie  prirtics  thereto,  as 
to  the  j'ignatures,  and  that  the  copy  now  produced 
is  a  true  coj>y. 

It  has  been  held  in  some  cases  of  trials  at  common  wk..««*« 
1  1        .(>  •  •  <•       t  1     When  one 

law,  that  It  a  party,  on  notice  given  for  that  end,  pan^produ- 

l>roduces  a  wriing   enL-e  parlits^  on  the  call   of  his  ct-s  a  deed  er*- 

adv^crsary,  the  adversary  need  not  prove  its  execu-  Jj''?;'«'*»"0'j  * 

,      ■^'      ,,      ,  .•         .  *   .,,  ..    the  notice  ol 

tion,  because  the  law,  in  such  care  wnl  presume  it,  theoiiier 

gcnokiOt  and  that  the  party  producinjj  it,  wonid  not  party,  itscx- 

»  attempt  to  withhohl  it,  and  then  produce  it  against  ecationnmy 

himj^eif,  unless  it  was  so.  it  seems. 

This  case  is  somewhat   analogous,  «nd  although  circamstan- 
the  cases  are  contradictory  on  this  point,   yet,  when  tial  evidence 
it  is  known,  that  this  writing  was  executed  in  j?hil-  m  proof  of 
adelphia,  if  executed  at  all,  forty  years  l)efore  this  tri-  '*^"^*"S*- 
al,  whore  the  witnesses  m.iist,  in  all  probalnlity,  have 
redded,  that  it  was  directed  to  by  one  of  the  paten- 
tees, and  produced  by  the  other;  that  John  Duniap 
has  in  more  instances   than  one,  both  by   writing 
and  in  words,  recognized  the  claims   of  Keightly, 
and  in  one  or  two  receipts  for  taxes,  given  to  Mrs. 
Stevenson^s  uncles,  for  taxes  on  the  land  advanced 
for  her  by  them,  expressed   her  interest,  or  claim 
to  be  two  nintiis^  which  corresponds  with  the  copy 

[>roduced,  and  both  John  Duniap  and  Hilligas,  in  a 
etter  to  the  mother  of  Mrs.  Stevenson  in  Ireland, 
have  both  admitted^  that  the  father,  George  Keight- 
ly, had  some  intcre«t,  we  incline  to  the  opinion, 
that  the  complainants,  Stevenson  and  wUe,  may  be. 
allowed  to  resort  to  the  inferior  evidence  of  a  copy, 
after  proving  that  it  corresponds  with  ih$  original 
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STJtFK-ssoN     produced,  and  shewn  formerly  by  the  patentee* 
A!suwi»£     themselves. 

Dun  LAP'S  A«  to  Alexander,  however,  the  case  might  be  dif- 

&  Blight'*  fe,,^,^.     Hig  deposition  could  not  be   used,  and  is 

"*"^*'  not  offered  to  be  used  in  his  own  case.     But  we  do 

not  conceive  that  it  is  proper  to  decide  whether  he 

can  or  cannot  use  this  copy,  for  a  reason  hereafter 

mentioned. 

The  article  recites,  that  the  parties  had  purclias- 
Substance  of  ed  sundry  Virginia   land  warrants,  and  recites  the 
the  origmal a- jjj^^j^^g^Q  ^yj^Q^jj  issued  the   numbers  and  quantities 
tweenThe       of  each,  and  then  contains  the  following  precedent 
Diin]ap8,        conditions  and  stipulations,  to  be  performed  on  the 
Ktifthtl>,  ^    p^rt   of  Keightly,   James   Dnnlap  and  Orr.     The 
Orr,&c.     :;   ^juj3^n^^y  ^^^  135,000  acres  in  the  whole,  and  they 
were  to  set  off  with  convenient  speed,  from  Phila- 
delphia to  Pittsburgh,  tlience  down  the  Ohio,  and  to 
enter  some  of  its  waters  in  search  of  unlocated  and 
unappropriated  good  land,  if  the  same  was  not  at- 
tainable  on    tiie   banks  of  the   Ohio,   and   when 
found,  to  cause  tlip   quantity  of  lands  to  be  survey- 
ed by  the  surveyor   of  the  county,  in   one,  or  as 
m«hy  spots  or  places,   as  should   be  to  the  greatest 
advantage   of  the  concern,  to  obtain  drafts  of  the 
same,  and  returns  of  survey  to  the  proper  officers, 
from  the  said  surveyors,  to  the  end,  that  patents 
for  the  land   might  be   obtained.     The  instrument 
then  proceeded  to  state,  that   wiien  the   said  James 
■   Dunlap,  Orr  antl  Keightly,  should  *So"  have  super- 
intended the  surveys  ot  the  aiorementioned  land., 
and  have  the  drafts  and   returns  thereof  made  out, 
then  the  parties  should  di-aw   lots  for  the  same,  in 
small  parcels,  to  render  the  whole  more  equal,  and 
that  patents  might   issue  accordingly.     Then  John 
Dunlap  and  Hilligas  were  to  pay  the  acting  part- 
ners, Snm.es  Dunlap,  Keightly  and  Orr,  their  pro- 
portion of  the  expenses   of  the  trip,  according   to 
the  Quality  and  quantity  which   they  should  obtain^ 
and  likewise,  pay  nix  dollars  for  each  thousand  acres 
of  respective  shares. 

The  bill  of  the  complainants,  Stevenson  and  wife, 
Alleg;ationf  of  does  not  luUy  allege  the  perlormance  of  these  pre- 
the  biJl  of       cedent  conditions,  on  the  part  of  Keightly  during  his 
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life^  or  of  his  co-partoei-s,  James  Dunlap  and  Orr,  Stefehsow 
after  his  death,  to  the  extent  of  their  undertaking.      ^*^^^'" 

The  amount  of  their  allegations  is  this,  thai  James  ^b^^^Vs 
Diinhtp,  Keighily  and  Orr,  did  proceed  from  Pbila-    bkiils. 

delphia  to  Kentucky,  and  caused  the  iaiid  warrants  — 

to  he  located  ami  entered,  or  131,900  acres  thereof,  StereDMMi 
leaving  the  remaining  4000  acres  in   the  dark,  as  to  J^i'Jj^*^**  *" 
what  had  l>ecome  of  them.     They  farther  allepre,  the'sur? •  /ing 
that  George  Keightly  made  ample  provision  and  dW  the  ia.  dsaod 
bnrsements  for  the  surveying  of  the  lands  hefore  he  o*>ja*«*flff  the 
was  killed,  and  that  John  Dunlap  and  Hilligas  had,  ^ 
in  fraud  oi  lUe   rights  of  the  heiress  of  Keightly, 
got  the  lands  patented  to  themselves.     They  say 
nothing  about  what  Orr  and   James  Dunlap  did  af- 
ter the  dcfith  of  Keightly,  although  they  were  first 
the  joint,  and  (hen  the  surviving  obligors  of  Keight- 
ly. 

The  hill   of  Alexander,   and  also  his  answer  in  ^^^  *  de* 

this  respect,  is  still  more  deficient.     But  we  need  rur**"V|;<*, 
4       .  4»  •        •    I      t      1  I     >      the  unLrmai 

not  notice  it,  except  so  far  as  it  might  be  bronght  in  biUfiiesa 

aid  of  btevenson   and   wife.     For,  from  a   minute  c^om  biiUma- 
examination  of  the  record,  it  will  appear,  that  the  J[^"^^*^j'®  *j^' 
case  of  Alexander   is  not  before  the  court.     The  aixioihen 
court  below,  as  was  very  proper,  dismissed   his  bill  (lefeDdiiDts, 
by  a  separate  decree,  and  te  prayed  a  separate  ap-  '^"^  }^^  ^": 
jieal,  yet  he  never  entered  into  an  appeal  bond.    He  cro»»  bill  are 
is,  therefore,  only  before  the  court  as  a  defendant  to  eticb  diiQiisfl. 
to  the  bill  of  Stevenson  and  wife,  as  far  as  it  is  ne-  ^^'  *^^  «PP^al 
cessary  to  i\o  them  justice.     His  own  claims,  set  up  ^j  comp'ain"' 
by  a  bill  attached  to  his  answer,   form  a  distinct  aiu  dot-t  oot   . 
suit^  although  he  has  been  allowed  to  attach  it  to  bnng  thede- 
the  suit  of  Stevenson  and  wife.     It   is  not  so  inti-  |'n^*'th!TiI!I!l 
mately  connected  with  the  first  suit  that  justice  cannot  bill  be.ore  th« 
be  done  without  his  claim.     And  although,  it  is  a  ^^urt. 
general  rule,  that  when  a  complainant  anneals,  he 
brings  with  him  ail  the  parties  to  the   bill  and  de- 
cree as  they  stood  in  the  court  below,  yet  it  does  not 
thence  follow^  if  one  of  the  defendants  shall,  by  a 
hill  attached  to  liis  answer,   contrary  to  the  usages 
of  a  court  of  equity,  implead  another  defendant,  or 
a  stranger  in  a  controversy,  in  which  the  original 
complainant  had  no  concern,  that  this  latter  contro- 
versy is  brought  before  this  court  on  the  appeal  of 
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the  origin?fcl   complainant.     Alexander   had  a  right, 
or  an   election,  to  acquiesce  in  the  decree  against 
jvjsi.Ar»      him,  or  to  appeal  from  it.     He  has  chosen  the  form- 
&  Blight's  ^r  courise,   by  omitting  to   execute  an  appeal  bond. 
HEIRS.  if^  therefore,  we  should  say,  that   Stevenson  and 

•  wife,  by  their  appeal,  have  brought  tlie  controver- 
sy between  Alexander  and  the  other  defendants  be- 
fore the  court,  where  it  must  be  tried,  it  would  l>e 
allowing  Stevenson  and  wife  to  compel  Alexander 
to  try  the  cause  in  this  court  without  his  consent, 
and  of  subjecting  the  defendant  in  his  bill  to  an  ad- 
judication of  this  court,  when  neitlierthe  complain- 
ants or  defendants  in  liis  suit  require  it.  Such  a 
consequence  cannot  be  allowed.  Ai.d  although  it 
h:is  been  su])poscd  in  argxunent,  that  he  is  a  party 
complainant  here,  and  he  has  been  represented  by 
an  arguiuciit  made  in  his  favor,  yet  it  has  arisen 
from  the  inalleulion  of  counsel,  in  not  attending  to 
the  true  state  of  the  record  in  this  respect. 

In  answer  to  the  bill  of  Stevenson  and  wife, 
Blight's  an-  Blight  insists,  that  the  locators,  if  tliey  located  at 
swer,resisUng,  all  not  otdy  did  not  get  good  land,  as  they  were 
ihe  oJjiim  ot  |jq'„„^]  ^^  ^lo,  when  they  might  have  done  so  by  lo- 
cating in  s^mallcr  tracts,  as  their  ujulertakingconteir** 
plated,  but  that  they  located  on  bad  lands  in  large 
bodies,  and  on  lands  before  appropriiUe^U  and  that 
they  never  accounted  for  4000  acres  of  tlie  war- 
rants, but  appropriated  them  to  their  own  use.  But 
he  denies  tiiat  they  ever  located  iiio  warrants  at  all, 
or  paitl  one  article  of  expense  atiending  the  samcj 
tbat  they  did  not  pay  their  resjiective  portions  in  the 
purchase  of  the  warrants  at  first,  that  they  did  not 
pay  a  cent  for  either  locating,  surveying  or  return- 
ing tlic  pkitsand  certiiioates  to  the  register's  olfK'c, 
or  pay  any  expenses  incident  thereto,  or  tite  taxes 
thereon  due  to  the  government  since 

Before  we  ascertain  whether  these  then  acting 
Evidence  of  pai'tners,  James  Dunlap,  Keightly  and  Orr,  or  eith- 
theaonper-  ^p  gf  them,  did  acquire  as  good  land  as  they  ought,. 
theacFTO-^  or  as  they  might  have  donei  we  will  ascertain  whe- 
mentontho  ther  they  really  did  locate.  They  came  to  Ken- 
part  of  tucky  it  is  true*;  but  they  brought  with,  them  an  ad- 

fr!f^g^ w7'  venture  in  merchandize^  and  set  up  a  store  in  Dan- 


titfveHiK»n 
and  wifo«n- 
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Tille)  tvhich  James  Dunlap  attended  to,  and  another  Stevekson 
at  Louisville,  under  the  immediate  care  of  Keight-    and  wife 
ly,   who  was  killed  near  that   place;  and  it  is  not  Duni.ap^s 
shdwn  by  any  express  proof,  that  they  ever  did  one    &  BLianT's 
act  towards  locating  the  warrants,   and  indeed,  the    heirs. 
^ntriei?  are  not  filed,  nor  can   we  know,  from  ''''s  ""^""^ 
record,  whether  they  were^  made  l>efore  the  death  bW^hiTDun- 
of  Keightly  or  not.     It  is  ascertained  by  the  proof,  lapforsur- 
that  a  certain  Joshua  Archer  located  the  warrants,  ^^i'^^S'^*" 
and  acted  as  a  pilot,  in  conducting  the  surveys,  and 
the  only  act  shown  to  be  done  by  the  acting  partners, 
is,  that  Orr  attended  making  a  part  of  the  surveys. 
It  is  also  clearly  proved,  that  Archer  never  was  paid 
foe  locating  by  either  of  the  acting  partners,  J.imes 
Dunlap,  Orr  or  Keightly,  but  on  the  contrary,  he 
claimed  and  received  for  his  services,  $666  66  2*3, 
paid  by  John    Dunlap.     The  surveys  were   never 
made,  till  1787,  long  after  others  had  surveyed  and 
obtained  older  grants  on  a  large  proportion   of  the 
ground,  and  even  then,  the  surveying  was  paid  for 
by  John  Dunlap,  to  the  amount  of  $1373  33.     The 
lilie  may  i>e  said  of  the  register's  fees   on  the  return 
of  tiie  plats  afid  certificates  to  his  office,  amounting 
io  $262  18. 

We  waive  the  price  of  the  original  warrants,  Effect  oitha 
which  is  alleged  to  have  been  paid  by  John  Dunlap,  oricfinalcout 
l>ecause  we  suppose  that  the  agreement  recognizes 
an  intere&t  in  the  partners,  James  Dunlap,  Keightly 
and  Orr,  and  we  conceive  that  it  is  inierrible  from 
the  agreement,  that  this  interest  was  to  be  ]>uid  for 
by  the  personal  Ner vices  of  these  then  acting  part- 
ners, or  in  travelling  and  locating,  and  in  surveyor's 
and  register's  fees,  of  which ,  according  to  the  juost 
liberal  interpretation  of  the  agreement,  J6hn  Dui^- 
lap  and  llilliga:^,  could  not  be  boun<|  to  pay  more 
than  their  proportion,  and  six  dollars  for  each  tiious- 
aad  acres  of  their  interest,  in  adilition,  ami  that  af- 
ter tiie  acting  partners  had  first  performed  their  4u- 
ty. 

The  taxes  also,  on  the  whole  land,  have  been  paid  Tax«i. 
from  tlie  coinmenrement  of  the  <;;overnnient  to  the 
trial  of  this  suit,  except  the  taxes  from  the  year  1792 
to  1799,  which  have  been  refunded  to  John  Dunlap,' 
Hy  two  of  th^  ancles  of  5lrs.  Stevenson. 


Digitized  by  VjOOQ IC 


14g  MONROE'S  REPORTS. 

SxEVEKgoK.        These  large  expeiiditMres  of  iponey  by  John  Dq;>- 

'^^^'sT"'^     hp,  imi>Ore(l  upon  Win  hy  the  direct  failure  of  those 

Du^LA^'8      who  were  fioiuul  to  perforin  tlieir  precedent  condi- 

&  Blight's  tioiiB,  are  suiHcient  to  cause  a  court  of  equity  to  re- 

»^"^"' fuse  its  aid. 

Toobtiiina  To  reach   a  specific   perfcfrmaTice,  the  complain- 

specific  per-  ^^^  jjj^^gj   s},ow  tijnt  he  has  performetl  his  part,   if 
coinplainnnr  p''<?cedcnt,  and  that  he  is  ready  to  do   so,  if  his  part 

mustsiiew  IS  to  bc  a  subsequent  act.     At  least,  he  must  show  a 

the  perform-  substantial  performance,  or  that  he  was  precluded 

condiUom  f**^"^  performing  by  tlie  conduct   of  the   defendant, 

prpccdonton  or  that  there  was  an  incidental  failure,  which  was  a 
^lis parlor ac- proper  subject  of  compensation,  and  that,  without 

fa^i"urV**aml'  compensation  was  admitted,  complete  justiie  could 

shew  that  his  not  take  phicc,   otherwise,   if  ample  justice  can   be 

(lefalcation  done  !)y  compensation  to  the  complainant,   for   his 

sN'^ect* for  J^'i^tial  performance,  he  is  almost  always   left  to  his 

Tom^imsZ  remedy  at  law. 

Tins  case,  wc  conceive,  cannot  be  a  case  of  com- 

railiireofono  pcnsation  by  the  com])lainant   to  the   defendant,  or 

partner  in  iiis  to  John  Dunlap   and    Hillicab,  if  tiicy  were   l)efore 

/mJeriakir^:    i\^q  court.     The  per;so:jal .  service  of  seari.hing  out, 

JocTtions  ami  ^"^  fixing  uj)ona  territory,  and  ascertaining  the  ob- 

havethesur-  jects  there,   by   wliich    a    description   of  the  land 

veyscxecut-    could  be  embodied  in  an  entry,  was  a  work  that  the 

coior^nsat^  acting  partners  were  to  see  well   performed,   and  is 

anti  tht  (te-  '  »  v^ery  important  p  irt  of  the  duty,  so  much  so,  timt 

/iiijitcrallow-  it  is  well  known  in  the  history  of  the  jurisprudence 

^i.c Yan?'^ ^^  of  this  country,   that  it  was   usual  to  give  a  third, 

and  more  frequently  a  half  of  the  warrants   for  the 

performance  of  it.     This  would   1^,   therefore,  an 

insurmountable  objection  per  $e,  to  the  enforcement 

of  this  contract,  and  it  is  more  weighty  when  added 

to  the  fact,  that  through  the  failure  of  these  acting 

partners,  John  Dunlap  and  Hilligas,  had  afterwards 

to  advance  large  sums  for  the  location,   surveying 

and  returning  the  surveys  of  the  whole  quantity,  or 

othei-wise,  be  in  d'anger  6f  'tooaitig  all  their  interest 

in  the  adventure.     We  cannot,  therefore,   conceive 

tlmt  iStevenson  and  wife  have  shown   any  vested 

equity  in  Keightly  under  the  contract,  by  virtue  of 

any  thing  that  her  ancestor  did,  added  to  all  that 

was  done  by  both  James  Punlap  and  Orr. 
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"We  have  been  thus  particular  in  ascertaining  the  Stkvewson 

merits  of  the  equity  reported  on  its  original  grounds,    ^^^g^"*^ 

abstracted  from  other  considerations,  and    subse-  Dur lap's 

quent  events,  and  it  vvaB  necessary   thus  to  settle  its    k,  Bliqht^s 

value,  for  the  purpose  of  meeting  another   claim    »^*^»*^s- 

which  is  fcCt  up  by  the  complainants.  7"       ~ 

*^     •'  "^  Interest  of  atj 

It  is  clear,  that  if  Keightly  had  an   equity  at  his  ?'*«»»"  ^"|;«^* 

death,  it  could  not  descend  to, and  vest  in  his  daugh-  '^i^l^'je^r 

ter,  because  both  he  himself,  and  his  daughter  were  1784, did  not 

aliens,  and  of  conrae,  his  interest  in  lands  could  not  pHsitohu 

descend  to  her,  but  k  would  pass  to  the  Common-  chJaud'  ^' 

wealth  by  escheat,  and  no  inquest  of  office  was  ne-  xvithout  oi- 

cesary  for  ascertaing  the  escheat.  fici-  found. 

On  the  lltho(  December,   1823,  the  legislature  Statute  of 
of  this  State  passed  an   act,  as  will  be  seen  in  iJje  Kcntncky 
session  aitd  of  tiiat  year,  reciting  the  agreement,  and  |[^"  Steven- 
the  death  of  Keishtly,  and  the  suppoi^ed  escheat  in  son  whntLvcr 
consequence  of  nis  alienage,  and  granting:  to  Mrs.  "S*'^*  «^*- 
Stevenson   all  the   right  of  Keightly,  escheated  to  the  death  of 
the  Comaionwealth,  and  this  act  is  relied  on  by  the  Keightly. 
complainants,  as  removing  the  bar  of  alienage,  and 
giving  them  a  title  to  the  land. 

This  act  has  not  granted  more  than  Keightly  had,  Grant  by  th« 
and  which  the  Commonwealth  took  by  escheat  at  ^i***®.^?,^^] 
his  death.     Now  if  we  admit  that  an  equity  could  overrencbes* 
be  escheated  and  pass  to  the  government  as  well  as  interveninfir 
a   legal  estate,  and  that  alter  the  Commonwealth  grants  tooUi- 
took  an  equityy  she  could  regrant  it  without  preju-  u^'jer  the"^^ 
dicefVain  an  intervemng  grant,  as  this  court  has  held  generallaw. 
with  regard  to  a  patent  in   3  Litt.  394,  and  at  the 
present  term,   in  the  case  of  Pope  &c.  vs.   Hart's 
heirs,  and  of  coui^se,  that  the  grants  or   patents,  to 
John  Duulap   and  Hillifgas,  could  not  prevent  the 
operation  of  the  act,  still  the  enqjiiirv  must  go  back 
to  the  equity  held  by  Keightly.     T^e  act  has  grant- 
ed no  more  than  what  the  State  took  from  him,  and 
if  that  was  not  a  valid  equity,  at  the  time  it  was  re- 
ceived, it  is  not  rendered  moi*e  operative  by  the  stat-  , 
ate,  and  as  we  have  seen  that  it  was  not  a  valid  sub- 
sisting equitable  estate  at  that  time,  the  act  is  of  no 
service  to  the  cause  of  the  complainant. 
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exEFENsoN     .  But  it  is  insisted  that  this  equity  derived  from 
ASD  WIFE     Keiglitly,  has  often  been  recognized  by  John  Dun- 
DuNLAP's      '^P>  81"^  it  ought,  therefore,  to  ]ye  enforced. 

HE^Rs!*"^  "      It  is  true,  that  John  Dunlap  received  from  the 

'         uncles  of  Mrs.  Stevenson,  while  she  was  an   infants, 

Diiniap'are-  the  proportion  of  the  taxes  On  Keightly's  share,  from 
cognition  of  1792  to  1799  inclusive^  and  on  the  face  of  the  re- 
in's rf^ht  to  ceipts  expresi«d,  that  her  interest  was  two  ninths; 
theporfionof  on  their  deciinins  to  pay  taxes  further,  he  wrote  to 
the  land  her  iBolher  in  wTiich  he  states  that  Keightly  was 
claimed  un-  interested  in  the  claim;  that  the  uncles  of  the  heiress 
e*g  y*  [jj^^l  Jigcontinued  paying  of  taxes,  and  urging  her 
to  make  arrangements  for  the  payment,  or  the  land, 
which  lay  uncultivated,  would  be  sold.  This  letter 
was  (lated'in  1801,  and  was  signed  by  Hilligns,  the 
ottier  p;^tentee,  and  this  is  all  the  recognition  of  the 
claim  ever  given  by  him.  In  the  year  1797,  per- 
haps at  the  instance  of  Orr,  the  commissioners  ap- 
pointed by  the  county  court,  attempted  a  division^, 
«ind  reported,  and  recorded  their  proceedings.  John 
Dunlap  visited  this  country  shortly  afterwards,  and 
with  one  of  the  commissioners,  rcconnoitered  the 
lots,  and  then  expressed  himself,  that  the  girl  in  Ire- 
land, which  must  have  been  Mrs.  Stevenson,  ought 
to  have  choice,  as  her  father  had  lost  his  life  in  the 
attempt.  When  John  A.  Stevenson  had  married 
his  wife,  and  brought  her  to  America,  he  wrote  te 
one  of  th^se  commissioners,  that  said  J.  A.  Steven- 
son had  married  the  daughter  of  Keightly,  and  ar- 
rived in  America,  whereby  all  the  parties  were  re- 
prei^enteu,  and  advising  the  commis^sioner  .to  show 
him  the  land,  and  to  forward  on  his  own  deed^ 
which  is  supposed  to  be  the  deed  which  the  com- 
missioners were  allowed  to  make  in  dividing  the 
land  among  the  parties.  He  also,  wrote  to  Ste- 
venson himself,  advising  him  to  settle  on  the  land, 
as  his  residence  there  might  be  of  service  to  him- 
self, as  well  as  all  the  claimants.  Stevenson  accor- 
dingly settled  there,  and  afterwards  on  a  visit  to  this- 
country,  John  Dunlap  was  at  the  house  of  Steven- 
son, who  then  resided  on  one  of  the  tracts,  and  on 
Mrs.  Stevenson  ex|)ressing  a  dissatisfaction  with  the 
country,  and  a  wish  to  leave  it,  he  advised  her  not, 
and  suggested,  that  she  would  do  better  to  remain. 
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In  adclitiott  to  all  this,  U  seems  to  bare  been  tradi-  ^Evcfttpir 
lionally  understood  in  his  family,  that  there  were  ^^^  ^^^^ 
several  co-partners  in  the  land,  of  which  Keightljr  Dunlap'^ 
was  one,  and  he  has  said  as  much  to  several  jpcr:»ons,    k  Bucht^s 
and  never  seemed  to  dispute  the  title  of  Keightly;    h*'R*» 
lait  generally,  on  all  thcs^c  occasions,   he  set  up  his 
claims  for  money,  which  he  hadJiad  to  pay  in  ac- 
quiring and  preserving  the  lands,  which,  when  paid, 
he  admitted  would  entitle  the  heiress  of  Keightly 
to  his  share. 

Upon  these  recogmtiona  oi  t'llle,   the  bill   is  not  ^^'^•'^  the 
founded  as  creutuig  an  equity,  where  there  waanone  ^f^Jhe  claim 
l>eforc.     They  are  bronijht  in   aid  to  cure   the  de- is  relied  on  as 
fects  of  the  original  claim,  or  as  admitting  its  valid-  evidence  of 
itv-     They  tjjercfore,  do  not  preclude   the  defend-  *he  original 
ants  from  provinir  their  original  delects,  not  one  of  f^av  bere- 
which  do  the  complainants  offer  to  remove;  but  in-  pelied  by 
sist  for  a  conveyance,  notwithstanding  the  default  of  P™**|.  ^.^  ***• 
the  original  contractors.     If  the   defendants,  there-  the*claim.° 
fore,  have  been,  as  we  have  seen,  successful  in  show- 
ing that  the  compliance  of  the  acting  partners  was 
not  suilicient  to   vest  an  equity,  these  recognitions 
cannot  carry  the  title  with  them, 

Bvit  wliatia  more  concluj-ive  af^ainst  these  recog- 
nitions of  title  by  Dunlap,  is,  they  were  all  made 
before  the  passage  of  the  act  of  assembly  relied  on, 
and  during  a  time  when  the  heiress  of  Keightly  had 
not,  and  could  not  have,  the  least  title,  either  legal 
or  equitable,  because,  as  we  have  said,  the  original 
equity  was  not  good,  and  if  it  was,  it  had  escheated 
to  the  government,  and  the  heiress  had  no  other  or 
greater  title  than  any  other  individual,  and  such 
remained  to  be  the  fact  during  the  lives  of  Johu 
Duulap  and  Hilligas.  It  was  necessary,  therefor^, 
that  these  recognitions  of  title  should  have  been 
strong  enough  to  create  an  original  equity,  which 
could  be  specially  enforced,  or  the  complainants  can 
have  no  relief  thei-eon.  If  the  government  had 
brought  her  bill  to  enforce  this  original  equitv,  an4 
had  given  these  recognkions  of  title  to  the  daugh- 
ter of  Keightly  m  evidence,  they  could  only  hay^ 
been  viewed  as  so  ngtany  aoknowledsjbftj^xit^,  that 
there  was  an  original  equ^ty^  and  coi^4  not  Jiave 

Vol.  VII.  T 
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Stetkniow    precluded  the  patentee!  from  showing  thet  there 
AND  wiFB     ^3g  Qone  originally. 

DuNLAF's  If  the  complainants  meant  to  rely  on  these  last 
U  Blimt's  i^ecognitions  of  title,  they  ought  to  have  shown  that 
""'''•  ..  they  had  done  canity  by  paying  up  the  large  sums 
One  who  of  money  which  John  Dunlap  had  expended  i« 
%roii]d  hav«  saving  the  land.  This  they  have  not  done, 
•quity  mutt  ^^  .^^  however,  urged,  that  these  sums  of  money 
are  due  to  the  personal  representatives  of  Dunlap, 
Nonperform-  ^^^  ^  ^y^  ^^^  ^^^  before  the  court  to  settle  the  ac- 
^%?  count,  the  defendants  cannot  avail  themselves  of  the 
Keightlyii  defence.  This  argument  is  capable  of  being  turn- 
the  same  Ob-  ^j  against  the  other  side  with  greater  force.  These 
moXof  the  representatives  are  absent  because  the  complainants 
alienee  of  hia  will  not  bring  ihem  here  to  do  equity  now,  nor  de 
devices  as  ^j^^y  gj^^^  ^jj^j  t^gy  have  done  equity  before  they 
oS?pa^  filed  their  bill;  but  Contend  that  they  have  caught 
tiet.  Blight  in  the  trap  of  controversy  by  himself,  under 

such  circumstances,  that  he  cannot  avail  himself  of 
this  defence.  They  seem  to  have  forgotten,  that  if 
John  Dunlap  and  Hilligas  could  have  set  up  this  de- 
fence while  they  held  the  title,  the  defence  is  in  no 
worse  sitimtion  in  the  hands  of  either  their  devisees, 
or  assignee  of  their  devisees.  The  ti-ansfer  could 
not  have  lost  the  defence. 

The  only  doubt  which  remains,  is,  whether  these 
After  the        recognitions  of  title,  and  the  inducing  Stevenson  to 
heiress  of        settle  on  the   l^nd,  are  not   strong  enough  to   bind 
Keightlj  was  Dunlap  to  convey  on  the  gtound  of  fraud,  and  not 
i^elamf  herr  ^"  ^^^  ^^^^^  °^  contract.     We  allude  particularly  to 
by  Dmilap's    the  letter  of  Dunlap  to  Stevenson  himself,  and  the 
recofcnition     letter  to  one  of  the  commissioners.     It  is,  however* 
and^J^Uer   ^'^^^  ^'*^^  ^^^^  letters  alluded  to  the  original  claim, 
on  the  land,    the  equity   of  which    was  supposed  to  be  in   Mrs, 
his  alienee  is   Stevenson,  and  were  not  intended  to  make  any  new 
allowed  to      engagement;  and  as  to  the   suggestion,  that  if  Ste- 
deny  her  title  ^,^1^^^^^^  would  settle  on  the  land,  and  his  settlement 
should  fall  to  the  rest,  there  should  be  a  sufficient 
exchange  to  protect  his  settlement,  it  is  so  indifinite, 
that  it  cannot  be  measured.  How  much  land  should 
thus  go  for  inducing  Stevenson  to  settle,   cannot  be 
told.     Certainly  not  the  whole  tract  in  which  Ste- 
venson and  his  wife  had  then  no  interest^  and  there 
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w  ne  guide  by  which  to  assign  him  a  leM  qaantHy,  SrEmnsoti 

•ven  if  it   be  admitted,  that  Dunlap  by  thuff  indue-  audwif* 

ing  Stevenson  to  settle,  had  been  guilty  of  such  a  Dur^p»s 

fraud  as  would  compel  him  to  part  with  some  land,  t  Hlioht'i 

On  this  ground,  therefore,  the  complainants  are  en-  «»»»«• 

titled  to  no  relief  as  to  the  partition  and  convey-  " 
ance. 

From  the  whole  aspect  of  the  case,  we  are  satis-  Decree  diV 
fied,  either  that  John  Dunlap  did  not  know,  that  by  ?5f'%"** 
reason  of  alienage,  the  child  of  Keightly  inherited  yenin  alld 
no  title,    or  knowing  of  it,  as  some  of  the   deposi- wife,rora 
iious   prove,   he  did  not  intend  to  take  advantage  ^»v"»on, 
either  of  that,  or  of  the  failue  of  the  acting  part-  **PP~'«^- 
ners    in  performing  their  part   of  the  agreement. 
Tiie  former^  he  probably  meant  to  waive,  and  treat 
Mrs.  Stevenson  as  an  heiress,  and  for  the  latter,  he 
meant  to  accept  compensation  and  restoration  of  his 
money  expended,  especially,  as  it  now  apj)ears,  that 
such  remuneration  with  its  interest,  would  approx* 
mate  near  to,  if  not  fully  equal  to  the  value  of  the 
whole  share    of   Mrs.   Stevensonf^  after  deducting 
what  is  covered  by  elder  grants.     But  in  complying 
with  these  intentions  he  always  had  an  election.  ,. 

He  might  have  treated  Mrs.  Stevenson  as  possess- 
ing no  title,  both  tjeca  use  her  father  had  none,  on 
account  of  the  failure  of  him  and  his  co-partners  in 
performing  the  contract,  and  also,  because  she  could 
not  inherit  his  equity  if  any  he  had.  As  by  his 
death  his  title  ha<l  passed  into  other  hands,  who 
now  stand  in  his  place,  they  have  aright,  as  he  had, 
to  refuse  a  specific  performance.  We,  therefore, 
conceive  the  court  below  did  not  err,  in  refusing  to 
compel  a  division  and  conveyance  of  the  estate. 

But  in  dismissing  entirely  the  bill   of  Stevenson  Heuess  of 
and  wife,  and  granting  them  no  relief,  we  conceive  ^'^'ff^Hj^"^ 
the  decree  of  the  court  below  too  rigorous.    For  al-  1*^^^.^^^** 
though  the  complainants  are  not  entitled  to  a  con-  settle  on  the 
veyance,  yet  they  have  been  flattered  into  the  ex-  land  b^are- 
pectation  and  belief,  that  they  should  get  a  title,  thS'ciam^ 
and  have  been  deluded  into  a  settlement,  on  the  for  a  part, 
land,  and  intp  improving  it  as  their  home,  under  now  found 
oircumstancs  which  give  them  a  strong  claim  for  1"T?'''* v 
Compensation  for  their  improvementt,  and  even  to  titiedto 
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ST£?B!f«oti    a  lien  on  the  land,  till  they  are  paid.     It  is  true,  that 
AND  WIPE     Blight  has  not,  as  yet,  disturbed   theij-   posseseion, 
DuNLAP's      ^y  obtaining  a  judgment,  and  it  is  equally  true,  that 
&  BLiGHf'*  the  main   object   of  Stevenson's  bill  is  a  partition 
REiRi.  njij  conveyance,  and  he  sets  up  no  express  prayer 

''.  7^  for  the  value  of  his  improvements.  But  lie  charges^ 
thpi^im-**  ^^  ^^^  trusting  to  the  letter  of  Dunlap,  he  has  set  led, 
proTem^Dts.  and  made  valuable  improvements,  and  he  prays  for 
a  partition  and  conveyance,  and  then  adds  the  gen- 
eral prayer  for  relief,  and  the  dismission  of  his  bill 
absolutely  would  bar  his  claim  for  improvements, 
when  Blight's  heirs,  as  he  is  now  dead,  should  proceed 
against  him  for  tlie  possession.  It  is,  therefore, 
comjietent  and  proper  for  the  chancellor,  to  give 
him  that  compensation  now,  at  the  same  time  sub- 
jecting him  to  the  equitable  terms  of  surrendering^ 
the  possession,  as  soon  as  his  lien  is  removed  by  the 
payment  of  this  claim,  or  by  the  sale  of  the  laud  to 
a  stranger  as  a  means  of  enforcing  the  payment  by 
the  lien. 

He  is,  thercfone,  entitled  to  payment  for  such  of 
Principle  the  his  improvements  as  are  la«>ting  and  valuable,  fixing 
tkmforun-  their  value  at  the  time  when  Blight  filed  his  iui- 
provemeni  swer,  resisting  the  complainants  right  to  recover  the 
f "^renuTn  '^"^'  From  the  same  period,  Stevenson  will  l>c 
becaiculnted  ^^""^^  to  account  for  the  reasonable  rent  of  the 
on,  by  the  premises,  still  allowing  new  improvements  after 
commission-  that  period,  to  sink  the  rents.  Also,  the  price  of  his 
^^'  improvements,  will  be  subject  to   be  lessened    by 

Waste,  or  damages  committed  on  the  premises,  by 
improper  cultivation  or  otherwise,  during  his  occu- 
pancy. This  account  or  sissessmeiit,  ought  to  be 
made  out  by  ^^mmissiouers  appohited,  with  com- 
petent powers  to  accom|)lish  it  according  to  the 
usages  of  a  court  of  equity.  On  the  return  of  this 
report,  if  the  balance  is  in  favor  of  Stevenson,  he 
must  have  a  decree  for  it,  and  a  lien  upon  the  land, 
to  the  extent  of  his  originid  claim  to  secure  it;  being 
at  the  same  time  subjected  by  the  decree  of  the  chan- 
cellor, to  surrender  the  possession  to  Blight's  heirs 
on  the  payment  of  the  clecree,  or  to  a  purchaser, 'i£ 
the  land  be  sold  under  the  lien,  as  hereinafter  di- 
rected. 
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On  the  return  of  the  report,  and  the  decree  in  fa-  Stevenson 
vor  of  Stevenson  for  the  bulanie  found,  reasonable    ^^^  ^**'* 
day  ought  to  be  given  to   Blight's   i-epre^entatives  Dunlap's 
for  the  payment  of  the  decree,  i^ill  leaving  the  pos-    k.  Emght-s 
•ession  undibturbed.     But  if  the  uionev  is  not  then    heirs. 
paid,  a  further  decree  ought  to  be  reuJered,  dirett-  r^     " 
ing  the  sale  of  the  land,  to  the  amount  of  two  ninths  fj^  carry'W 
of  the  tract,  or  so  much  of  that  two  ninths,  as  shall  the  decreeio- 
be  sufficient  to  discharge  the  demand,  and  Steven-  ^  eiiect. 
«on  must  be  directed  by  the  decree  to  surrender  the 
possession,  and  Blight^s   representatives   to  convey 
the  title  to   the  purcliaser.     But   if  the   whole   of 
the  improvements  of  Stevenson  aie  discharged  by 
the  rents,  waste  and  damages,  then  this  bill  must  be 
dismii^sed  with  costs. 

We  will  further  add,   that  Stevenson   paid   one  Amount  paid 
half  of  the  direct  tax,  in  redeeming  the  land  after  it  for  tax^tsai- 
had  been  sold  to  Samuel  Davis,   under  an  arrange-  ami  JhTu  °^^"* 
nient,  that  this  payment   should   not  prejudice  the  came  to  the 
title  of  either,  and  he  also  paid  the  direct  tax  of  an-  country,  to 
otheryear,throughtheinstruuienttlity  of  aMr.  iMor-  nJ*<fthe^laDa 
rison.     As  Blifrht  was  bound  bv  his  iiuty  to  govern-  bound  for  it, 
ment,  to  pay  these  taxes,  and   Stevenson  paid  them,  »«  for  the  va- 
nnder   the  delusive  expectation   of   title,    Blight's  *"^*  ^^'^l^'^.'^jg™" 
estute  ought  to  refund  these  sums  with  interest,  atid  P™^®"'®**  *• 
therefore,  they  must  be  taken  into  the  account  here- 
in directed.     As  to  the  portion  of  the  taxes  i>aid  by 
the  relatives  of  Mrs.  Stevenson  for  her  to  Dunldp, 
in  his  lifetime,  the  complainants  must   be   left  to  as- 
sert their  claim  against  the  estate  of  Dunlnp. 

Decree  reversed  with  costs,  cause  remanded  for 
Bucii  proceedings  and  decree,  as  shall  conform  to 
this  opinion  and  the  rules  of  equity.  ^ 

Denny  and  J)faj/e«,  for  appellant;  Ta^o^  and  Bar- 
hjj  for  appellees. 
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MONROE'S  REPORTS. 

Chapline  vs.  Moore  S^c. 

M'  Afee  and  ux.  vs.  Moore  Sf^e. 

Chapline  and  ux.  vs.  Moore  &^c. 

AND 

Moore  vs.  Chapline  fyc. 

Cross  appeals  from  the  Mercer  Circuit;  W.    L.  Kelly,  Jadge. 

Infants.  Execvlors.  Guardians.  Fees  of  counsel.  Dit^ 
tribution.  Husband  and  wife.  Commission.  Interest. 
Accounts.  Parties.  Practice. 

Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court. 

Lawson  Moore,  Gfeorge  Moore  and 
William  Moore  were  brothers.  George  died  in 
1810j  in  the  county  of  Westmoreland,  in  the  State 
of  Virginia,  leaving  his  widow,  Hannaii,  and  four 
infant  children,  Elizabeth,  (now  wife  of  Jacob  Cha])- 
line,)  Judith  Ellen  Moore,  (no\v^  wife  of  Robert 
M'Afee,)  William  B.  Moore,,  and  Allen  Lawson 
Moore. 

In  1812,  one  other  of  the  brothers,  William 
Moore  died,  in  the  State  of  Pennsylvania,  and  town 
of  Carlisle,  unmarried  and  intestate,  leaving  a  con- 
siderable estate,  real  and  personal. 

In  July  1812,  administration  of  the  goods  and 
chattels,  rights  and  credits  of  said  dcccfisetl,  William 
Moore,  was  committed,  by  the  orphan's  court  of  the 
county  oi  Cumberland,  and  State  of  Pennsylvania, 
held  in  the  town  of  Carlisle,  to  William  Jrvine  and 
James  Given,  who  entered  into  bond,  in  a  penalty  of 
sixty  thousand  dollars,  with  approved  sureties,  for 
the  due  administration  and  account  of  the  ])er&on- 
hl  estate. 

The  administrators,  on  the  2Srd  of  September, 
l6l 3,  returned  an  inventory  and  appraisement  of  the 
personal  estate^  to  the  amount  of  $42,059  13,  an 
account  of  effects  administered  to  the  amount  of 
$24,578  24,  shewing  a  balance  unadministered,  of 
seventeen  thousand  Tour  hundred  and  eighty  dollars 
eighty-nine  cents. 

In  this  account  of  credits  claimed  by  the  admin- 
Spttleaent  of  istrators,  gf  $24,578  24,  is  included  a  elaim  of  $1426 
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50,  for  their  services,  founded  on  an  aj^reeiBeni  ef  CnAPuic£ 
Lavrson  Moore  with  theaxi.  for  their  resignation,  to  ^  ^^\c 
allow  five  per  cent  on  the  monies  theretofore  paid,  ^ 


as  well  as  upon  thoae  paid  over  to  the   admini^tra-  irtine  aod 

tor,  de  bonis  iwn,  to  be  appointed,   and  two  and    aii  Given's  ad-  , 

half  per  cent   upon  all   paper  securities  delivered-  ministration 

•■,.  *  **  ,         i.-i  account. 

over  to  their  successor,  when,  and  as  the  judgments, 

notes  and  book  accounts  should  be  collected.  The 
credit  of  $1426  50,  thus  claimed,  was  passed,  de  bene 
esse,  by  virtue  of  that  agreement,  by  the  orphan's 
court,  subject  to  any  equity,  which  may,  or  can  a- 
rise,  when  the  minors  arrive  at  age,  if  it  is  then 
thought  proper  to  dispute  the  same.  And  ujion  the 
said  settlement,  the  court  entered  of  record^  that  it 
a])peared  to  the  court  there  were  ainj>le  assets  to  dis- 
charge alf  debts. 

Upon  this  settlement  the  administrators  resigned,  ^^Y^"^  ""'^ 
and  the  court  appointed  Christian  Leonard,  admin-  ^*Haton'^*„4 
istrator  de  bonis  non^  who  gave  bond  and  security  Leonard  ap- 
accordingly.     His  account  was  settled  and  approved  pointed  ad- 
by  the  court,  on  the  12th  December,  1822,  shewing  ^'^'^^^^^J.^^     ' 
a  balance   in  his  hands  of  $1434  24,  for  distribu- 
tion. 

On  the  petition  of  Lawson  Moore  to  the  orphan's  Real  estate  of 
court,    on  the  15th  September,  1812,  stating  that  |J  pg^^nva- 
one  half  of  the  real  estate  belonged  to  hims^elf  as  nlapur'chnaed 
one  of  the  heirs,  and  the  other  moiety  to  the  four  by  Lav/son 
bifants,  under   fourteen  years,   children  of  George  ^^°^^^  J*"^^**^ 
Moore,  deceased,  the  other  heirs  of  William  Moore»  haTfn  Or?* 
deceased.  an<i  praying   partition    of  three    several  phans  court. 
tracts  of  land,  appropriate  writs   of  uiquisition,   de 
partilione  inquirendo^  as  known  to  the  laws  of  Penn- 
sysvania,   were   issued.      Upon  these  inquests  the  ^ 

number  of  acres  of  each  tract,  and  values  per  acre, 
were  returned,  with  a  report,  that  a  partition  of  the 
several  tracts  could  not  be  made  by  division  of  the 
lands,  without  spoiling  the  tracts.  At  the  Septem- 
ber courts  1813,  Lawson  offered  sureties  to  be  bound 
with  him  for  payment  to  the  other  heirs,  their  re- 
spective shares  of  the  said  valuation,  and  to  take  the  ^ 
whole  of  the  lands,  which  being  approved,  eight 
■«veral  recognizances  were  acknowledged  in  court 
hx  Lawson  Moore,  and  his  sureties,  to  the  guardians 


Digitized  by  VjOOQ IC 


152 


MONROE'S  REPORTS. 


Chaplinb 

AWD 
JVloORE,  &C. 


Widow  and 
•biktren  of 
Geo.  iVJoore 
come  to  Ken- 
tucky, and 
sh'.'  ronrrips 
A,  Cbapline. 


Moore's  set- 
tJement  with 
biri  brother's 
wi.iow,short'* 
]y  before  her 
unci  Chap- 
iino's  mar- 
riage. 


jVloore''s  ac- 
oounts,  as 
guardian  of 
his  lathers 


of  the  infants,  conditioned  for  the  pftyment  of  the 
sums  due  to  the  other  heirs  rcspettively.  The 
.  court  had  theretofore  appointed  Thomas  tlrie  and 
John  Heipelstein,  guardians  for  the  infant  heirs,  and 
they  had  executed  bonds  with  security  for  the  faith- 
ful performance  of  their  duties.  The  aggregate 
vahiation  of  the  three  tracts,  after  deducting  the 
co!»ts  of  the  inquisitions,  amount  to  $1 9,052  52  cents, 
the  halt  of  which  was  ^95^  26  cents,  which  gave 
to  each  of  the  infants  the  sum  of  $2381  56  i-t 
cents,  and  so  the  recognizances  require  that  sum  to 
be  paid  to  the  use  of  each,  on  or  before  the  25th  of 
September,  1814,  with  interest  from  the  25tk 
March,  1814. 

In  the  latter  part  of  the  year  1813,  Lawson  Moore 
brought  the  widow  and  children  of  his  brother 
Geofge  Moore,  from  Westmoreland  county,  Virgin- 
.  ia,  to  the  county  of  Mercer,  Kentucky,  settled  Mrs. 
Moore  with  her  children,  on  a  small  tenement,  on  a 
tract  of  land  belonging  to  him,  where  she  and  the 
survivors  respectively  continued  to  reside,  until  the 
marriage  of  Mrs.  Moore  with  Abraham  Chapline. 
Allen  Lawson  Moore  died  in  Mercer  unmarried,  in- 
testate, an  infant  of  tender  years,  in  1814. 

On  the  25th  March,  1819,  irery  shortly  l>efor« 
Mrs?.  Moore's  marriage  with  Abraham  Chapline, 
Laws«on  Moore  stated  an  accouiit  against  her  for 
house  rent,  articles  of  provi:sion,  &c.  &c.  with  ere* 
dits  also  made  out  by  him  for  boarding  an<l  cloth- 
ing her  children,  making  a  debit  n<rainst  her  of 
$1920,  the  credits  amounting  to  $1351,  leaving  a 
balance  of  $574,  for  which  he  took  her  note,  and 
also  her  receipt  for  $1139  to  himself  as  guardian 
of  the  children;  this  sum  he  charges  aj^ainst  the  chil' 
dren. 

After  the  intermarriage  of  Jacob  Chapline  and 
Elizabeth,  at  their  instance,  Lawson  Moore  was 
summoned  by  the  county  court,  to  make  his  account 
as  guardian,  never  having  rendered  any.  He  exhi- 
bited hisaccoimts  to  the  commissioners  of  the  c^oun- 
ty  court,  on  the  30th  September,  1820,  which, 
when  reported,  tiie.  coimty  court  refused  to  ap- 
prove. 
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Abratem  Chapline  and  wife,  Hanmh,  had,  in  C'»A»jUf«K 
September,  1819,  exhibited  their  bill,  toaet  aside  MooRi'ifce^ 
the  note  obtained  from  her  by  Lawson  ^oore;  in  ' 

October,  18£0,  Lawson  answered.  Upon  the  coming  Bill  of  Chap- 
in  of  this  answer,  Abraham  Chapline  and  wife  lin^fUiti  wife 
amended  their  bill,  called  for  an  account  of  the  es-  Sf^TnSfr 
tate  of  William  Moore,  received  by  said  Lawson,  toMoore,aDd 
claiminisr  the  share  to  which  the  mother  was  entitled  amended  bill 
by  the  ddath  of  hei  son  Allen  Lawson  Moore,  mak-  ^odnt  of°"w 
ing  the  other  children  parties.  Moore's  es- 

The  defendants,  Jacob  Chapline  and  wife,  Eliza*    *^®* 
beth,   and  Robert   McAfee,  and   Ellen  his  wife  an^*  Answer  and 
swered,  and  made  cross  bill  against  Lawson  Moore,  cross  bill  of 
Abraham  Chapline  and  wife,  and  William  B.  Moore,  {ribuJ^Ja"" 
chaivlng  Lawson  with  the  recognizances  given  by  gainst  Mocgp, 
him  tor  thereat  estate,  and  charged  him  as  having  foraccouBtT 
received  considerable   sums  of  the  personal  estate, 
and  prayed  for  an  account  and  settlement,  and  a  de- 
cree for  the  balance  due  from  him  as  guardian. 

To  this  amended  bill,  and  to  this  cross  bill.  Law*  ijf  "^t" 
son  Moore  for  himself,  and  as  guardian  to  William  Jieran^s 
B.    Moore  answered,    and   exhibited  the  account  account 
which  had  been  rejected  by  the  county  court.     Ee 
c^harges  himself  with  the  real  estate  only,  from 
which  he  deduc|s.a  large  sum  for  his  salary,  expens-    • 
esof  himself  and  horse  ingoing  to  Pennsylvania, 
and  to  Westmoreland  in   Virginia,  attornies'  fees, 
.  copies  &c.  amounting  to  four  thousand  nine  hun- 
dred and  seventy  dollars  twenty  eight  cents,  reduc*> 
iiur  the  assessments  of  the  real  estate  for  which  he 
holds   himself  accountabU  to  $15,074  S4,  one  half 
of  which  he  passes  to  the  credit  of  the  heirs  of  Geo. 
Moore  generally.     Against  that  moiety,  he  exhibits 
an  account  against  the  children  generally,  for  charg*' 
es  and  exf  .nses,  in  removing  them  and  their  moth- 
er to  Kentucky,  amounting  to  the  sum  of  nine  hun- 
dred ninety-six  dollars  eigntv-nine  cents,  leaving  a 
balance  of  seven  thousand  five  hundred  thirty-se- 
ven dollars,  twelve  cents,  as  due  on  the  25th  March, 
1814;  against  this  be  exhibits  his  accounts  for  sup- 
port and  education,  and  articles  furnished  the  chit*  *  *  f 
dren  individually,  including  the  receipt  obtained 
from  the  mother  by  said  Lawsooi  for  her  account 

Vol.  VII.  U 


[  ,  Digitized  by  Google 


154  MONROE'S  REFORTS. 

CBAnjitm     asaioit  the  ckiidren.    The  account  a^pdmt  fail  wvdf 

„^^\^    Elizabeth,  wife  of  Jacob  Chapline,    amomito  to 

"'^'*'^^'    $8«d  66;  against  his  ward,  Judith  EUen,  wife  of 

M'Afee,  to  $762  52;  against  the  deceased  child,  Al* 

len  Lawson  Miaore,  including  the  funeral  charges, 

to  $64  42. 

By  a  cross  bill,  the  defendant  Lawson  Moore, 

Moore^B  cross  prayed  a  decree  over  against  Jacob  Chapline,  pro- 

^U  aeainst  ^  vided  it  should  be  found  that  the  advances  in  mon- 

jrife!**"^  *^    ®y'  ^^^  ^  ^''^*  of  land  conveyed  to  him,  on  account 

of  his  wife's  share,  should  overgo  her  proportion. 

The  receipt  for  this  land  is  of  the  24th  April,  1821, 

for  $3S75,  and  expresses  that  Jacob  Chapline  is  to 

Gty  the  surplus,  if  any,  above  his  share,  to  Ellen 
oore. 

The  circuit  court  charges  Lawson  Moore  with 
Decree  of  the  the  sum  of  $707,  as  half  of  the  personal  estate  re- 
eircait  court  j^jyed  jjy  |,inj,  which  added  to  the  recognizances 
for  the  real  estate,  is  made  an  aggregate  of  $10,233 
26,  of  real  and    personal  estate  for  the  shares  of 
George  Moore's  children.     Against  this  aggregate 
sum,  the  court  allowed,  as  a  credit  to  the  guardian, 
$1096  35,  part  of  the  account  (N)    (as  stated  in 
the  commissioners  report,)    the  whole  being  for 
$1246  35,  and  allowed  the  sum  of  $1389  72,  part 
of  the  account  (M)  as  stated  an  the  report,  (the 
whole  of  this  account,   amounting  to  $4935  76.^ 
/  These  allowances,  together  with  ^^64  42,  against  Al- 

len, deceaseii,  are  set  off  against  the  before  mention* 
ed  aggregate  of  real  and  |jersonal  estate,  so  as  to  re* 
diace  the  amount  to  $7682  77.  This  reduced  suoi 
was  divided  between  the  surviving  children  of 
i^orge  Moore,  to  the  exclusion  of  the  mother,  and 
from  their  ret^pective  shares  thereof  so  produced, 
lite  accounts  of  the  guardian  against  the  children 
individually,  were  deducted.  To  M'Afee  and  wife| 
a  balance  of  $2,046  46,  with  interest  at  the  rate  of 
«ix  per  cent,  from  the  22d  February,  1826,  till  paid, 
is  decreed.  Tiie  share  of  William  B.  Moore,  is  left 
^  in  the  hands  of  the  guardian  Lawson,  until  some 

^  person  is  lawfully  authorized  to  demand  it  from 

kim,  subject  to  hib  future  advances.     Against  Jacob 
Chapline  and  wtie,  the  anm  of  $1 676  49,  with  iater- 
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est  at  fix  per  oeiit^  from  86ih  of  Febniarv,  1886,  tiU  Cbafuvm, 
paid,  is   decreed  in   favor  of  Lawsoo  Moore,  as  a  moo^^'&c. 
surplus  above  the  share  of  Bllen.     The  bill  of  Mrs;       ''^'* 
Hannah  Moore«  the  widow,  is  dismissed,  no  part  of 
the  estate  being  allowed  her,  and-  the-  account  and 
settlement  complained  of  on  her  part,  not  having 
been  deemed  worthy  of  reform. 

'  The  guardian  complains  of  the  decree  for  notal*  ^J^^^^*^ 
lowing  the  whole  of  her  claims;  the  heirs  complain  theaeTenJ  ^ 
of  the  allowances  made,  and  of  the  short  allowance  parties, 
for  their  share  of  the  personal  estate;  the  widow 
of  George  Moore,    now  the    widow  of  Abraham  * 

Chapline,  complains  of  the  refusal  to  allow  her  a 
distributive  share  as  one  of  the  heirs  of  her  deceas- 
ed son,  and  of  the  affirmation  of  the  nate  obtained 
from  her  shortljr  before  her  marriage. 

The  following  charges  in  the  accounts,  M  and  N, 
referred  to  in  the  decree,  will  exhibit  the  principal 
subjects  of  complaint  against  the  decree,  4n  fixmg 
the  sum  for  which  Lawson  Moore  is  accountable,  as 
due  on  the  recognizances. 

(Ac't.  M.)  The  Estate  op  Wm.  Moore,  op  Car-  j^JJJ^JJ^^ 
LISLE,  To  Lawson  Moore,  Dr.      cou^raeainrt* 

a— 1.    18  IS.  To  my  terrioes  eight  months,  at-  hiswaiai,fta 

tending  to  the  estate  in  Carli«Ie,  |333  33 
a— 2.  Mjr  espentes  travelling  to  and  from, 

and  stuy  there  this  >eai,  350  00 

a — X  Hone  expenses  same  time,  150  00 

My  (ixpenses  traveUinff  to   West- 

m'»reland  county,  iu  Virginia,  to 

get  the  naiues,  ages,  Sio,  of  said 

children,  in  order  to  Inj  in  their 

claim  to  the  estate  of  (he  deceased, 

Willinm  Mt*ore;    (commissioners' 

report  states  this  trip  to  get  aflldtt- 

vitf  to  prove  the  heirs  of  the  ettate,)  100  00 


a33  33 


a— 5.    1813.  Tom  J  services  12  month «,  attend* 

ing  to  the  estate  at  Cnrl»le,  500  00 

tf— 6.  My  expenses  travelling  a.*d   stay 

there  this  year,  350  00 

a — 7.  Horse  expenses  same  time.  150  00 

100000 

f— a.    1 814.  To  my  servioet  this  year,  It  maotht,  500  00 
fw  9v  Expenses  travelling  and  stay  theve 

this  year,  476  00 

r— 10.  Horsoex|.enses  this  year,  180  00 

1156  00 

f— It.  1815*  To  mj  serfiost  thii  joar,   thrae 

monthi,  121 00 
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CHAPMim  r— It.  Mj  exp€Dte«,  iraTelliii;  and  lUj 

AND  &c.  180  00 

Moore,  Ice.  r— 13.  Horse  expenses,                                    33  00 


^38  00 


r»».»n  r— 14.  iai6.  To  services  this  year,  trip  to  Car- 

m7.I!i.  -n  «»'«»  on  same  business  3  months,        125  00 

SS  -"■    ^sr-  "-"^  "^  "■"•  m  «. 

his  wards,*©  Horse  expenses  same  Ume,  40  00         _ 

*^  355  0^ 

r — 17.  1820.  To  semces  this  year,  attending  to 
bnnnessof  the  estate  at  Carlisle, 
S  months,  83  33 

f_18.  Expen-es  going  and  coming,  self 

,  aiiu  horse,  .   116  00  ^^^ 

a 19. 1814.  April  30.  To  cash  paid  James  and 

Thomas  Dancan,  as  per  receipt 
and  contract, 

0—20. 1812.  To  cash  paid  for  county  seal,  to  af- 
fidavits and  witnesses, 

»— 21. 1814.  29  April,  Cash  paid  Ramsey,  clerk 
orphan*s  court,  per  receipt, 

11—22. 1Q12.  To  cash  paid  Chian,  for  copy  of  in- 
ventory, 

a — 23.  paid  William  Ram«ey,  clerk, 

on  copieiof  confirmation  of  real  es- 
tate, 

0 — 2:4. ^Sundry  examinations  pf  dif- 
ferent offices, 


(Act*.  N.)  The  heirs  op  Geo.  Mt)0RE,  deceased, 
To  Lawson  Moore,         Dr. 

r — iS,  1812.  To  expens-^s  travelling  to  Wctt- 
moreland  county,  Virginia,  to  lay 
in  the  claim  fif  the  heirs  to  the  es- 
tate of  William  Moore,  deceased, 

r — 26.  1813.  '  o  ditto,  on  2n(i  occnsion,  to  move 
the  family  to  Kentucky, 

0—^7.  To  e^'Ods  purchased  to  clothe  the 

family, 

a — 28.  To  money  expended  in  moving  the 

family,  356  50 

tf->29.  To  hire  of  Wngon  and  tram,  250  00 

0— 30.  To    cash   paid  John  Smith's   ac- 

count for  boarding,  212  00 

a— 31.  1814.  To  cash  paid  Thomas  Allen,  clerk, 
$1  90,  and  another  fee  bill  of  la- 
ter date,  58  cents, 

a — 32.  To  oath   p«id  Thomas  Urie,  guar- 

dian, per  receipt, 

0—33  To  cash  paid  A.  Carufhers,  as  per 

receipt, 


.     915  74 

300 

320 

U  83 

500 

COO 
$4935-  78 
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, '  The  sumtnary  at  these  accounts)  and  the  sum  Chapltkb 
with  which  the  guardian  charges  himself,   before  viooRE^fco. 
he  applies  the  advances  to  the  surviving  children  '^. 

separately,  is  thus: 

Lawson  Moore,  to  the  heirs  of  George 

MooREy  Dr. 

•  To  one  half  of  the  amouat  of  the  falaatioo  of  the  real  es-     0 
tate,  ,  $952«  26 

Cr. 
By  half  of  the  acoonnt,  M,  2467  89 

By    account   N,  for   expenses  of 
moving  the  fn mil;  &c.  1246  35 

Bv  guardian^e  aooount  B,  against 
Allen  U  Moore,  64  42 

3;T8  67 

Balance  doe  the  heirs  of  Georee  Moore, 

with  interest  from  the  S5lh  March,  (814,    5747  59 

|0oi^6  26 

After  the  aforegoing  accounts  against  the  wards,  Items  of  the 
charges  numbered,  1,  2,  S,  6,  6,  7,  19,  20,  21,  22,  account  al- 
23,  24,  25,  26,  27,  28,  29,  SO,  31,  32  and  33,  as  here  |?7m'f;,^^t. 
stated,  were  admitted  by  the  court;  number  4,  8,  9,  ed  by  tbecir- 
10,  11,  12,  13,  14,  15,  16,   17,   18  and  25,  as  here  cult  court. 
stated,  were  rejected.     Having  allowed  those  items 
in  the  account,  against  the  estate,  one  half  thereof 
is  charged  by  decree  asainst  the  children  of  Greorge 
Moore,  and  having  allowed  all  of  the  account  N, 
except  one  item,  the  whole  of  that  is  charged  to 
the  children.     Thus  for  expenses  of  looking  after 
the  estate  of  Lawson  Moore,  has  been  alloweil  by 
the  decree,  $1389  72,  and  for  expenses  of  bringing 
the  children  to   Kentucky,  including  three  other 
small  charges,  the  sum  of  $1096  35,  making  togeth- 
er the  sum  of  $2650  49,   which  is  deducted  I'rom 
the  sum  for  which  the  guardian  is  to  account  to  the 
wards  separately,  and  thereafter  the  individual  charg- 
es upon  the  wards  are  allowed. 

^  Lawson  Moore  admits    in  his  answer,  of  re-  Money  re* 
oeiving  some  advances  from  the  agent  of  the  ad-  cnved  by 
ministrator  dt  bonis  non^   out  of  the  personal  es-  J*®®"?  ^ '» 
tate,  at  onetime  amounting  to  one  thousand  dollars,  tnU»tdet!mU 
and  other  sums,  which  lie  says,  he  does  not  recoi-  non. 
lect;  but  has  not  charged  himself  with  any  portion 
of  the  personal  estate,  but  resists  his  liability  to 
the  wards  for  that^  because,  he  says,  Jte  gave  a  rer 
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Cbapliitb     ceipt  fov  ^uAy  Q0l  w^mmriium,  but  eMigpn^liiMeif 
Mootti*i&c.    *^  ""efand  it  Ml*  ca«  01  a  dBfi8i«n«y  of  persenai  air 
_       gets,  and  because  he  ex()end64  Uie  wbole  e£  tha 
sum  of  $1000,  in  removing  the  faiaiJiy  to  Keotiipk^ 
The  depositipn   of  Mr.   Helpenstein,  to  whom  this 
receipt  was  given  by  Moore,  for  the  money,  proves 
itto  befor  $1414  50;  but  whether  this  receipt  in- 
cludes the  whole  amount  of  the  personal'  esti^  re* 
ceived  from  Hel|ien8tein,  cannot  be  distinctly  under- 
stood from  his  two  depositions;  it  may,  or  it  may 
not  include  the  whole  ammint'  i^ecei'ved  from  He(- 
\  pensteiui  the  agent  of  the  administrator  dehonianon^ 

The  coui*t  charged  the  guardian  with  $707,  of  this 
receipt.  Thus  it  was,  that  the  decree  naade  the 
amount  of  real  and  personal  estate,  belonging  to 
George  Moore's  heirs,  $]^>233  26,  from  which  wm 
deducted  the  before  mentioned  allowances  of  $2550 
4d;  reducing  the  sum  divided  among  the  surviving 
children  of  Gieorge  Mioore^  to.  $7682  79;  this  sum 
is  made  to  canny  interest  firom  the  time  the  necogsi- 
zances  for  the  real  estate  fail  due,  and  against  this 
the  accounts  tor  support  and  education  are  allow- 
ed. 

L  After  swallowing  the  whole  personal  estate  charg- 

J  Moore's ob-     ed  upon  the  guardian  by  the  clecree,  the  allowances 

^         lti*!il'!I.™       made  to  him  in  that,  decree  have  reduced  the  amount 
the  decree.        ,  ,  ,  /•it  •      ^t 

(lue  on  the  recognizances  for  the  real  estate,  by  the 

sum  of  one  thousand  seven  hundred' and  eighty  dol- 
lars forty-nine  cents,  before  the  charges  for  support 
and  education  of  the  wards  begin.  But  the  guar- 
dian is  not  content  with  this,  he  has  appealed,  and 
insists  upon  his  account. as  stated'to  the  commission- 
»  er;  he  insists  on  the  rejected  items,  and  objects  to  be- 

'   eharffesof      ing  charged  with  any  part  of  the  personal  estate. 

^^Th"'  ^^^  ^^^  agg'^^g^*  of  '^is  own  expenses  and.servi- 

wards  held     ^^  ^"  ^^^  management  of  the  estate  the  guardian  of 

to  be  out-       one  lialf  and  owi>er  of  the  half  charges  $3939  33; 

r^ti^V     half  of  this  he  charges  upon  the  wards;  and  upon 

his  wards,  for  removing  them  from  Wfestmorelapd 

to  Kentucky  $756  50,  together  with  the  sum  of 

$915  74,  for  the  fee  to  Messrs.  Duncans,  making  an 

'v    •  aggregate  charge  upon  the  estate  of  his  wards  of 

''"'         ^  $3641  40,  not  to  mention  peccadilloes.     These  char- 

rv-         ^~  gesare  distinct  from  their  support  and  education, 
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crease  of  their  esMe.    Tkcjr  are  ckargefe  nade  by  j^^^'^-^ 
the  ffuardian  upon  the  wards,  to  reduce  their  moie-       "' 
ty  of  the  real  estate  due  them  hy  his  own  recogni- 
xaooeS)  entered  into  before  the  orphan's  court  as  the 
purchaser.     The  expenses  of  his  management  thus  . 
oemanded  by  his  account,  exceed  one  third  of  the 
estate  of  the  infants. 

The  obaif  es  are  notorimisiv  oatrageocs,  at  first 
blush.  But  It  is «aid,  the  guarduo)  Imb  been  in  pur»ak 
•f  tfae  personal  estafte,  with  a  view  to  prevent  a  sacri* 
fice  of  the  teal  estate.  How  stsnds  that  matter?  in 
all  this  puninit;  with  such  copioos  charges  for  servi- 
ces rendered  and  for  expenses,  not  a  (foliar  of  the 
pevsonal  estate  has  been  acknowledged  by  the  gnif- 
dian  as  chargeable  to  him  for  the  benefit  of  his 
wards.  The  benefit  is  speculative  merely.  In  1618, 
the  wards  had  guardians  appointed  for  them  by  the 
orphans'  court  of  Pennsylvania  resident  on  the  spot, 
men  of  character  said  integrity,  bound  with  sureties 
for  the  performance  of  their  duties.  The  adminis- 
tration of  the  personal  estate,  in  Pennsylvania  had 
been  committea  in  1812,  before  Lawson  Moore's  ar- 
rival in  Carlisle,  to  men  resident  there,  of  known 
repute  and  responsibility,  and  they  too  were  bound 
in  bond,  with  sufficient  sureties,  in  the  penalty  of  six- 
ty thousand  dollars,  for  their  faithful  administration. 
The  fear  of  insecurity  of  the  real  or  personal  estate 
was  imaginary.  It  is  a  fear  which  a  court  cannot, 
mider  tlie  circumstances,  regard.    ^ 

The  attempt  to  remove  the  administrators,  Messrs.  Moore  char- 
Irvine  and  Given,  seems  to  have  grown  out  of  L.  fngthJ"^ 
Moore *s  eagerness  to  get  the  control  of  the  whole  Msle«tate' 
estate,  real  and  personal.     But  it  is  said  that  by  his  i^Ke  hands 
exertions  the  lands  have  been  sold  at  a  high  price.  ^^|^p?jf  ^f' 
Be  it  so,  he  has  not  been  the  loser.     Ho  took  them  ^sd  guanU^ 
at  the  price  of  $19,Od0^d2,>and  sold  them  for  $20^?  sot  in  Peon- 
063;  he  sold  two  of  the  tracts  for  $15,712,  on  the  'y}^*^*'  ^^^ 
fourth  of  March,  1814,  before  his  recognizances  fell  ''"'"'^' 
doe  or  besan  to  carry  interest,  and  the  third  he  sold 
•o  the  29th  November,  1816,  for  $4551 ,  as  is  agreed  .' 

by  the  parties.     He  has  sustained  no  loss  for  which 
to  ask  remuneration;  whereas  the  charges  which  he 
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Cbaplimb     asks  against  the  infants,  if  allowed^  would  throw  a 
^    ^^\^    loss  upon  them,  to  his  great  gain. 

— The  allowances  made  by  the  court  for  servupes 

No  one  may    and  expenses  of  1813  and  1813,  and  charged  upon 
a^ncy  fo°ran  ^*"«  ^^^^^  amount  to  $1833  1-3,  the  one  half  of 
infant  and      which  has  been  deducted  from  the  purparts  of  the 
thereb>  bring  infants.     This  allowance  cannot  be  approved  by  this 
loM?n  them.  ^^^^^'    Lawson  Moore  of  Kentucky,  the  owner  of 
one  half  the  estate,  chose  to  go  to  Carlisle  to  look 
after  his  own  interest;  he  had  never  seen  the  chil* 
dren  of  George  Moore;  he  did  not  know  thdir  names; 
he  assumed  an  agency  for  them,  unsolicited  even  by 
those  having  the  custody  and  care  of  the  children, 
and  charges  them  with  waces  and  his  expenses.    For 
such  services  the  law  will  imply  no  assumpiiit,  nor 
will  equity.     It  is  contrary  to  the  principles  upon 
which  courts  of  equity  act  in  the  exercise  of  their 
jurisdiction  .is  the  guardians  and  protectors  of  in* 
fants  and  their  estates,  to  permit  any  one  to  assume 
an  agency  for  infants,  and  bring  charge  and  loss  up- 
on tiiem  by  that  agency. 

In  1812,  September,  Lawson  Moore  sued  out  pro- 
Charges  of      cess  for  partition   of  the  lands.     According  to  the 
^insThU       '*^^^  ^^  Pennsylvania  the  lands  are  valued  and  the 
wards,  for  his  inquisition  was  returned  into  court,  and  at  Septem- 
tra veiling  ex-  ber  term,  1813,  he  takes  the  lands  at  the  valuation, 
Lnlces^hf      ^^  permitted   by  the  laws  of  that  state:  the  infants 
Peiingjlva-     ^^6  there   represented  by  their  proper  guardians  of 
nia,  unjust,     their  estate,  duly  appointed  by  the  orphans' court : 
and  now  he  charges  the  infants  for  this.     He  insti- 
tuted the  process,  the  law  took  care  of  the  in&nts^ 
and  provided  them  with  guardians,  and  yet  this  per* 
son,  who  was  no  guardian,  brings  a  charge  upon  the 
infants  for  supposed   benefits  by  him  conferred,  in 
the  pursuit  of  his  own  interest.     At  the  same  term 
•    of  the  orphans'  court,  the  administrators  presented 
aft  account  of  the  personal  estate,  and  upon  inspec** 
tion,  the  court  declared  the  assets  were  ample  to  pay 
all  debts.     From  this  time  forward  the  defendant 
£  i^as  the  sole  owner  of  the  real  estate,  he  was  the 

*  debtor  to  the  infants,  by  the  recognizances,  for  the 

value  of-  their  respective  portions  of  the  real  estate 
^  so  transferred  by  law  to  him,  and  he  was  cognizant 

of  the  account  of  the  administrators,  and  of  the  suf- 
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jBciency  of  personal  assets  to  pay  all  debts.    Up  to  CHikPLiNs 
this  time  he  had  acquired  no  claim  upon  the  in&nts  j^    ^'^''^ 
for  his  expenses  ami  services  in  the  management  of  _^ll^lj^» 
Ibe  estate.     He  was  neither  administrator  nor  guar- 
dian than,  the  law  had  fully  provided  administra- 
tors and  guardians  to  take  care  of  the  interest  of  the 
infants.     From  this  time  forward  all  his  trips  to 
Pennsylvania  have  not  brouorht  any  increase  of  the 
funds  of  the  infants  in  his  hands  which  he  is  wil- 
ling to  acMiint  for.     His  charges  for  these  trips  are 
without  colour  of  right. 

The  charges  for  removing  the  infants  to  Kentuc-  Acconntof 
ky,  are  exorbitant,  and  without  foundation  for  claim  Moore  a- 
against  the  children  for  any  jjart.     Who  asked  Law-  ^^l  ^^^  ^^ 
son  Moore  to  remove  the  children  from  Virginia  to  moring  them' 
Kentucky?    What  prompted  him  to  remove  them?  nnd  their 
His  answer  states  he  found  them  in  poverty  and  ob-  "?*^®!  '^°* 
scurity:  they  were  the  children  of  his  brother:  "he  Kentackj^ 
will  not  attempt  to  describe  his  feelings  on  that  oc-  tore  he  was 
casion" — "he  saw  nothing  of  liberality  or  charity  appointed 
extended  towards  them''— to  the  mother  "he  gave  ciiftn,??^^'- 
it  as  his  opinion  that  she  could  make  out  better  to  lowed. 
support  herself  and  children  in  Kentucky  than  where 
she  was" — "he  informed  her  that  he  would  dd  for 
them  every  thing  in  his  power,  and  in  case  William  Argament 
Moore's  estate  should  prove  insolvent,  he  would  sup-  cSm^for  the 
port  her  out  of  his  own  estate;  for  at  that  time  what  removal  of 
yirould  be  saved  from  William  Moore's  estate  was  en-  the  widow 
tirely  uncertain;  he  most  solemnly  denies  that  he  ^^  childrss. 
was  actuated  or  influenced  in  those  offers  of  friend- 
ship by  aiiy  future  pecuniary  motive  whatever.'* 
This  is  the  account  which  he  gives  himself.     The 
deposition  of  Bamett  states,  that  Lawson  Moore  did 
promise  Mrs.  Hannah  Moore  that  if  she  would  move 
to  Kentucky  he  would  take  her  and  her  family  out 
free  of  expense.     A  desire  to  better  their  situation, 
feelings  for  his  relations,  friendship,  uninfluenced  b^ 
any  future  pecuniary  motive  whatever,  were  his 
inducements  to  desire  and  advise  the  mother  to  re- 
move herself  and  children  from  her  father,  and  from 
«^a  most  destitute  and  helnless  condition,"  "where 
^he  saw  nothing  of  liberality  or  charity  extended 
towards  them.'      These  generous,  liberal,  charita- 
ble, and  disinterested  feelings  of  friendship  and  cea- 
VoB.  VIJ.  V 
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CsAPMifx      Mnguinity  were  praiseworthy.     Actuated  by  theOy 
M  o^'&G     ^^  ^y*  ^^  removed  the  mother  and  the  children  to 
'  Kentucky.    In  the  gratification  of  those  feelings  he 

looked  for  his  reward.  U  is  clear  that  the  children 
could  make  no  assumpsit  to  pay  for  their  removal, 
and  the  mother  could  not  for  the  children,  and  did 
not  even  for  herself.  But  the  uncle  claims  his  com- 
pensation and  pecuniary  reward,  because  of  the  sup- 
posed benefit  resulting  to  the  children  by  removing 
tliem  from  a  condition  of  want  and  obscurity  in 
Westmoreland  to  plenty  and  light  in  Kentucky. 
They  were  not  removed  from  Virginia  until  after 
Lawson  Moore  had  become  their  debtor  by  the  re- 
cognizances, for  upwards  of  nine  thousand  five  hun- 
dred dollars.  That  sum  might  have  removed  want 
and  obscurity  from  them  in  Virginia.  The  light  of 
the  inheritance,  glimmering  upon  them,  discovered 
them  to  an  uncle,  who  beiore  knew  neither  their 
ages,  names,  nor  existence.  Judge  Parker,  of  West- 
moreland, had  agreed  to  undertake  the  guardian- 
ship of  the  children,  and  was  prevented  by  their  re- 
movAl  to  Kentucky.  Under  the  suardiapship  of 
Judge  Parker,  and  the  protection  of  their,  grandfa* 
ther,  who  in  their  utmost  need,  had  still  given  with 
good  will,  according  to  his  means,  the  children  might 
probably  have  done  well  in  Westn[ioreland,  and  es- 
caped heavy  charges,  and  a  law  suit  with  tl^eir  guar- 
dian, in  coming  at  their  inheritance.  The  mother 
there  might  have  been  instrumental  in  propping  the 
decline  of  her  father,  who  had  been  paternal  to  her 
and  her  children  in  their  poverty.  The  mother  and 
the  children,  there,  might  have  escaped  tKe  v^ouud 
inflicted  upon  their  feelings  by  the  unjust  and  un- 
merited assault  which  has  been  made,|  in  this  cau^e, 
.upon  the  conduct  of  her  father,  to  help  o^t,  the 
charges  for  removing  the  children  to  j^entucky.  If, 
however,  they  have  done  better,  and  grown  more 
luxuriously,  by  being  transp^inted  to  t|\e  soil  of 
Kentucky,  those  feelings  of  the  uncle  which  prompt- 
ed him  to  advise  and  undertake  the  removal,  unm- 
iluencc^d  "by  any  future  pecuniary  motive  whatev- 
er," will  have  received  their  own  gratification.'  Un- 
der the  circumstances,  this  court  can  see  no  founda- 
tion for  raising  a  charge  against  the  children  for  the 
expenses  of  their  removal.    He  was  not  their  guar- 
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dLian;  he  bad  no  power  to  command  or  direct  their  Cbaplihs 
movements;  as  their  uncle,  he  gave  the  advice  and  MooRfc&c 

persuasion;  he  promised  the  removsi  as  the  courte- '* 

sy  of  frienikhip  and  consanguinity;  he  was  then 
their  debtor  by  recognizances;  he  had  no  right  to 
prescfibe  his  own  terms  of  payment,  nor  will  equi- 
ty help  him  to  convert  his  arrangement  with  the 
mother  into  a  charge  upon  the  children. 

The  cliarge  of  ninety  dollars  some  cents,  for  cloth-  Gaurdian 
ing  to  the  mother  and  children   furnished  in  West-  ™h'*a*LTbii 
moreland  cannot  be  allowed.     At  that  time,Lawson  wai^  with 
Moore  was  not  guardian;  he  was  their  debtor  it  is  clothing,  fur- 
true;  their  estates  were  separate  and  distinct;  those  nw*ied  them 
articles  w^re  incidental  expenses  of  removal,   be-  poiDtment^ai 
stowed  upon  the  mother  and  children,  without  ac-  ofgoo^lwiH 
count  as  to  how  much  to  this  and  how  much  to  that;  andcourteaj. 
"With  his  own  money  and  goods  he  had  a  right  to  be 
bountiful,  but  with  the  money  of  the  infants,  none. 
The  time,  the  manner  and  the  circumstances,  bespeak 
it  a  bounty,  a  gratuity;  his  after  appointment  of 
guardian  gives  him  no  claim  to  charge  these  goods 
upon  the  infants  and  their  estates  in  the  aggregate. 
Persons  are  not  to  be  encouraged  to  furnish  infants 
with  goods,  as  of  good  will  and  courtesy,  and  after- 
wards to  charge  them  as  for  necessaries. 

The  credit  of  $457  87  cents,   for  one  half  of  the  Moore's 
receipt   of  Messrs.  Thos.  and  Jas.  Duncan   to  Law-  ^^?'^^.\*' 
son  Moore,  dated  30th  April,  1814,  was  also  errone-  w^arlfs,  ofon© 
onsJy  allowed.     This   receipt   was  given  for  nine  half  the  sum 
hundred  and  fifteen   dollars  seventy-four  cents,  as  J^j^^'^j^^^j" 
paid  bv   Lawson   Moore,  upon  a  contract  by  him  ^y  bimteif,*to 
with  tiiem,  of  the  sixth  of  September,  1812,  by  represent  ' 
which  he  retained  theui  as  counsel  for  himself  and  him  in  the  af- 
the  heirs  of  George  Moore,  to  support  the  hiterest  estate,  before 
of  himself  and  co-heirs  in  the  estate  of  Wra.  Moore,  he  walap 
deceased,  in  all  cases  where  Messrs.  Duncans  had  not  pointed  guar 
been  previously  retained  against  the  estate,  they  to  J^Jj^'^f"*^" 
have  for  their  services  five  per  cent  upon  the  whole 
estate,  real  and  personal,  after  payment  of  the  debts 
and  expenses.     Upon  this  contract  Messrs.  Duncans 
passed  their  receipt,  at  the  foot  of  an  account  of  par- 
ticulars, for  the  sum  of  $9  5  74  cents.     But  this 
siun  was  paid  partly  by  the  accounts  standi n^^  against 
them  in  the  books  of  William  Moore,  deceased,  as 
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appears  by  the  face  of  the  account,  by  the  depcu* 
tion  of  Mr.  James  Duncan  and  by  the  allowances  to 
the  administrs^ors  in  the  settlement  of  their  ac- 
counts. The  allowance  made  to  Lawstn  Moore  by' 
the  decree  of  one  half  of  this  receipt,  has  conver  ed 
the  amount  of  those  book  accounts,  to  the  exclusive 
benefit  of  Lawson  Moore,  and  moreover  charges  the 
one  half  thereof  upon  the  shares  of  the  children  of 
George  Moore.  If  it  were  proper  to  have  allowed 
this  contract  of  Lawson  Moore  with  Messrs.  Dun- 
cans, to  charge  the  infants,  yet  those  accounts  should 
have  been  deducted  from  the  amount  of  $915  74, 
receipted  for  by  Mess^rs.  Duncans,  as  payments  made 
out  of  the  joint  funds  of  Lawson  Moore  and  the  in- 
fants, and  half  the  residue  only  carried  to  the  credit 
of  Lavv^son  Moore,  on  his  account  as  guardian.  But 
by  allowing  a  credit  for  half  of  the  whole  amount 
of  the  receipt,  the  heirs  of  George  Moore  have  lost 
their  moiety  of  the  book  accounts,  and  lost  the  like 
sum  out  of  their  shares. 

Messrs.  Irvine  and  Given,  from  their  appointment 
in  1812,  to  their  resignation  in  September,  1813,  ac- 
counted for  the  administration  of  $23,151  74  cents; 
to  which  is  added  the  commission  agreed  upon. 
They  had  in  their  hands,  ready  to  administer,  seven 
thousand  four  hundred  and  twenty-six  dollars  fifty 
cents,  in  money,  a  sum  more  than  sufficient  to  pay  all 
the  debts  subsequently  paid  by  the  administrator  de 
bonU  non.  The  administrators  retained  for  their  ser- 
vices the  sum  of  $1426  50  cents,  according  to  the  a- 
greement  of  Lawson  Moore,  they  passed  over  to  the 
administrator  de  bonis  non  the  rights  and  credits  of  the 
decedant,  together  with  six  thousand  dollars  in  mo- 
ney. The  administrator  de  bonis  non  charges  him- 
self with  $17,480  89  cents;  the  balance  reported  by 
former  settlement,  after  deducting  the  allowance  of 
$1426  50,  and  for  interest  on  judgments  &c.  $757 
28,  making  in  all  $18,238  17,  according  to  his  set- 
tlement of  1822.  Deducting  the  sum  of  six  thou- 
Btfnd  dollars  in  money,  and  the  debt  (sued  for  and' 
finallv  reported  as  lost,  by  verdict  for  defendant)  of 
$7983  40,  which  was  put  in  suit  by  the  former  ad- 
ministrators against  Michael  Ege,  and  there  remain- 
fd  tlie  farther  sum  of  $4254  97  to  be  accounted  fer 
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hy  the  administrator  de  bonis  non;  of  this  he  reports  Chapline 
along  list  of  insolvents  and  debits  against  him  which  |||qq^^''^o. 
were  never  collected,  shewing  that  of  the  Jjl 7,480  ' 

89^  turned  ov^  to  him  by  the  former  administators, 
he  had  collected  only  about  two  thousand  dollars, 
over  and  above  the  sum  of  $6(KX),  in  money,  re- 
ceived from  the  former  administrators.     Messrs.  Ir- 
vine and  Given,  had  in  fact  paid  and  provided  the 
money  to  pay  all  the  debts  and  more  than  enough, 
as  early  as  September,  1813,  and  the  orphan's  court 
then  declared  of  record  the  assets  were  amply  suffi- 
cient; they  did  not  resign  until  they  had  provided 
fully  for  alt  the  creditors.     Therefore,  the  real  es- 
tate was  secure  from  the  creditors  before  Lawson 
Moore  made  his  election  to  take  it  at  valuation,  and 
entered  into  the  recognizances  to  the  infants  for  their 
moiety.     His  after  trips  to  Carlisle  were  not  on  ac- 
count of  the  interest  of  George  JMoore  in  the  real 
estate;  that  was  his  own  by  election.     As  to  his  at- 
tention to  the  personal  estate,  whatever  it  may  have 
been,  it  was  voluntary;  it  has  been  attended  by  no 
beneficial  effect  to  the  heirs  of  Greorge  Moore.     Of 
the  administrator  de  bonis  non  he  received  fourteen 
hundred  dollars  and  upwards;  the  administrator  de 
bonis  non  has  suffered  him  to  discount  with  Messr^^* 
Duncans  their  book  accounts  against  the  contract  of 
Lawson  Moore  of  1812,  and  the  administrator  de 
donis  non  has  {md  to  Messrs  Duncans  their  |)er  cent- 
age,  on  the  amount  of  the  personal  estate  remaining 
after  debts  and  expenses,  which  remained  unadjust- 
ed by  the  receipt  of  April,   1814;  he  has  p^ct  the 
addiiional  two  and  a  half  per  cent  to  the  former  ad- 
ministrators; the  account  of  his  administroition  was 
not  presented  to  the  orphan's  court  until  the  12th 
December,   1822,  and  the  balance  therein  reported 
for  distribution,  the  guardian  by  his  answer  does  not 
admit  he  has  received.     In  all  this,  there  is  no  bene- 
fit resulting  to  the  infants  by  any  operations  of  Law- 
son  Mdbre,  so  far  as  this  court  can  see.     In  the  set- 
tlement  of  the  administrators,   Irvine  and  Given, 
Lawson  Moore  agreed  to  give  them  for  their  servi- 
ces and  for  resignation^  five  per  cent|on  the  moneys 
collected  by  them,  and  two  and  a  half  per  cent  on 
(be  monies  to  be  collected  by  their  succitfsor;  these 
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sums  are  allowed  in  the  settleinents,  $1426  50  in  the 
first,  $47  25  in  the  last;  the  administrator  de  Ixmis  non 
has  been  allowed  for  his  services  $300,  and  there  ig 
allowed  to  Mr.  Carnthers  for  his  services  as  attorney 
and  counsellor  at  law,  the  sum  of  $245,  and  to  other 
gentlemen  of  the  profession,  sums  amounting  to  $90, 
have  been  allowed  in  (he  two  settlements  with  the  or- 
phans' court.  To  attorneys  and  counsellors,  the  sum 
of  $335:  to  the  administrators  upwards  of  seven- 
teen hundred  dollars;  making  together  $2,108  75 
cents,  already  paid  out  of  the  personal  assets  by  the 
administrators.  If  this  receipt  and  contract  of  1812 
of  Messrs.  Duncans  and  Lawson  Moore  be  added| 
then  the  whole  would  be  $3096  20  cents,  (the  re- 
ceipt of  $915  74,  and  the  commission  on  the  bal- 
ance of  personal  estate  $71  71,)  making  the  allow- 
ance for  attorneys  ami  counsellors  fees  $1322  45. 

It  is  the  duty  of  executors,  administrators  or  guar- 
dians, in  suits  necessarily  to  be  prosecuted  or  defend- 
ed, to  draw  to  their  aid  the  services  of  men  learned 
in  the  professi'on  of  the  law,  and  for  so  doing  they 
should  be  allowed,  in  settling:  their  accoimts,  such 
sums  as  are  ueuolly  paid  for  like  professional  servi* 
ces  by  men  ordtnariiy  prudent  in  their  own  affairs, 
provided  they  have  actually  employed  gentlemen  of 
skill  and  ability  and  have  actually  paid  lor  their  ser- 
vices.  In  the  settlement  with  tiie  orphan's  court 
,  such  fees  have  l>een  alloweil.  But  when  such  fees 
have  already  been  allowed,  and  deducted  out  of  the 
estate,  to  the  credit  of  the  administrators,  the  allow- 
ance of  the  additional  sum  daiiVted  by  Lawson 
Moore,  by  I'eason  of  the  contract  of  the  6th  Sept. 
1812,  and  receipt  founded  on  it,  would  be  extravagant. 
It  cannot  be  traced  to  any  equitable  principle.  When 
Lawson  Moore  made  tfiat  contract  he  was  not  the 
guardian  of  thobe  infant  chiklren;  that  contract  was 
not  necebsary  nor  beneficial  to  the  infants,  so  far  as  , 
this  court  can  sec  from  the  circumstances  appearing 
in  the  record.  The  real  estate  was  not  in  litigation; 
the  administrators,  Messrs.  Irvine  and  Given,  were 
men  of  integrity,  fair  character,  responsibility,  and 
upere  men  well  skilled  in'  business;  they  had  given 
ample  security  for  the  faithful  discharge  of  their 
Aities.    The  administrators^  the  better  to  discfaarj^ 
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their  duties^  and  knowing  that  some  demands  wei!^  CsAnmc 
already  dispnled,  retained  as  feheir  counsel  in  att  cas-  jyiQ^j^jJ^^^c. 
cs,  Mr.  Caruthers,  a  gentleman  of  integrity  and  hav-  * 

ing  the  reputation  as  standftig  among  the  foremost 
in  his  profession;  for  his  services,  as  well  as  for  the 
occasional  services  of  othei*s,  allowances  have  been 
made  in  the  accounts  as  settled  by  the  administra- 
tors before  the  orphan^s  court.  The  acts  of  the  ad- 
ministrators in  employing  counsel  in  the  legal  affairs 
and  management  of  the  estate  were  the  acts  of  th^ 
fiduciary  legally  constituted  to  take  cace  of  estate. 
The  employment  of  Messrs.  Duncans  by  Lawson 
Moore  was  an  act  of  bis  own;  be  was  not  a  fiducia- 
ry; he  was  neither  an  administrator  nor  a  guardian; 
he  bad  no  trust  to  act  for  the  infants. 

It  is  true  that  Messrs.  I>m)cans  were  gentlemen  of  Guardian  not 
integrity,  and  standing  among  Ihe  first  in  the  pro-  allowed  to 
fession  of  the  law,  but  the  act  of  Lawson  Mx)orc  in  ^a^r'lg^with 
employing  them  grew  out  of  a  desire  to  get  the  con-  fees  of  coun- 
trol  of  the  estate;  he  desired  to  get  possession  of  selnnnecea- 
the  stock  of  merchandise  to  bring  to  Kentucky,  this  JfioJ^^f^ 
\he  administrators  would  not  permit;  he  conceived  repret^nthim 
a  jealousy  and  suspicion,   (unwarrantable  as  it  ap-  as  their  co- 
pears  to  this  courti)  of  the  administrators      Either  tiflJ^e  h^ira' 1 
Mr.  Lawson  Moore^s  eagerness  to  come  into  quick  pomtment  to' 
possession  of  the  estate,  or  his  suspicion  of  the  ad-^  the  guardian- 
ministrators,  (although  men  of  the  6rst  rcspectabili-  ^^^P* 
ty  and  established  good  character,)  or  his  cmtrust  of 
Ine  powers  and  capacities  of  the  constituted  authori- 
ties of  Pennsylvania  to  enforce  a  faithful  adminis- 
tration, or  the  damages  in  case  of  default  in  the  ad- 
ministrators, produced  the  contract  of  1812,  with 
Messrs.  Duncans.     This  court  cannot  give  in  to  any 
such  distrusts  or  apprehensions.     The  interests  of 
the  infants  was  placed  upon  a  sure  and  stable  foun- 
dation by  the  act  of  the  law,  in  appointing  admin- 
istrators capable  and  trust  worthy,  and  bindmg  them 
also  by  very  sufficient  sureties.     Mr.  Lawson  iMoore 
attempted  to  remove  th^  administrators;  his  applica- 
tion to  the  court  faj^d.     It  was  to  the  interest  of  the 
infants  to  have  their  inheritance  under  the  manage^ 
ment  of  agents  appointed  by  law  ami  bound  for  aiiritb* 
ful  account;  they  were  incapable  of  managing  il;for 
themselves;  it  was  the  interest  of  Mr.  Lawson^oqre 
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to  manage  his  inheritance  for  himself;  he  was  capable; 
the  infants  could  not  act,  and  must  be  passive  to  the 
ordinances  of  the  law  for  their  safety;  here  the  in- 
terests of  Mr.  Lawson  Moore  and  the  interests  of  the 
infants  separated.  The  Pennsylvania  administrators 
and  Pennsylvania  guardians  were  safe  agents  for  the 
infants;  Mr.  Lawson  Moore  was  eager  to  be  his 
own  agent  as  to  his  interest  in  the  estate. 

The  dissimilarity  of  interests  and  capacities  ]■ 
Moore's  conducting  the  affairs,  caused  Lawson  Moore  to  sue 
•laim  forpart  ^h^  ^p^g  q(  partition,  and  upon  their  return  to  bc- 
sel  fees^  diwil-  c<>n»«  the  sole  owner  of  the  lands,  and  bound  to  th« 
lowed.'  Pennsylvania  guardians,  in  the  recognizances — thus 

he  obtained  the  control  of  the  real  estate.  By  cod- 
tract  he  induced  Messrs.  Irvine  and  Given  to  resign, 
and  Mr.  Leonard  came  in,  as  administrator  de  brnt 
non;  this  was  in  September,  1813;  the  children  were 
yet  in  Westmoreland;  in  the  winter  of  that  year  he 
brought  them  to  Kentucky  and  after  become  their 
guardian.  As  guardian  and  debtor  to  them  b;^  re- 
cognizances, their  interests  were  not  very  similari 
but  as  guardian  for  the  infants  who  inherited  one' 
moiety,  and  as  heir  of  the  other  moiety,  on  his  re- 
turn to  Carlisle,  in  1814,  he  controlled  the  whole 
estate;  he  retains  personal  estate  under  a  refunding 
receipt;  he  discounts  with  the  Messrs.  Duncans  their 
book  accounts,  his  contracts  with  them  and  with  the 
former  administrators,  are  carried  into  effect  by  the 
administrator  dt  bonis  non;  his  accounts  remain  open 
until  December,  1822,  and  the  accounts  of  Lawson 
Moore  as  guardian  are  yet  in  litigation.  In  all  this 
we  are  unable  to  perceive  the  benefit  which  has  re- 
sulted to  the  infants  by  any  agency  of  Lawson  Moore 
in  the  management  of  the  estate,  upon  which  the 
contract  of  1812,  and  the  receipt  grounded  on  it,  can 
or  ought  to  be  for  any  part  decreed  against  the  in^ 
fants. 

The  next  item  of  the  guardians  account,  is  that  re- 
Charges  of  ferred  to  in  the  commissioners  i*eport,  account  N.- 
for  S  a*^-**"  No.  8  and  exhibit  D.  It  is  an  asrount  stated  by  the 
oonnt  kTthe  ffiM'^f'^^'^^'^j  Smith,  against  tlie  orphans  of  George 
name  of  the  Moore,  deceased,  for  boarding,  at  fifty  dollars  each^ 
^andfather    in  |8l  jL  and  schooling  £Uzabeth  and  Allen  Lawson. 
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aix  dollars,  unountinff  to  two  hundred  and  twelve  Chaplik* 
dollars,  dated  15th  November,  1813,  with  an  order  Moore^Ao 
to  the  guardian  of  the  orphans  to  pay  it  to  Mrs.  * 

Ilaanah  Moore,  dated  same  day,  with  a  receipt  sub-  against  tha 
scribed  with  her  name,  as  havino^  received  it  of  wards  for 
Luwson  Moore,  guardian,  on  the  12th  day  of  March,  ,^^1^/^*^* 
1814;  to  this  the  wards  excepted,  because  they  ow-    \^ 
ed  Mr.   Smith  nothing,  and  because  the  account  is 
not  proved.     This  account  is  dated  about  the  time 
of  the  departure  of  Mrs.   Moore  and  her  children 
from  Westmoreland.     There  is  no  proof  of  the  jus- 
lice  of  such  account,  nor  of  payment  of  it ;  the  an- 
swer, the  circumstances  and  the  depositions  rejjel 
the  justice  of  the  demand. 

The  charges  for  copies  obtained  in  1812,  amount-  Item  fore*- 
ingto  $22  83,  were  excepted  to  by  the  wards,  as  P»-s<>J  papers 
not  supported  by  any  proof,  and  it  obtained  were  "°  *  ^^*  ' 
for  the  defendant,  Lawson's,  own  benefit;  the  copies  * 

are  not  produced  as  called  for,  and  there  is  no  evi- 
dence to  sustain  the  charge.     In  1812,  Lawson  Moore 
was  not  the  guardian.     These  are  disallowed  by  this 
*  court. 

The  fee  bills  of  Thos.  Allen,  are  for  services  ren-  Fee.billg  a- 
dered  Lawson  '>^oore  himself^  but  describing  him  as  gainst  the 
guardian,  the  one  for  entering  his  attorney,  in  this  fi"ow*Jj°i"*^* 
)init  against  him  as  guiu*dian,  and  for  a  copy  of  the  gaiust  the* 
order  appointing  commissioners  to  settle  his  ac-  ward. 
counts.     The  other  is  for  a  copy  of  his  appointment 
as  guardian,  with  the  county  seal  Slc.    These  are 
disallowed  by  this  court. 

The  charge  for  county  seal  to  affidavits,  is  not  a  Expenses  of 
proper  charge  against  the  infants:     These  are  affida-  *^j|^*^  ^ 
vitsUken  in  Jefferson  county,  Virginia,  to  prove -^^ 
Lawson  Moore  the  heir — ^the  children  of  Greorge 
Moore,  or  that  he  left  any  children^  are  not  stated 
in  any  one  of  the  affidavits. 

The  charffe  for  Wm.  feamsey's  receipt,  as  clerk  of  Fee  of  the 
the  orphans' court,  is  disallowed;  the  services  were  clerk  of  th« 
rendered  for  Lawson  Moore  himself  and  not  for  the  o<Urt^or*ier- 
benefit  of  the  heii%;  the  charge  is  for  entering  satis-  vices  reader^ 
fitction,  acknowledged  by  himself  as  guardian,  upon  ed  the  par- 
tus recognizances  to  the  children  for  the  price  of  the  .^**"»  ^^  ^' 

Vol.  VII.  W  *^ 
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fball  not  be 
allowed  nc- 
coQiits  a- 
gainst  his 


CuATiiitt  land,  And  filing  the  evidence  of  his  gnaTdianrfiip*— 
Ai*D  f^p  jf^jg  purpose,  no  doubl,  the  copy  of  his  ap{)Oint- 
looHE,  Azc.  ^^^^^^  ^r^^  county  seal,  was  obtained,  according  ta 
low«iagaiu8t  iVIr.  Allen's  fee  bill  on  the  5th  of  March,  1814,  and 
th«wani.  filed  in  the  orphan's  court  of  Pennsylvania  on  the 
29th  April,  1814. 

The  receipt  of  the  26th  October,  1813,  for  one 
dollar  tweritv-five  cents,  is  disallowed  by  this  court; 
there  is  nothing  in  the  cause,  nor  on  the  face  of  the 
receipt,  to  shew  what  the  tax  was  for,  or  that  tlie 
heirs  of  George  Moore  were  bound  for  any  part  of 
it. 

The  sum  of  $15,  paid  to  Thos  Urie,  the  Pennsyl- 
vania guardian,  as  by  his  receipt,  is  allowed;  so  also, 
the  receipt  of  Andrew  Caruthers  for  $20. 

These  accounts,  M  and  N,  were  the  great  sub- 
jects of  litigation  between  the  parties,  the  decision 
upon  them  is  preliminary  in  its  nature,,  for  if  Law- 
son  had  been  entitled  to  the  credits  claimed  upon 
these  accounts,  it  would  have  materially  changed 
wanito effect  the  credits  to  be  allowed  for  maintenance  of  the  in* 
the  capitau)f  fa^ts.  A  court  of  eqnity  never  sanctions  ihe  con- 
Se  income  ^^^^^  ^^  *  guardian  to  break  in  upon  the  capital  of 
maj  be  anti-  the  infant'b  estate,  by  his  own  authority;  the  court 
cipated,  ani  may  be  applied  to  under  extraordinary  circumstan- 
SnarV^c/ises  ^*'  *^"^^  ^^^  rarely  permitted  by  its  own  order  a  re- 
part  of  the  duction  of  the  capital;  the  circumstances  must  be 
capital  ap-  co<;ent  and  extraordinary  to  induce  the  court  to  as- 
SldeVfrom*^"  gent  to  break  in  ujidn  the  capital;  the  ii  come  may 
the  chancel-  be  antiiipated  under  suitable  circumstances,  but  for 
lor,  not  oth«  the  uiere  purpo>e  of  maintenance  of  a  child  in  health 
and  infanc  y,  a  court  of  equity  will  not  permit  a 
sinking  of  the  t apital.  Ca^es  of  hard>h]p  may  oc« 
cur  where  the  estate  of  the  ward  is  not  sumcient  for 
maintenance  and  education  out  of  the  yearly  profits 
or  interest,  but  it  is  better  that  an  individual  should 
aufier  suih  a  hardship,  than  to  break  through  a  sen- 
eral  rule,  to  the  endangering  the  interests  of  all  in* 
fants.  The  claims  of  the  defen<lant  upon  these  ac* 
counts  of  general  charges  are  against  estahlisiheii  ruks 
for  the  safe  keeping  of  the  estates  of  iaiiftuts  andtbt 
oootrol  of  tlkeir  guardians. 


•rwue. 
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Before  be  was  guardian,  be  says,  he  rendered  ser*  Cbaplimt.. 
▼ices,  which  were  beneficial  by  convertinfr  the  land  ^^  ^^ 
into  money  at  a  hijEih  price;  that  was  done  under  the  ^^ 

authority  of  the  laws  of  Pennsylvania,  and  in  pur-  Moore't 
suance  of  his  writ  of  partition;  by  that  he  became  cJainiia- 
bound  in  the  recognizances  for  the  value  of  their  ^*'"f*  J!*" 
Ijart,  otherwise  he  could  not  have  converted  .their  710^8^^*©'' 
lands  into  money,   not  even   if  he  had  been  their  his  appoint- 
guardian;  upon  a  mere  speculative  opinion  of  what  menttotbeir 
the  value  of  the  estate  might  otherwise  have  been,  Cld  toTe  u^ 
this  court  cannot  act  for  the   purpose  of  releasing  a  juit. 
part  of  those  recognizances;  but  lor  that  proceeding, 
the  infants  would  nave  had  preci^^ely  what  they  in- 
herited; he  has  chosen  to  take  it  at  its  appr»i^ed  val- 
ue, and  upon  the  terms  prescribed  by  law;  there  that 
matter  ends.     His  claims  after  that  time  are  very 
extraordinary;  befoi*e  he   brought  the  children  to  « 

Kentucky,  he  owed  them  $2381  5©^1  2  cents  eaih, 
with  current  interest  after  the  25tli  March,  then  en- 
suing, amounting  together  to  ^9526  26  cents.  Be- 
ing so  indebted,  he  brings  the  children  from  their 
native  place  to  another  State,  for  this  he  asKs  this 
court  to  allow  him,  one  hund^^d  and  fifty  dollars* 
for  the  arrangement,  two  hundred  and  fifty  dollars 
for  the  use  of  a  wagon,  and  three  hundred  and  fifty- 
six  dollars  and  fifty  cents,  for  expenses  for  ihirty-nine 
days,  making  in  all,  seven  hundred  and  fifty -i^ix 
dollars,  and  this  he  asks  by  way  of  redi;c:ng  the 
capital;  neither  the  father  nor  the  mother,  nor  the 
guardian,  would  be  allowed  for  such  a  charge,  nei- 
Uier  can  one  standing  m  the  attitude  of  the  defend- 
ant. But  for  what  did  he  bring  them  to  Kentuct^y? 
To  become  their  guardian.   Having  hecon.e  so,  he  •, 

enters  an  exonerature  upon  his  recogniz;inces,  and 
when  he  is  brought  to  account,  as^^s  a  court  of  equi- 
ty to  permit  him  by  his  guardianship,  to  reduce 
the  capital,  by  the  sum  of  $3778  6*5,  for  servic«;s 
and  his  own  ex))enses,  indejx^ndent  of  the  mainten- 
ance of  his  wards,  ami  having  so  reduced  it,  hi'*  ac- 
counts for  mantainance  ea(  h  year  overrun  the  annual 
interest;  this  is  aot  permissible.  The  oaly  reaso^^^Qf- 
fered  by  the  deteuaant  in  this  case  u,  lie  has  \S^ 
bunting  after  the  estate,  but  has  not  char^e4  ^ifi^  ' 
self  with  any  thing  as  the  beneficial  result  to  tbi}^ 
ftints,  tor  such  ezUavagaut  wa»le  of  their  estafeir^ 
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Facts  of  the 
«i-e  b^tweea 
M'*ore  and 
the  wiiiow, 
mother  of  bis 
Wfirds,  and 
bis  il'iimfor 
their  main- 
tBnance« 


In  settling  the  questions  between  Mrs.  Hannak 
Moore,  now  Mrs.  Chapline,  and  the  defendant  Law 
son,  her  claims  upon  her  children,   and  her   claims 
upon  the   defendant  Lawson,  are  inseperably  con- 
nected.    Lawson  Moore,  the  guardian,  placed  Mrs. 
Hannah  Moore  in  a  house  of  his   in  the   country, 
with  the  use   of  the  curtilage,  a  small  garden,  and 
a  small  lot  of  ground,  the  whole  tenement   between 
four  and  five  acres;  he  furnished  her  with  such  arti- 
cles as  were  necessary  for  house  keeping,  and  with 
supplies  of  provisions  &c.  for  the  subsistance  of  her- 
self and  children,  from  about  the  1st  January,  1814, 
until  her  marriage  with  Abraham  Chapline,  in  1819. 
Lawson  Moore  admits  in  his  answer,  that  she  was 
destitute  of  support  in  Virginia,  except  by   her  la- 
bor and  the  assistance  of  her  father:  that  he  induc- 
ed her  to  come  lo  Kentucky  with   her  children,  by 
promises  of  friendship,  and  that  if  William  Moore's 
ei^tate  proved  insolvent,   he  would  support  her  out 
oT  his  own:  that  he  told  her  he  wouUf  provide  her 
a  phiQe,  and  a  negro  boy  to  assist  her,  but  afterwards 
when  the  prospett   of  the  estate  became  brighter, 
that  it  was. understock  that  her  boarding  of  the  chiK 
dren  wouldenable  her  to  my  the  rent  and  the  hire  of 
the  boy,  and  this  before  she  left  Virginia;  but  he  de- 
nies that  he  |)romised  her  the  house  and  boy  free  of 
charge.     That  Mrs.  Moore  was  left  destitute  by  the 
death  of  her  husband,  and  that  she  lived  in  a  house 
provided  for  her  by  her  father,  and  supported  her 
children  in  Virginia,  by  her  own  industrv  is  clear 
from  the  proof,  as  also,  that  she  was  reluctant  to 

«art  with  her  friends,  but  was  induced  to  come  to 
Kentucky  by  the  promised  friendship  of  Lawson 
Moore;  but  the  proof  goes  only  to  state  that  herself 
and  children  were  to  he  brougfit  to  Kentucky  clear 
of  expense;  friendship  and  assistance  in  Kentii<^ky 
was  promised;  but  (he  proof  does  not  go  so  far"  as 
that  Lawson  Moore  was  to  provide  her  a  ho^ie  fi^e 
of  rent  The  proof  is  clear,  that  in  Kentucky  her 
children  lived  with  her,  that  she  was  industrious,  fru- 
gal spun  and  wove,  and  provided  them  with  clothing 
manufactured  at  home.  That  she  was  promised  by 
Lawsan  Moore,  the  guardian,  compensation  for  the 
xnaiittenance  of  the  childi*en  out  of  their  Mtate,  and 
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that  he  furnished  the  supplies  with  a  view,  ^n  his  Chaplwb'* 
part  at  least,  to  compensation  from  the  estate  of  his  mloorje!!^*©. 
-wards.  »  ' 

As  to  the  mother's  right  to  compensation  out  of  f "^^^^^^^^^^^^^ 
the  interest  yearly  accruing  to  the  children,   there  ijgr^tion  to 
is  no  difficulty,   for  her  needy   circumstances  are  maintain 
clearly  made  out,  as  ^ell  as  her  industry  and  pru-  ^^"'^  ^l^^/f^^f 
dence  for  the  support  of  her  children.     Altliough  be  allowed 
parents  are  under  a  natural  obligation  to  support  fonhpirsup* 
their  children,  and   therefore,  in  the  general,  noal-  port  out  of  the 
lowance  will  be  made,  to  father   or  mother  in  capa-  tate/excepr 
ble  circumstances,  out  of  the  separate  estate  of  a  where  the 
child;  yet  to  the  mother,  and  even   to  the  father  in  distressed cir- 
distressed  circumstances,  a  suitable  allowance  will  the^parenu^ 
be  made  for  the  support  of  the  child.     When  that  require  it. 
suitable  allowance  is  ascertained,   Lawson  Moore  is 
entitled  to  have  it  applied  in  account  Ijetween  him- 
self and  Mrs.  Moore,  and  when  that  account  is  set- 
tled, then  he  is  entitled  to  credit  with  his  wjards  for 
so  much,  as  he  has  paid  on  their  account  in  satisfac* 
tion  of  their  dues  to  the  mother. 

Standing  in  this  attitude,  Lafwson  Moore  furnish-  count  aramit 
«d  the  mother  with  various  articles,  of  the  product  his  ward>  and« 
of  his  farm,  and  merchani^ize  Ac.  from  time  to  time,  their  mother, 
for  four  years,  without  agreement  as  to  price.     Ve-  mcntwiUihet 
ry  shortly  before  the  marriage  of  Mrs.  Moore  with 
Abraham   Chapline,  and  with  a  full   knowledge  of 
the  intended  marriage,  Lawson  Moore,  stated  an  ac- 
count of  great  length  aj^ainst  Mrs.  Moore,  amount- 
ing to  nineteen  hundred  and  twenty-five  dollars;  he 
stated  an  account  for  her  against  himself,  as  guar- 
dian of  the  children,  for  boarding,  washing,  mend-  ■  *^ 
ingand   making  cloths,  viz:  against   Elizabeth   for 
four  years,   at  $54  per  year,   jj2l6  for  hoarding; 
washing,  mending  and  making  cloth.^,  two  years  at 
six  dollars,    $1:^,   $228;  agam^t  Judith,   for    five 
years  boarding,  at  same  rate,  $270;  washing,  mend- 
ing and  making  cloths,  at  six  dollars  per  year,   and 
finding  some  clothes,  six  dollars,  if>36,  $306;  against 
\\  illiam,   boarding  four  years  and  one  month,  at 
same  rate,  tuo  hundred  and  twenty   ilollars  filly 
cents;  washing,  mending  and  making  for  five^y^ars, 
at  six  dollars  per  year^  and  finding  him  clothing  five 
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iniquity  and 
bis  imposition 
ou  her  confi- 
dtDce. 

Moore's  ac* 


years,  at  five  dollars  jier  year,  $55,  $275;  total  ^ 
gainst  the  three,  $809;  there  is  added,  'Ho  sundry 
,  flothing  funiji^hed  for  children  for  six  years,  omit* 
ted  heretofore^  250  dollars:"  to  making  sundry 
clothing  &.C.  50  dollars;  to  boarding  up  to  this  25ta 
March,  Ibl9,  40  dollars;  total  $1139.  To  each 
chikPs  account,  is  then  added  one  hundred  and 
thirteen  dollars  more,  in  figures  without  explana- 
tion, suppo>ed  however,  to  b^  one  third  of  tlie 
three  ailditional  items,  added  after  the  first  sum* 
ming  up,  so  that  Eliza's  account  is  341 ;  Judith's 
419  dollars,  and  William's  389  dollars;  upon  this 
account  against  himself,  is  endorsed,  L.  Moore's  ac- 
count against  Mrs.  Moore,  up  to  this  time,  1708 
dollars,  amount  of  Mrs.  Moore's  account  "for  boards 
ing,  clothin«j  &c.  up  to  this  time,  $1 139;  balance  due 
L.  \loore,y374;"  for  this  sum  of  eleven  hundred  and 
tbirly-nine  dollars?,  he  took  Mrs.  Moore's  rereipt  to 
himself  as  s;uardian,  and  her  separate  note  to  him- 
self for  574  iiolldrs,  expressing  that  it  was  upon  a 
settlement  of  that  date,  and  for  the  balance  of  his 
account  for  things  furnished  "since  I  came  to  Ken- 
tuiky."  Lnwson  Moore  charges  each  of  the  chil- 
dren with  the  amount  so  stated  against  them  respec- 
tively in  this  accoimt,  and  exhibited  Mrs.  .ViOore's 
receipt  on  it  as  his  voucher.  Mrs.  Moore,  now  Airs. 
Chapli'.ie,  exhibited  the  account  so  made  against  her, 
and  prayed  for  relief  against  this  settlement  and 
note. 

This  settlement  cannot  stand.  It  was  founded  in 
mistake  and  ignorance  of  her  rights  on  the  part  of 
iVlrs.  Moore,  and  an  imposition  on  her  weakness  and 
confidence  in  Lawson  :^jOore;  it  was  in  fraud  of  the 
contemplated  marriage,  and  of  the  rights  of  the 
children.  Mrs.  vioore  could  not  write,  and  was  in- 
capable of  settling  witiiont  as^istam^  such  accounts; 
no  person  but  her.^^lf  anil  Lawson  \Joore  was 
present  at  this  transaction,  althou(>h  others  were  in 
the  adjoiiung  room,  and  were  called  in  to  witness 
tiie  teceipt  and  note,  her  daughter  signing  her  mo* 
ther's  name. 

In  this  account,  she  is  charged  with  a  horse,  sad- 
dle and  bridle,  furnished  her  brother  John  oa  h«t 
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Alher^s  order,  and  his  expenses  to  this  cewitry,  at  Chaplinb, 
one  hundred  and  seventyfive  doHars;  this  is  the  or-  Moore^c 
der  spoken  of  for  2f2  dollars,  of  tlie  15th   No  vein-  ' 

ber,  ISIS,  and  VIrs.  Moore,  in  her  needy  condition/*  count  against 
is  charged  with  her  brother's  expenses,  and  with  a  tiie  brother  ot* 
horse,  saddle  and  bridle,  which  she  never  got,  and  Jj,"*]^^^*',^^ 

3  yon  an  order  which  cannot  be  allowed  against  the  allowed. 
lildren;  she  is  charged  with  her  brother's  funeral 
expenses,  to  the  amonnt  of  twenty-eight  dollars,  and " 
with  Doctor  Hunn's  account  against  her  brother, 
thirty-five  dollars,  the  whole  charge  on  account  of 
her  brother,  amounting  to  two  hundred  and  thirty- 
eight  dollars. 

Upon  the  death  of  Allen  Lawson  Moore,  under  personal  ei- 
age,  unmarried  and  intestate,  his  share  of  the  estate  tate  of  the 
oi  William  Moore^  passeil  to  the  mother,   brothers  d^jc^aaed, 
and  sisters,  according  to  the  laws  of  Kentucky.    Al-  uated,puws 
len,  the  infant   son,   was  domiciliated  and  died   in  acconiing  to 
Kentucky;  the  estate  was  personal,  and  passes  accor-  ^^^  laws  of 
din^  to  the  law  of  the  country  wherein  he  was  domi-  J^herethe*^^' 
ciliated,  and  died,    (Embry   vs.  Miller,   1  Marsh,  owner  was 
SOO.)     Allen  died  in  the  year  1814,  and  from  that  domiciliated 
time  his  mother  became  entitled  to  her  fourth  part  Jlyre^guch^^' 
of  his  estate;  this  was  not  brought  into  account.  tatu  of  oee 

Again:  the  note,  account  and  receipt  taken  by  Law-  ^anied"and 
ton  Vloore,  purport  to  be  for  things  furnished  since  intestate  an4 
she  c^me  to  Kentucky;  instead  of  1925  dollars,  Law-  without  fa- 
son  Vioore's  account  is  stated  at    1708  dollars,  and  ^{j^*"'?*?^'*^ 
the  credit  allowed  her,  stated  at  $1139,  instead   of  1^^^  brother! 
1^1350,  as  in  the  account  furnished  to  her;  thus  the  or-  and  sisters. 
der  on  the  account,  againstthe  children  whilst  in  Vir- 
g'nia,  and  the  horse  furnished  in  Virginia  to  her  bro-  vioope^set- 
theron  tiiat  order,  are  kept  out  of  view,  and  that  or-  tiement  with 
der  of  >lr.  Smith  left  to  be  exhibited  against  the  chil-  his  wnrda^ 
dren  as  paid  by  the  guardian.     By  this  account  the  mother. 
children  after  being  cliarg^ed  from  January  Ist,  181 4, 
with  boiirding  and   clothing  up  to  the  25th  .tiarch, 
1819,  are  then   charged   with  an  additional  sum  of 
three  hundred  dollars,  for  Ax   years  clothing  omit- 
ted, and  making  sundry  clothing,  et  ceteras,  runnirur 
bat^  by  this  charge  for  six  vears,  to  iVlarch  181^ 
before  the  ihUdren  came  to  I^entm-kv.     The  credit 
•f  212  dollars,  for  1813,  and  the  sum  of  300  dol- 
lars, in  the  rei:eipt  as  taken  from  V)rs.  >ioore,  would 

charge  the  childreo  with  51^  doilaii  imjjroperly. 
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Ci^APLrifE  The  sum  of  SI  2  dollars,  cannot  be  allowed,  for  the  rea^i 

Moo^K^c  ^®"®  before  mentioned;  the  charge  of  800  dollars, 

*  this  court  is  of  opinion  should  not  be  allowed,  be- 

Charges  a-  cause  part  of  it  is  for  the  year  1813,  before  the  cfail- 

gaiast  (he  dren  had  any  income,   before  the   mother  had  aojf 

^ii^^'cf *b'  cl^"^s  fo**  allowance,  and  if  allowed,  the  sums*'!^ 

•ause  madr  ^^®  mother,  and  the  sums  charged  by  the  guardian, 

partly  for  independent  of  the  mother's  allowance,  when  addeil^ 

their  main-  ^ould  exceed  a  proper  expenditure  annually  upon 

foreTheir  es-  ^^^  children,  and  the  allowance  first  stated  at  the 

tate  fell  to  rate  of  sixty  dollars  per  year  for  boarding    and 

them,  and  be-  clothing  by  the  mother,  is  a  liberal  allowance  out  of 

wr  expend^  ^^^  estates  of  the  wards,  when  compared  with  the  kind 

ture  would  of  clothing  which  the   mother  could  furnish,  and 

bt  thereby      with  the  supplies  furnished  by  the  guardian. 
exceeded. 

This  requires  that  the  account  stated  by  Lawsoa 
Accounti  a-  Moore,  for  Mrs.  Moore,  against  each  of  the  chil- 
jainstthe  rfren,  should  be  abated  by  one  hundred  dollars;  the 
^   ^  *  rebidue  of  the  charge  of  $1 13,   seems  to  have  bee» 

added  for  boarding  from  January,  to  25th  of  March. 
The  mother's  account,  against  Elizabeth,  will  he 
reduced  to  two  hundred  and  forty-one  dollars  fif- 
ty c  enUs;  againi^t  Judith,  to  three  hundred  nineteea 
dollars  fifty  cents;  against  William,  to  two  hun» 
dred  eightv-niiie  dollars.  These  deductions  require 
correspondent  reforms  in  the  guardian's  accountt 
against  the  childien. 

Although  the  guardian  has  not  by  his  answer,  ex* 
Amount  the  hihitcd  an  account  of  the  personal  estate  which  he 
f "clJiVeTor  *^ W  receive,  and  denies  he  is,  as  a  guardian,  accounta^ 
theadminis  ble  for  it,  yet  he  admits  he  did  receive  a  part  of  the 
tritorbeme:  personal  ertate  on  a  receipt  to  refund  it,  in  ease  of 
ablve  rcer-"  defi(  iency.  By  the  depoj«ition  of  Helpenstein,  and 
tain  sum,  or-  by  the  answer  together,  it  is  plain  he  did  receive 
4leredibKihi8  ^UU  50,  but  wlTcther  that  sum  include^  all  he  ro- 
thargum^and  ^*e>^'ed,  cannot  be  told.  By  the  final  settJement  of 
the  claim  of  the  account  of  the  administrator  de  bonis  non^  it 
the  war  s  a-  does  appear,  that  tticre  is  in  his  hands  for  distribu- 
thi'^ml^i.^'  tion,  the  sum  of  $1434  24.  This  ac^jount,  howe- 
trator  stand,  icr,  whs  not  settled  with  the  orphan's  court  of 
Unprejudiced  Pennsylvania,  until  the  12th  December,  182^2,  after 
Swt!^*  ^^'  answer  filed  in  this  cause.  It  does  not  appear  that 
the  guardian  has  received  that  balance,  eo  (ar  9&  it 


Digitized  by  VjOOQ IC 


agKLL,  inn.  I7Y 

^oeedath«  teceipl  giTen  in  (81416  Helpenstem;  H  Cbapltkk 
is  clear  however,  that  the  account  so  reported  by  j^f^^!!\ 
the  administrator  de  boms  non^  has  carried  to  the  ere*     ^^  '   ^'^ 
dit  of  the  itdniinistrator^  the  sums  which  Lawson  - 
Moore  jiaid  to  f  ^omas  and  James  Duncan,  on  his 
contract  with    them,    by    means  of  the  accounts 
which  they  owed  William  Moore,  deceased,  dis- 
counted as  proved  by  Duncan's  deposition,  and  by 
the  receipt  for  $915  74,  of  which  those  accounts 
cooipose  a  part;  the  administrator  dt  bonis  non^  has 
also  received  a  credit  for  the  additional  two  and  an 
half  per  cent  to  Messrs.  Irvine  and  Given,  by  vir- 
tue of  Lawson  Moore's  contract  with  them;j^80  a 
farther  sum  paid   Duncans  upon  Lawson   Moore's 
contract,  and  charged  by  the  administrator  ds  bonis  -^ 

nem,  against  the  estate.     All  these  sums  so  paid  on  '     '  ^ « 

Lawson  Moore's  contracts,  diminished  the  balance 
in  the  hands  of  the  administrator,  and  are  proper 
charges  as^ainst  Lawson  Moore,  in  settling  his  ac- 
count with  his  wards.  But  the  difficulty  is  to  as- 
certain whether  these  sums  are,  or  are  not,  included 
in  the  receipt  of  $1414  50,  spoken  of  by  the  an- 
swer, and  in  Helpenstein's  deposition.  Therefore, 
it  seems  proper  to  charge  the  guardian,  Lawson 
Moore  with  one  half  of  $1414  50,  the  amount  so 
receipted  for  by  him,  and  to  make  a  decree  without 
prejudice  to  the  claim  of  the  heirs  of  Geo.  Moore^ 
to  any  farther  sum  which  they  have  a  right  to  have, 
either  from  the  guardian,  Lawson  Moore,  or  against 
f  he  administrator  de  bonis  nony  or  against  the  Penn- 
sylvania guardians,  who  are  beyond  the  jurisdiction 
of  the  court  of  chancery  in  Kentucky.  Thus  the 
sum  of  seven  hundred  and  seven  dollars  twenty-five 
cents  will  be  chargeable  against  Lawson  Moore,  as 

Sardian  of deorge  Moore's  children,  on  account  of 
d  persdhal  estate  so  received  by  him. 

Of  all  the  charges  by  the  guardian  made  ag«Jnst  ItemsaUowed 
the  estate  of  WUlSim  Moore,  deceased,  and  against  the  gatidiaa. 
the  heirs  of  George  Moore,  as  stated  in  his  ftosw^ 
and  as  stated  in  the  accounts  of  ihe  comnussionei^ 
M  and  N,   (independent  of  the  separate   accounts 
against  his  wards,)  this  court  allows  but  two  items, 
.  me  receipt  of  Urie  for  fifteen  dollars,  and  that  of 
^aruthers  for  twenty  dollars,  these  tip:  b^  defrayed 
VoL.Vn.  X        .;  ♦ 
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Chaplini      equally  by  the  four  children  of  George  Moore  then 
AND  alive 

In  the  account  of  the  guardian  against  the  ward, 

Guardian'3  ^Hg^  L,  Moore,  the  whole  of  Doctor  Hniin's  ac- 
^wt'inen  <^ouiit  is  charged  to  Allen,  whereas,  upon  the  face 
i.  Moore,ad-  of  the  account,  only  thirty-one  shillings  are  for 
jasted.  medical  services  to  Allen,  the  residue  for  services  to 

William  B.  Moore.  Making  this  correction,  the  ac- 
count against  said  Allen,  is  reduced,  for  support,  ed- 
ucation' funeral  expenses,  &c.  to  sixty  dollars  forty- 
two  cents,  to  which  is  to  be  added  his  share  of 
Urie's  and  Caruther's  account  above  mentioned, 
makiiig  eight  dollars  75  cents,  in  the  aggregate,  six- 
ty-nine dollars  seventeen  events,  charged  upon  Allen 
L..Moore^«sbare  of  the  real  and  personal  estate. 

% '  Uponth^deatfr  of  Allen  L.  Moore,  an   infant  un- 
On  the  death  married  and  infes^ate,  his  share  was  of  right   to  be 


cTaim  his  *"  each  received  an  accession  of  $595  39  cents,  on  ac- 
ahareof  his  ^ount  of  the  reto^nizance  to  him,  for  his  part  of 
the  admiiiis-  ^**®  real  estate,  toaether  with  the  interest  thereon, 
trator  direct-  running  from  the  25lh  March,  1814,  at  the  rate  of 
ly,  but  there  gjj^  per  cent  per  annum,  and  also,  an  accession  of  his 
administrator  share  of  the  j^rsouid  estate,  deductini;  therefrom 
to  TRreivo  the  chargcs  against  him,  of  sixty-nine  dollars  sevei\- 
anci  diatri-  teen  cents;  the  balance  to  be  distributed,  is  jjtlO?  70, 
buteit.  which   divided    bptwecn  the  mother,   brother   and 

sisters,  trives^to  euch  $20  92,  and  the  mother  is  like- 
wise entitled  to  her  share,  of  595  dollars  39  cents, 
on  account  of  the  recognizance  aforesaid  for  the  real 
estate,  with  like  running  interest  as  above.  These 
shares  of  Allen  Moore,  deceased,  however,  in  the 
hands  of  his  guardian,  although  to  be  disti^buted  to 
his  mother,  brother  and  sisters,  ought  to  have  beeii 
sought  by  them  of  the  administrator,  who  is  the 
proper  representative  of  the  personal  estate;  to  thai 
end  the  administrator  of  said  Allen,  appointed,  or 
to  be  appointed,  must  be  made  a  party. 

As  to  the  shares  of  the  personal  estate  charged 
Interest  to  be  upon  the  guardian,  thev  ought  to  carry  interest 
acoountedfor  from  the  time  that  Lawson  Moore  received  the  per- . 
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sonal   estate,  "which  appears    hy  the  clcpofiition  of  Chapltne 
Heipenstein,' wa^  reieipled  for  ai*  early  as  1814.  Moore  ^c. 

Against   the  shares  of  the  said    wards,   the  guar- 

dian  wilJ  be  entitled  to  his  acioiints  against  them  re-  Jian^*^"**'' 
speUively  for  sihooling  and  clothing,  and   mainten- 
ance when  properly  adjusted;  to  that  end  the  ac-  Guaraianto 

counts  should  be  referred  to  a  commissioner  to  state  ^*'  a'^oweil 
.  ^  bisacc  unt 

and  report.  fortheschool- 

The  receipt   of  Mrs.  Moore  to  Lawson  Moore,  j^g^neo™^"' 

'nnd  her  note  to  him  for  the  balance,  so  as  aforesaid  the  ward?,  to 

stated,  upon  the  settlement  in  the  biU   iompl»uned   bewttledby 

of,  must  be  cancelled,  and  annulled,  and  the  accounts  Ji^^*"**' 

between  them,  should  be  referred  to  a  conunissiouer 

^ith  {K>\ver  to  take  testimony  and  st^te  the  aecounts  Settlement 

accortJing/y,  with  direction  to  report  the,testimpriv,  ^^-^^J^/® 

and  his  decision  and   statement  ^^WreS^H^^for  wards mothpr 

the  inspection  and  revisal  of  tyf^j^ysa  Afejem  set  aside,  and 

able  the  court  to  make  a  final  Tkcm:  ^  f  ^l^'''^'^  **»»* 

\  I    the  account 

The  debt  claimed  by  L.  Mooi|Jj;WVtgC|j!^^  be  referred. 


now  the  widow  Chanline,  not  Ifvmg  been  collectecf  D^bts  against 
of  her  husband  A.Sraham  ChanSnc^w^^  Mft^fftj^t  af.n)e,no|re. 
has  now  again  beconKJ  the  debtor  iWs.'CTaphifc  coFcrfddfhcr 
the  widow,  so  that  the  e;tccutor,  oi^^^adufti^lJ'amr'of  Sl^,*'^^™^,^;;'* 
Abraham  Chapline,  is  not  a  necessary  paffy.  his  death  sur- 

From  the  testimony,  it  seems  that  Lawson  Moore  bCT^nrws*    - 
havincr    in  his   hands,    after  the  death  of  Allen  L.   administra- 
Moore,  the  fund   helonjriiig  to  •  rs.  Aioore,  the  mo-  ^orisnotlia- 
tlier,  has  ke]»t  her  ignorant  of  her  right,   charging 
extravagant   prices  (or  articles  furnis^hed,  so  as  to  Animadvcr- 
swell  an  account  against  her  and  the  children.  Hav-  sion^on^tho 
ing  a  large  sum  in  his  hands  due  the  wards,  he  has  ^""o./n'^'s^'nj 
charged  tliem  with  articles  at  credit  prices;  s\iflered  the  duty  of 
the  wards  themselves  to  have  accounts  in   the  store;  th^-  chancel- 
hisaccountsarestatedvery  loosely;  his  account  for  J^- ;fon Via: 
boarding,  drawn  up  for  Mrs.    .\Joore,   the  mother,  infants, 
and  receipted  by  her  to  him,  and  charged  bv  him  to 
tlie  wards,  includes,  probably  portions  of  time  for 
which  he   has  again  charged. boarding  in  other  ac- 
counts; in  the  account  of  Elizabeth,  he  has  charged 
Jher  with   Miss  Bradburn's  account,  and  the  «me 
charge  is  repeated  in  the  account  of  E.  .:oore  &Co. 
Although  re4uired  by  statute,  to  account  annually 


Digitized  by  VjOOQ IC 


180 


MONROE'S  REPORTS. 


Cbatmhs 
MooRKffte. 


Comminions 
rafased  tfae 
•  v&fiuthrul 
fu^wii,and 
thi*  teeaip- 
tion  from  the 
compound- 
ill^  of  the  in- 
terciton  him^ 
allowed  for 
his  onl  J  com- 
pensation. 

Decree  and 
mandate* 


to  the  county  court,  whose  duty  it  is  to  put  the  sar« 
plus  of  each  year's  income,  above  the  support  and 
maintenance  of  the  ward,  to  interest,  (1  Digest,  643,) 
the  ffuardiari  failed  to  render  any  account-from  1814, 
until  summoned  in  18£0,  and  then  his  accounts  are 
.yery  loosely  stated;  his  claims  for  salary,  for  twelve 
months  in  this  year,  and  twelve  months  in  the  next, 
include  periods  when  he  was  at  home;  he  charges 
foi  the  same  trip  twice,  with  other  exami)les  of  care-- 
lessness  and  inattention;  besides  his  exorbitant  claims 
for  seryices  and  expenses,  from  1813  tp  1820,  are  ap- 
plied by  rdation  to  the  25th  of  March,   1814,  so  as 
to  reduce  the  capital  and  stop  the  interest.     His  ac* 
counts  against  his  wards,  are  stated  with  a  careless? 
ness  tbil  runs  to  waste,  and  an  extravagance   that 
tends  to  devour,  insomuch  as  to  call  for  animadver- 
sion and  strictest  scrutiny  of  a  court  of  chancer}*^ 
whose  especial  duty  requires  of  them  to  take  care  of 
infants  and  of  their  estates. 

As  to  the  claim  which  has  been  urged  in  argu^ 
ment  for  commissions,  for  the  care  and  trouble  of 
the  guardianship,  the  only  allowance .  which  this 
court  can  make,  is  to  forbear  to  charge  interest  up- 
on the  balance  pf  each  yearns  income,  in  the  hands  of 
the  guardian,  exceeding  the  annual  disbursements  fur 
the  wards,  so  as  to  chi^rge  him  with  only  tfae  simple 
interest  nmningon  the  capital  in  his  hands. 

It  is,  therefore  ordered,  and  decreed,  that  each 
and  every  of  the  decrees  made  in  the  cases  afore- 
said, be  reversed  and  annulled,  that  the  cases  be  re- 
manded to  the  circuit  court,  with  leave  to  the  com- 
plainants, Mrs.  Chapline,  Jacob  Chaplioe  and  wife, 
and  Robert  M'Afee  and  wife,  to  an^nd  their  bill  so 
as  tp  make  the  administrator  of  Allen  L.  Moore, 
deceased,  (who  has  been,  or  may  be  appointed)  a 
party,  and  for  such  farther  proceedings,  orders  and 
decrees  to  be  had,  made  and  pronounced  as  may 
consist  with  the  principles  and  directions  expressed 
in  theaforegoing  opinion,  and  with  the  principles 
and  usages  of  equity. 

Lawsoti  Moore  tp  pay  the  costs  pf  each  appeal. 
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1%iB  counsel  /or  Lmnon  Moore  nun^ed  the  coiirt  for  a  re-  Chaplins 
hetxringy  on  XhtfoUomng  FeHiUmfor  a  Re-hearing  by  y^^^^^^ 
Jas.  HAGCm,  EaQ. 


It  is  true  that  the  sum  in  controversy  petition  for  a 
in  this  cause,  is  sufficient  to  threaten  the  pecuniary  re-heamc. 
ruin  of  Lawson  Moore,  but  to  a  man  who  has  pas- 
sed the  meredian  of  his  life,  and  whose  moral  integ'* 
rit^  has  never  yet  been  questioned,  the  effects  of  the 
opinion  pronounced,  in  a  pecuniary  sense  is  no  long- 
er  the  chief  consideration.  This  being  a  suit  for  an 
account,  the  counsel  for  the  defendant  had  appre- 
hended nothing  involvins  character  would  be  earn- 
estly pressed.  They  had,  they  will  acknowledge, 
discovered  some  indications  of  bitterness  in  the  re- 
cord, but  this  they  supposed  foreign  from  the  ques- 
tions to  be  decided,  and  had  neither  expected  to 
vindicate  their  client  from  unjust  aspersions,  nor  to 
minister  to  his  possible  gratification  by  animad- 
versions upon  his  adversaries.  And  indeed,  when 
remarks  of  counsel  derogatory  to  the  motives  of  the 
defendant,  would  have  been  answered  and  his  con- 
duct reconciled,  the  counsel  was  deemed  out  of  or-  *] 
,  der,  and  accordingly  silenced.  It  was,  therefore, 
certainly  with  surprise  and  regret  that  they  witness- 
ed the  severity  of  remark  with  which  the  opinion 
abounds.  His  case  is  of  peculiar  hardship,  ^yhat- 
ever  is  said  of  others,  witnesses,  attornies,  adminis- 
trators, guardians,  of  the  many  personages  brought 
into  review,  (and  they  are  numerous,)  all  receive  the 
encomiums  of  this  honorable  court,  except  Lawson 
fnoorc.  He  is  lacerated  with  an  ingenuity  and  sever- 
ity rarely  displayed.  We  are  obliged  in  justice  to 
the  man  to  say  that  we  trust  he  will  yet  be  found 
not  to  have  merited  so  much  asperity.  Nay,  we  do 
find  an  exception,  in  tlie  high  estimation  put  by  the 
court  upon  some  of  the  witnesses.  The  opinions  ^ 
and  advice  of  eminent  lawvers,  under  whose  coun- 
sel Moore  deported  himsel/in  Pennsylvania,  affords 
no  mitigating  circumstances  worth  a  name;  and  the 
receipt  of  the  grandfather  Smith,  for  the  board  of 
the  wards  before  Moore  became  their  guardian,  not. 
withstanding  the  high  virtues  the  grandfather  ap- 
pears to  have  displayed,  avails  nothing  when  it 
would  exonerate  Aioore  of  M^e  payment  of  ^212  a 
second  time. 
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But  we  would  not.  multiply  remarks,  perfectly 
recollecting,  that  we  have  alreaiiy  trespasbed  in  the 
argument  oi'  this  cause. 

It  is  supposed  that  the  journics  of  Lawson  Moore 
to  Carlisle,  aud  his  stay  there,  and  hisdisburserpents 
and  compromise  with   the  iirst   administrators,,  and 
the  elforts  ex|>editing  the  sale  of  the  land,  were  aH 
uircless — the  effect  of  groundless  jealousy,  inordinate 
solicitude  to  get  possession  of  the  effects,   and  pro- 
ductive of  no  beneficial   result.     On  the  contrary, 
we  would  have  taken  it  for  granted,  in  the  absence 
of  all  proof,  that  a  man  of  ordinary  prudence,  ad- 
vised of  the  death  of  a  connexion,  who  had  been 
largely  engaged  in  trade,  would  visit  the  state  of  his 
residence  and  there  ascertain  the  condition  of  his  af- 
fairs.    Such  must  have  been  the  reflections  of  Liw- 
son  Moore,   whose  circumstances  in  life  and  whose 
hahits  wereaverj^c  to  a  distant  and  expensive  journey; 
still  he  went,  surely  not  from  any  exceptionable  mo- 
tive.    Wlieu  he  arrived  at  Carlisle  he  found  Given, 
who  was  no  creditor  or  friend,  the  active  adminis- 
trator.    And  although  his  son,  who  lived  with  VVil- 
Jia  ii  Vjoore,  as  his   nephew,  recognized  Luwson  as 
his  father,   arid  allhough   Lawson    -ioore   had  with 
him  letters  of  James  .'-orrison,  William  ^lorton  antl 
Alex. mder  Parker  oT  Lexington,  well  known  at  Car- 
li.de,  still     ir.  Given  took  pains  privately  to  dispar- 
age hiin,  by  insinuating  that  he  was  a  drunken  iui- 
postor,   ami  to  di?coura:^e  him  as  to  his  prospects 
from  the   estate  of  hi;.-  brother,  by  discrediting  the 
bocLs.  and  by    tiie  exhil)ilion  of  an  entry  in  pencil 
marks  and  an  uid^nown  hand,  repres:enting  VVilliam 
I^ioo.e  to   have   Uccn  a  partner  with  a  Bankrupt  of 
the  name   oi   Wcit — refused  him    free  access  to    the 
books,  or   t!ie  li!)erty  of  taking  copies  or  extracts. 
Till?:  adiiii;»i-jtrutor  entered  iiito  an  amicable  arbitra- 
tion with  a  youtli  of  the  naiue  of  Frazier,  who  had 
been  raiseil  in  the  store,  and  witiiout  the  knowledge 
of  Law.on     Tioore,   perjuitted   a  recovery   for    up^- 
wards  of  5>700,  when   in  truth  Frazier,  by  his    o\1^' 
drpi»iiioii    taken  in  this  suit,  was  only  entitled  to 
al)out  <^J00.     They  entered  into  a  similar  arrange- 
meni  wilh  a  (li.-i-ipaled  youth  of  the  name  of  Ho;ries, 
and  went  into  trial,  and  permitted  an  award  for  up- 
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wards  of  $S00,  without  affording  to  Moore  or  his  Chapmne 
counsel  an  opportunity  to  defend,  although  Duncan;  ^    ^^^ 

who  IS  admitted  to  be  eminent  m  the  profession,  ' 

hearing  of  the  demand,  had  exjiressly  made  known  petition  for  a 
his  al)iiity  to  defeat  it,  and  the  latter  judgment  was  re>bcanog. 
arrested  by  a  positive  and  unwelcome  interference 
on  the  part  of  Moore  and  his  attorney.  The  attor- 
ney of  the  administrators  refused  to  commune  with 
Moore  in  relation  to  the  affairs  of  the  estate,  and  for 
this  but  one  cause  can  be  assigned,  to-wit,  the  collis- 
ion between  the  heirs  and  the  administrator.  They 
advertised  a  sale  of  the  goods  under  the  most  pro- 
pitious circumstances,  the  season,  the  demand  of  dis- 
tant merchants,  then  in  attendance,  and  theproba- 
•biiity  of  a  peace,  all  required  an  instant  sale,  but 
consumed  several  days  with  remnants,  and  then  post- 
poned the  sale  for  sdfveral  weeks,  notwithstanding 
the  remonstrance  of  the  heirs,  and   ultimately  Mr.  ^ 

Given,  the  active  administrator,  and  this  same  Fra- 
zier  became  large  purchasers.  These  combined  with 
many  other  circumstances,  n-eated  and  confirmed 
suspicions  on  the  part  of  Moore  and  his  counsel,  who 
are  admitted  to  have  deserved  his  confidence,  highly 
injurious  to  the  integrity  of  Mr.  Given.  And  thus 
admonished  by  facts,  and  under  the  advice  of  his 
counsel,  Moore  deemed  it  due  to  himself  and  co- 
heirs to  obtain  the  earliest  possible  control  of  the 
estate.  True  he  had  an  additional  motive  for  expe- 
dition— land  in  that  country,  as  in  this,  had  acquir- 
ed an  estimate  surpassing  all  experience,  and  Moore 
anti  his  frif  nds  deemed  it  very  important  that  he 
should  avail  himself  of  that  crisU,  and  the  land  could 
not  be  sold  until  it  was  ascertained,  tha.  the  person- 
al estate  was  equal  to  the  denjnnds  of  creditors. 
Therefore,  Moore  with  the  advice  and  concurrence 
of  the  lawful  guardian,  the  legitimate  rejiresentative 
of  the  heirs,  agreed  to  oive  the  administrators  five 
per  gent  upon  the  monies,  and  two  |)er  cent  upon 
the  notes  taken  &c.  Not  for  the  purpose  of  bring- 
ing off  the  goods  as  suppo^fed,  lor  they  had  been 
sold,  but  to  obtain  the  co-o{)eration  of  one  in  whom 
they  could  confulC;  and  to  brin^j^  the  land  into  mark- 
et. And  although  the  requisition  of  the  per  cent- 
age  may  seem  exceptionable,  yet  in  truth  all  the  ad- 


Digitized  by  VjOOQ IC 


184  MONROE'S  REPORTS; 

Chapltns      ministration  services  did  not,  a9  we  apprehend,  cost 
^^^        more  than  usual  in  Pennsylvania  and  m  Kentucky. 

— ; Is  it  true  that  nothing  was  gained  by  this  measure. 

Petition  for  a  Qn  the  contrary,  we  would  not  doubt  that  this  ad- 
re4ieanD£f.  ministration,  taking  the  usual  course,  and  without 
the  attendance  and  importunity  of  Lawson  Moore, 
the  sale  of  the  land  would  have  been  deferred  until 
its  fall  and  then  it  would  not  have  brought  more 
than  one  half  the  sum,  most  probably  not  exceeding 
one  third.  This  however  is  said  to  be  speculative. 
We  answer,  that  it  is  proved  satisfactory;  none  con- 
Tersant  with  the  times  can  doubt,  and  the  witnesses 
all,  on  both  sides,  affirm  it.  Moore^  we  acknowl- 
edge, did  speculate  rather  badly.  The  guardians;, 
altTiough  justified  in  so  doing,  would  not  venture  to 
take  the  land  at  appraisemeot.  Citizens  would  not 
then  venture  so  much:  but  Moore,  to  close  the  con- 
cerns of  the  estate,  and  return  to  his  familv  and  do- 
met^tic  pursuits,  incurred  the  hazard,  and  had  the 
good  fortune  to  indemnify  himself. 

We  repeat  that  the  land,  but  for  the  iuterferenoe 
of  Lawson  Moore,  would  riot  have  equalled  the  heirs 
to  the  amount  of  $9000.  Under  his  superintendence 
it  amounted  to  near  nineteen  thousand.  This  ad- 
vantage then  was  gained.  More  than  one  half  the 
amount  of  the  sales  are  impotable  to  the  servicei  df 
Lawson  Moore.  Should  not  the  co-heirs  then  con- 
tribute to  his  indemnity,  in  the  proportion  which 
they  are  enriched  by  him.  No,  it  is  said,  because 
he  found  his  individual  profit  in  it.  To  test  the 
principle,  suppose  the  share  of  Lawson  Moore  had 
been  but  one  tiith,  and  relying  upon  the  justice  of  the 
co-heirs  with  whom  he  could  not  consult,  because 
of  their  absence  from  the  country  or  their  infancy, 
he  had  taken  precisely  the  steps  now  proved;  his  dis- 
bursements then  would  have  surpassed  his  interest, 
and  surely  the  principle  which  would  forbid  oentrir^^ 
bution  in  the  present,  would  apply  equally  in  ih^taM^'f 
supposed.  The  amount  involved  can  afford  no  ci4? 
terion:  but  infants  cannot  promise,  nor  will  the  lavr 
create  a  promise  under  the  circumstances,  says  the 
court — therefore,  it  cannot  be  allowed  in  equity. 
We  would  solicit  further  reflection  upon  this  rule  of 


.Digitized  by 


Google 


AP&IL,  18S8.  18^ 

eqaity.  For  we  have  understood  that  the  want  of  re-  Chapurb 
dress  at  law,  where  justice  required  it,  but  the  law  ^    -^''^. 
ivould  not  imply  an  assumpsit,  afforded  a  motive  for    ^'^ 


the  interposition  of  the  chancellor.  Thus  joint  se-  Petition  fpr  a 
curities,  at  one  time,  could  only  obtain  contribution  re-heahog. 
in  chancery,  because  it  was  suppo^^ed  the  law  impli- 
ed no  promise  from  the  delinquent  security,  to  him 
who  paid  the  money.  In  the  case  of  Shrieve  and 
Grimes,  it  was  decided  that  the  law  would  imply 
no  assumpsit  on  the  part  of  Shrieve,  the  landlord 
or  proprietor,  for  improvements  made  by  Grimes, 
without  a  contract,  and  that  Grimes  could  only  re- 
cover in  chancery,  therefore  he  sued  in  chancery, 
and  obtained  his  redress.  Indeed  we  believe  the  cas- 
es are  numerous  where  chancery  has  relieved  be- 
cause the  law  did  no|  create  a  promise  commensu- 
rate with  the  (leaiancts  of  justice;  and  we  would  sub- 
mit it  to  tlua  court,  if  there  can  be  a  diffi^rence,  in 
equity,  between  the  liability  of  adults  and  of  infants 
in  such  cases.  The  redress  is  not  the  effect  of  con- 
tract, express  or  implied — it  is  the  dictat^of  right 
and  of  justice.  An  mfant  may  make  no  contract  for 
the  sale  of  his  land;  but  he  sells,  and  the  purchaser 
improves.  The  contract  is  void,  but  the  infant  must 
pay  for  improvements.  In  no  case  of  improvements 
nade  upon  the  land  of  an  infant,  has  it  been  held 
li^fd  he  was  exempt  from  the  rule,  that  one  may  not 
profit  by  the  loss  of  another.  Suppose  five  ten'ants 
of  land',  one  an  adult,  the  others  infants;  the  adult 
discovers  that  the  act  of  limitations  is  running  and 
will  cut  off  the  redress;  he,  therefore,  sues  in  the 
name  of  all  the  tenants;  pays  fees  as  for  as  a  valua- 
ble estate;  gains  the  possession,  and  upon  bill  subse- 
,  quently  filed  for  rents  and  profits,  shall  claim  contri- 
bution for  fees  advanced  to  counsel  &c.  &c.  We 
would  believe  it  impossible  that  the  chancellor 
would  reply.,  that  althouj^h  the  estate  has  been  sav- 
<L  Ted  by  the  exertions  of  this  joint  tenant,  that  still  as 
•^Tifiiie  was  in  part  interested,  be  must  bear  all  the  bur- 
then of  the  litigation.  If  it  be  the  rule,  we  would 
(believe  it  is  not  the  understanding  and  the  usage  of 
our  country  upon  such  subjects.  On  the  contrary, 
we  ho\ye  that  it  will  be  found  that  between  all  hold- 
ing real  or  personal  interests,  as  joint  tenants,  tenants 

Vok.  VII.  Y 
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Cbapcths      ill  GDititBOn  and  co-partners,  infiuits  or  ndulU,  Gon« 

M  ^'\  tribution  is  due  from  the  absent  or  inert,  for  all  rea- 
^"^    ^'    sonable  disbarsements,  in  the  improvement,  preser- 

Petitioc  for  a  vation  or  recovery  of  the  estate  or  right. 

rehearing.  ,j,j^^^^  ^^  ^  ^^  hardship  in  it,  for  the  contribu- 
tion is  predicated  upon  a  greater  profit  to  the  co- 
partner. 

If  we  are  correct  in  the  princi[Je  applicable  to 
the  subject,  doubtless  much  is  due  to  iVIoore  for  ser- 
vices and  disbursements;  and  we  deem  it  at  present 
unnecessary  to  enquire  how  much;  this  would  alone 
be  proper  upon  an  argument. 

If  Moore  might  be  expected  to  distrust  the  ad- 
ministrators and  their  counsel,  he  surely  wasfusti* 
fiable  vn  engaging  the  Duncans,  and  should,  tnere- 
fore,  i>ay  them  something,  and  how  much  that  shall 
t)e,  may  likewise  with  greater  propriety  be  discussed 
upon  hearing. 

Touting  the  charge  for  the  removal  of  the  fami- 
ly, we  will  only  say  that  the  Pennsylvania  guardian 
made  the  advance  for  that  purpose,  and  approved 
the  measure.  It  was  not  entirely  officious  on  the 
part  of  Moore,  and  we  yet  think,  if  Moore  is  to  be 
compensated,  the  preponderance  of  proof  is  with 
him  in  amount.  Indeed  we  would  suppose  that  tfais 
charge  for  expenses  &c.  incurred  with  the  privity 
^nd  funds  of  the  lawful  guardian,  would  have  been 
sanctioned  by  this  court,  but  for, the  testimony  of 
the  witness,  Barnett.  Moore  wa?  certainly  influ- 
enced by  affection  for  his  brother's  children,  in  leav- 
ing his  home  and  domestic  duties  and  attendios 
them  to  Kentucky.  We  do  not  think  he  would 
have  undertaken  it  for  strangers;  yet  we  do  not  ap- 
prehend, that,  therefore,  it  would  have  been  said  by 
this  court,  that  he  must  again  account  for  the  money 
he  received  from  the  Pennsylvania  guardian,  who 
has  all  the  powers  of  a  rational  father  of  the  chM^ 
and  expended  in  pursuance  of  the  expectations  and 
design  of  that  guardian,  had  not  a  Mr.  Barnett  de- 
posed that  it  was  to  cost  nothing.  That  witness, 
Iiowever,  was  incorrect,  for  in  his  ^ond  deposi- 
tion he  distinctly  denies  it.    Thh  d^xwition  m  se 
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ffreat  a  record  hafr  escaped  the  vij{ilaiice  of  this  court;  Chaplin 
but  we  repeat j  that  U  may  be  found  io  page  19,  and  mj^^'^^, 
the  circumstances  and  propf  are,  thereiore,  op  this  * 


subject  in  faror  of  the  claim.  Petition  for  a 

Say,  however,  that  the  Pennsylvania  guardian  a-  '®-*»«*"'*s« 
based  his  trust;  that  he  improperly  handed  this  mo* 
ney  to  Moore,  and  authorized  its  application  W  pur- 
poses beyond  the  pale  of  his  authority,  and  that  al- 
though Moore  did  so  appi^-  it,  he  and  not  the  euar- 
dian  is  apswerable  to  the  heirs  a  second  time,  still  the 
widow  would  seem  to  us  to  be  chargeable,  and  that  an 
implied  assumpsit  would  lie  against  her  for  all  that 
she  received,  not  that  we  would  cancel  gifts  and 
bounties,  but  because  no  present  was  made. 

As  to  the  charge  of  the  same  item  a  second  time, 
we  cannot  discover  it,  and  our  client  says  the  opin- 
ion is  predicated  upon  a  mistake. 

A  re-hearing  is  respectfully  requested. 

The  Court  oTerruled  the  motion  dft  a  re-hearing — ^Tli€  Cbisf 
Justice  said — 
The  bar  is  the  nursery  from  which  Dccorom  be- 
the  bench  is  supplied.     The  bench  has  an  influence  *^®®"  *^ 
in  the  projKjr  cultivation  and  training  of  the  bar.  ^^ 
Thtsy  have  mutual  action  and  re-action.     To   im- 
print the  administration  of  the  laws  upon  the  pub- 
lic confidence,  and  to  maintain  it   through  success- 
ive generations,  an  elevation   of  character  in  the 
bench,  and  a  pride  of  character  in  the  bar,  are  im- 
portant in  the  highest  degree.     This  elevation  and 
pride  of  character,  the  judge  and  the  counsellor 
should  mutually  respect  and  cultivate.  Not  the  one, 
nor  the  other  sliould  wantonly  assail.     These  truths 
should  ever  be  remembered/  Their  application  to 
the  petition  will  not   be  misunderstood,  the  qpm« 
mentary  need  not  beeipressed.  \^ 

The  rule  of  practice  established  and  prevailing  Rnlesofpra^- 
in  this  court,  at  the  time  of  the  argument  of  these  tice  in  tbiji 
cases,  applicable  to  the  argument  of  cross  appeals  ™ament*of 
and  writs  of  error,  required,  that  the  counsel  for  the  cross  appeals. 
plaintiff  below  should  open  the  argument  upon  the 
errors  on  his  part  assigned;  that  the  counsel  for  the 
defendant  below  should,  next  in  order,  be  heard  in 
answer  to  that  assignment,  and  should  open  the  ar- 
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C^APLim  gument  of  the  errors  assigned  on  his  part;  that  Ihc 
MooRsTftis.  <^<>""8el  for  the  plaintiff  below,  should  next  be  heard 
in  maintaining  his  assignment,  and  in  answer  to  the 
errors  assigned  by  the  defendant;  lastly,  that  the 
counsel  pf  the  defendant  he  beard  in  ms^intaining 
'  his  Qwn  assignment  of  errors.  Under  this  rule  the 
CK)unsel  for  the  defendant,  Moore,  was  in  the  ^tti- 
ti^de  of  concludins  the  argument,  and  when  boand 
by  the  rule  to  confine  his  reply  to  the  maintaining 
of  the  assignment  of  errors  on  his  part,  he  was,  in 
the  opinion  of  the  court,  travelling  out  of  his  own 
assignoient  into  the  assignments  of  his  adversaries; 
for  this  cause  he  was  stopped  by  the  court,  and  rc- 
(]^ui red  to  conform  to  the  rule.  The  rule  of  prac- 
tice, and  the  requisition  upon  the  counsel  to  confine 
his  argument  within  its  limits,  Were  explained  at 
the  time.  He  was  stopped  only  for  the  purpose  of 
explaining  the  rule,  and  requiring  hb  compliance 
with  it. 

The  counsel  in  his  petition,  by  statinjEr  his  opin- 
ion and  inference  from  *  the  facts,  instead  of  stating 
the  whole  of  the  facts,  has  given  a  coloring,  which 
distorts  the  act  of  the  court.  That  rule  was  com- 
plicated and  difficult  of  execution,  and  therefore, 
the  court  have,  by  a  written  rule,  declared  t^at 
cross  appeals  and  writs  of  error  shall  be  heard  as 
one  cause;  the  counsel  for  the  plaintiff  below  to 
open  the  argument;  the  counsel  for  the  defendant  to 
be  heard  next  in  order,  and  the  counsel  for  the 
plaintiil  to  conclude. 

If  there  be  an  asperity  in  the  opinion  formerly 
delivered,  it  is  th6  asperity  of  truth  and  fair  infer- 
ence from  the  facts  disclosed  by  the  record. 

first  opinion       This  court  finds  no  cause  for  opening  their  de^ 
wHh-.P«H  4r.      ^j^  J  ji^j.  f^^  changing  their  former  opinion. 

The  petition  is  overruled. 

CritUndeni  for  ChapUne  and  Moore^s  hws;  Haggiuy 
Mayes  wd  Damess^  for  Lawson  Moore. 


afdberedio. 
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Yeizer  vs.  Stone's  heirs.  covehart. 

Error  to  the  Rockcastle  Circuit;  Joseph  £v£,  Judge.  Case  26. 

Jhf(ml9.  Costs.  Prochain  ami. 

C^hief  Justice  Bibb  delivered  the  Opinion  of  the  Court.  April  26. 

It  seems  to  this  court,  that  Yeizer  was 
a  mere  trustee,  without  ^y  beneficial  interest,  the  U  «ceins  that 
friendly  agient  accepting  the  deed  of  trust  from  Rod-  fontTuTn^'Sy 
bamKenner^forthe  slavestheiein  mentioned,  for  the  hnprocham 
purpoi^  of  executing  the  uses  and  trusts  in  favor  ol  «wj»>  recovers 
said  plaintiffs,  "to  the  best  of  his  discretion,"   The  thed^feTdLnt 
plea  of  Yeizer,  that  said  slaves  were  not  the  proper-  prosecutes 
ty  of  the  grantor  at  the  date  of  said  deed,  but  tiad  pere,  and  the 
l>een  previously  sold  bv  said  Rodham  to  Lawrence  J^^^|™*"* " 
Kenner;  that  said  Rodham  had  procured  the  slaves  the  judgment 
to  be  run  off  beyond  the  limits   of  this  Common- for  costs  here, 
wealth,  without  the  knowledge  or  consent  of  Yei-  "^'^  ^^  a- 
zer,  and  that  they  had  come  to  the  possesson  of  said  p^achaln^amiy 
Lawrence,  who  held  them  from  Yeizer  by  a  supe-  and  not  the  ' 
rior  title,  was  a  good  defence  to  the  action,  and  infant, 
ought  to  have  been  received  under  the  circumstan- 
ces stated  in  the  affidavit,  although  offered  after  is- 
sue joined  upon  other  pleas     It  is,  therefore,  consi- 
dered by  the  court,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,   and  that  the  cause  be  re- 
nbanded  for  such  farther  proceedings,  as  may  comport 
with  the  opinion  of  this  court  herein  expressed. 

And  it  is  further  considered,  that  the  plaintiff  re- 
cover of  the  defendants  his  costs  in  this  court,  ami 
in  this  behalf  expended;  and  it  is  ordered  that  Sam- 
uel Stone,  who  prosecuted  this  suit,  as  next  friend 
and  guardian  of  said  infant  plaintiffs  below,  pay  the 
cost  adjudged  against  the  said  infants  in  this  court. 

The  Chief  Justice,  however,  does  not  admit  the 
plaintiffs  ought  to  be  permitted  to  sustain  an  action 
at  law  upon  the  covenant  of  Yeizer,  nor  does  he  ad- 
mit the  sufficiency  of  the  averments  to  show  a 
breach  of  the  trust  as  undertaken  by  Yeizer. 

Crittenden  and  Gfrecn,  for  plaintiff;  Robertsorij  for 
defendant. 
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Case  fonner- 
\j  here — See 
3  Mod.  303. 


Cox's  amend' 
ed  bUl. 


chakcery.  Triplett  and  Turner  vs.  Cose, 

Case  27.  Error  to  the  Mositgomerj  Circait;  S»las  W.  Robbins,  Judge  . 

Sett  off  in  Equity.   Uswy.  ^Smgnmenls, 

April  26.         Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court. 

Turner  exhibited  his  bill  against  Cox 
alone  to  set  off  ^o  notes,  nvbieh  Cox  held  on  Tuf- 
ner,  against  a  judgment  recovered  by  Turner  to  the 
use  of  Triplett  against  Cox.  That  case  was  brought 
to  this  court;  the  decree  iii  favor  of  Cox  vs.  Tur- 
ner was  reversed  on  the  )S6th  of  May  18S4,  and  the 
cause  remanded,  with  directions  that  Triplett  be 
made  a  party  l^ecaiise  of  his  appai*ent  interest.  That 
case  is  rcjiorted  in  5th  Litt.  p.  175. 

When  the  case  returned,  Cox  amended  bis  bill  and 
made  Triplett  a  party.  In  this  bill  he  alleges  that 
the  notes  alluded  to  in  his  former  bill  were  given  by 
Turner  to  Wells  for  money  lent  by  Wells  to  Turner; 
that  Triplett,  to  defraud  the  creditors  of  Turner, 
cau^d  the  action  at  law  to  be  prosecuted  against 
Cox  for  the  use  of  Triplett;  that  he  does  not  believe 
that  Triplett  had  any  ass^ignment  of  the  store  ac- 
counts on  wliich  the  action  at  law  was  founded,  nor 
that  the  use  so  exj)reseed  in  favor  of  Triplett  was 
founded  on  any  consideration  good  and  valuable  in 
l.iw.  . 

The  suit  to  the  use  of  Triplett,  was  instituted  a- 
sainst  Cox  on  the  15th  May,  1820;  judgment  ren- 
dered on  tlie  15th  March,  1821. 

The  notes  set  up  by  Cox  were  executed  by  Tur- 
ner and  McGowan  and  Stockdonto  Jolin  Wells,  the 
one  for  $140,  s])ecie,  and  $60,  in  Kentucky  notes, 
bearing  date  \2ih  December,  1818,  the  other  for 
$53,  bearing  date  December  30th,  1818,  the  assign-, 
ments  bearing  date  on  the  16th  May,  1820. 

Triplett,  by  his  answer,  denies  that  Cox  paidany 
consideration  for  the  assignment  to  hina — cliarges, 
thit  those  notes  were  usurious  and  void,  and  found- 
ed on  a  corrupt  agreement  for  more  than  the  legal 
rate  of  interest;  that  said  notes  were  paid  off  to 
Wells  by  Stockdon  or  McGowan,  the  obligors,  and 


Triplett's  an- 
•wer. 
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by  a  codAmition  between  Siockdon  aod  Oox,  the  TRiPi^irrT 
aflBignmeutHvas  made  to  Cox,  for  the  purpose  of  en-   ^  TuawaR 
deavouring  to  defeat  Triplett  of  his  cJaim  bv  asirtgn-  Cox^ 
inent,  of  which  they  Cox  and  Stockdon  hacl  notice; 


he  denies  any  notice  that  Turner  or  McHqgran  or 
Stockdon  were  indebted  to  Wells  when  heWceived 
the  assignment  from  Turner  of  the  demand  on  Cox 
— he  alleges  it  was  made  for  a  valuable  considera- 
tion, upon  a  sale  and  exchange  of  property  &c.  be- 
tween himself  and  Turner. 

Cox,  by  way  of  replication,  charges  the  assign-  Cox^s  scpli- 
ments  of  the  bonds,  notes  and  accounts,  in  said  agree-  cat*on- 
ments  mentioned  were  the  consideration,  for  tHesale 
of  a  clerkship  by  Triplett  to  Turner,  and  that  the 
exchange  of  houses  and  lots  was  colourable  only — 
and  various  exceptiohs  were  taken  to  Triplett'san- 
swer  to  interrogatories  put  to  him  in  this  replica- 
tion. 

Before  the  suit  brought  by  Turner,  to  the  use  of 
Triplett,  Turnar  had  given  an  order  to  Triplett  on 
Cox,  of  the  SI  St  December,  1819,  for  $300,  by  vir- 
tue of  this  order,  arising  out  of  the  negotiations  be- 
tween Turner  and  Triplett,  the  suit  was  brought  a- 
gainst  Cox  to  the  use  of  Triplett,  and  the  judgment  One  for  whose 

obtained  for  j^288  60  damages.  ^^  an  action 

"  18  prosecuted, 

The  circuit  court  4ecrce#  that  the  assigned  notes  "  a  necessary 
set  up  by  the  bilJ^shouW  be  set  off  against  the  judg-  ^f]f  L*de^ 
inent  at  law^-^froui  which  the  defendants  appealed,    fendant,  for  a 

It  seems  to  this  court,  that  the  assignments  of  the  the  judg-*  * 
notes,  in   the   bill  mentioned,     were    procured   by  ment,  aod 
Cox  subsequently  to  Triplett's  assignment  of  til  ^^l  ^^^^^^ 
demand  on  which  the  judgment  was  founded,  and  prio^"to*com- 
Ihat  Cox  paid  nothing  for  those  assigned  notes>  and  plaitmnt'sde- 
that  they  were  paid  and  taken  up  by  Stockdon,  one  man^^  or  ro- 
of the  obligors,  and  that  the  said  notes  were  void  ^t^'fo™  thJ"' 
because  founded  on  a  corrupt  and  usurious  loan  by  usurious  eon- 
Wells  of  f^ney,  at  a  rate  of  interest  greatly  exceecl-  si^eniiionof 
ing  six  percent,  so  that  the  complainant  has  no  foun-  foje  thecon- 
dation  for  impeaching  the  assignment  to  Triplett  and  sideration  of 
none  for  reUef  against  llie  judgment  at  law.     It  is,  his  assign- 
ther^ore,  ortlered  and  decreed  that  the  said  decree  ^^"^jr^^in- 
of  the  circuit  court  be  reversed,    and  that  the  case  to.^''*'^ 
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f. 
Triplett      be  remanded,  with  directions  to  dissolTe  the  injunc- 
&TUHNKR    li^jj^  ^itjj  damages,  and  dismiss  the  bill  with  colts. 

Co^-  Appellants  to  be  paid  their  costs  in  this  court. 

~  Try^y  for  plaintiffs  *Ja«.   Trimbky  for  defend- 

ant.  ^ 


chanceey.       McDanieVs^^Adnir.  vs.  Donaldson. 

Cas9^28.  Error  to  the  Warren  circuit;  Henry  P    BrodnaX)  Judge. 

StaMes,  Judgment  creditors.   Trustees.  Choses  in  action. 

April  26.  Judge  Owsley  delivered  the  Opinion  of  the  Court. 

Donaldson  sued  Gatewood  on  three 

Judgments  at  notes,  each  for  $8^9  13  centsl'recoved  judgment  for 

^^^'  the  amount  of  each  note,  with  interest  and  co^s^ 

and  caused  executions  to  issue  thereon  against  the 

estate  of  Gatewood,  upon  each  of  which  the  4ieriff 

returned  no  property  found.  -r. 

A  bill  in  equity  was  then  filed  by  Donaldson,  un- 
Bill  by  judg-  der  the  act  of  the  Legislature  of  this  country,  to  sub- 
™T*9^'b*^*'t  J^^*  *^  ^^®  satisfaction  of  <|||is  judgments,  a  debt  ,«f 
a^deirduT  about  $1500,  which  he  alleges  is  due  from  Slaugh- 
defendant,  ter,  by  a  bond  given  to  Gatewood,  and  by  G^itewood 
^fl82i**^^^*  assigned  to  McDaniel  in  his  lifetime,  but  which  as- 
®         *  signment  he  charges  Was  made,  in  trust  for  the  use 

of  Gatewood,  after  a  debt  of  about  $115,  owing  by 
Gatewood  to  McDaniel,  was  satisfied.  The  admin- 
istrators of  McDaniel,  Gatewood  and  Slaughfer 
were  all  made  defendants  to  the  bill,  and  such  relief 
sprayed  as  might  comport  with  the  justice  and  equi-^ 
ty  of  the  case. 

The  execution  of  the  bond  by  Slaughter  to  Gate- 
Answei  ofthe  wood,  and  the  assignment  thereof  by  Gatewood  to 
toTuf  M^      the  intestate  is  admitted  by  the  administrators,  but 
Dtenid.    ^'     **'®y   S*®"y    ^^^^  ^^^     assignment    was    n^de    to 
their    intestate.     Gatewood   was   owi«#    him    the 
sum  of  about  $115,  as  charged  in  the  ^I,  but  they 
allege  that,  tlie  assignment  was  made  ndl  only  ip  se- 
cure the  intestate  in  the  [Hkment  of  t*iat  debt,'  but 
also  to   secure  the  payment  of  abouf  six  hundred 
dollars  and  interest,  and  which  was  at  the<^me  tinae 


Digitized  by  VjOOQ IC 


:      APBJL,  1888.  193 

owing  by  Gatewood  to  Benjamin  Sherley,  and  for  M^Davhu^b 
wliich  Sherley  held  Gatewood's  note.     This  debt   *^^^; 
of  Gatewood  to  Sherley,  amounting  with  the  int4M>  DoNALDsoif. 

est  to  $624,  iiie  administrators  charge,  has  been  paid  ...... ^ 

out  of  Slaughter's  bond>  4fed  they  claim  a  rjght  to 
be  indemnified  for  that  payment,  and  also  to  ||p|)aid 
the  $115  which  Gatewood  was  owing  the  intestate, 
McDaniel,  out  of  the  debt  owing  by  Slaughter,  and 
for  which  they  admit  they  hold  the  bond  of  Slaugh- 
ter, which  was  assigned  to  their  intestate  by  Gate- 
wood. 

Slaughter  admits  the  execution  of  the  bond  to  DonaldaolPt 
Gatewood,  and  the  assignment  thereo£by  Gatewodd  «»»^«* 
to  the  intestate;  but  he  alleges  that  Bdl^,  with  whom 
he  contracted  for  that  purpose,  has,  by  an  arrange- 
ment with  Gatewood,  tether  discharged,  or  become 
IjiUe  to  discharge,  the  amount  W  the  bond. 

Bell  was  also  made  party  and  brought  before  the  BeU'saatwtt. 
court*    He  states  that  he  has  paid  $624,  part  of  the 
debt  which  was  owing  by  Slaughter,  and  admits  his 
liability  to  pay  ife  residue. 

€hitewood  is  out  of  the  State,  and  on  publication, 
th^  bill  was  taken  for  coMessed  against  him. 

The  court  was  of  opinion  that  the  bond  on  Slaugh-  ^'^^ff^ 
ter,  was  Assigned  to  the  intestate  by  Gatewood,  not  ^*"'"^^^<*"* 
for  the  purpose  of  securing  tm-  Sheney  the  payment 
of  hb  debt  of  $620,  but  exclusively  as  a  security  to 
the  intestate  for  the  $115,  which  Gatewood  was  ow 
ing  him,  and  decreed  that  the  administrators  of  Mc- 
Dimiei,  should  pay  to  the  complainant,  Donaldson, 
out  of  the  assets  of  the  intestate,  $493  48,  that  beingL 
the  amount  of  money  paid  by  Bell  in  part  satisfac- 
tion of  Slaughter's  bond,  after  deduct  mg  the  $115 
which  was  owing  their  intestate  by  Gatewood. 
The  court  also  decreed  that  Bell  should  pay  the 
complainant,  the  residue  of  the  debt  due  under 
SAiughter's  bond,  and  acknowledged  to  be  payable 
by  BdL  "^ifb^  orediting  the  sum  of  ^24  paid  by 
fliiell.  fv0  i^erse  that  &cree,  the  administrators  of 
McDwet  hftve  prowcuted  this  writ  of  error. 

The  amoutir  of  money  which  Bell  paid,  was  not  Qoeitiov 
jQpceived  from  faim  by  tne  administrators^  but  it  was  *^^* 
•  Z 
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M*DAnjzLH    paid  to  Sherky  in  satisfaction  of  his  debt  on  Gate- 
^"vi.  wood,  and  the  amount  credited  by  the  adoitniiftra- 

DoMALDftoif.   tors,  on  Slaughter's  bond;  the  administrators  at  the 
*■  same  time,  taking  up  the  note  of  Gatewood  to  Sher- 

ley,  and  accepting  a  recdpt  from  Sherley,  in  which 
he  acknowledses  payment  of  the  amount  of  his 
note.  The  onlv  question  for  consideration  is, 
whether  under  these  circumstances,  the  administra- 
tors are  chargeable  in  the  present  contest  for  the 
money  which  was  so  paid  by  Bell  to  Sherley,  and  af- 
terwards credited  by  them  upon  Slaughter's  bond. 
If  they  are  chargeable,  the  decree  against  them  is 
right,  if  not  chargeable,  the  decree  is  wrong. 

The  propriety  of  making  the  administrators  lia- 
Vfhete  one  to  hie  to  the  complainant,  Donaldson,  for  any  part  of 
whom  an  ob-  the  monoy  paid  bf  Bell  to  Sherley,  though  credited 
1-^nld  in*^alt  ^Y  ^^^^  ^°  ^*^^  ^^^^  ?^  Slaughter,  would  be  diffi. 
fOT  Uie  pay-  cult  to  maintain,  were  it  even  conceded  that  the  bond 
mentofa  was  not  assigned  to  the  intestate,  McDaniel,  by 
fTroei'with'  ^l^t^^ood,  in  trust,  to  secure  the  payment  of  Sher- 
tSTobligoT  ley's  debt;  for  in  moral  justice,  th^  debt  of  Sherley 
be  may  pay  against  Gatewood,  is  not  in  any  respect,  inferior  to 
another  dobt  t^g  <]emands  set  up  by  the  complainant,  in  his  bill. 
aL"5fcredit-  So  that  after  recogniiing  tie  payment  of  Sherley^g 
«d  for  the  a-  debt  by  Bell,  taking  in  his  note  and  crediting  the  a- 
"T"*'*h**  **  mount' thereof  on  the  bond  of  Slaughter,  th^  admin- 
as^^ee  can-  'strators  must  be  understood  to  have  as  high  claims 
not  be  tub-  upon  the  justice  and  conscience  of  the  court,  to  be 
^cted  by  a  indemnified  for  the  sum  paid  Sherley,  as  the  cooi* 
oir^Xror  plninant  can  possibly  have  for  the  demands  set  up 
the  assignee  lu  their  bill.  Possessing,  therefore,  equal  equity 
bybillander  with  the  complainant,  the  administrators  it  would 
^t*he  trans?  '*^?^  cannot  be  deprived  of  their  lecal  advantage 
aetioD  is'^var  derived  under  the  assignment  of  Slaughter's  bond  to 
id.  their  intestate,  andpompelled  to  repay  the  sum  cred- 

ited on  that  bond  to  the  complainant,  without  do- 
ine  violence  to  one  of  the  most  firmly  establislied 
rules  by  which  courts  of  jdquity  are  guided  in  th«ir 
decrees. 

But  it  is  BoC  vpon  this  principle  only,  that  the  ad- 
Qaestioa  of     nii»i^»'«to"  *»▼«  J'^'ted  their  defence.    They  att^ 
factdsoidad.   ^bat  the  bond  of  Slaughter  was  assigned  to  thdr  in- 
testate, for  thepiu-pose  of  securing  tfie  payment  oC 
Sherley^s  debt;  and  they  insist^  that  in  suffering 
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Bell  to  pay  that  debt,  and  in  creditiiig  the  atnomit  M^DamblU 
thereof  on  Slaughter's  bond,  tbev  have  done  noth*    ^^^^ 
ing  more  than  fulfil  one  object  oi  the  trust  reposed  Dojiai.imok. 

in  the  intestate,  by  the  assignment  of  Gatewood.  

To  ascertain  the  correctness  of  the  position  thus  as- 
sumed by  the  administrators,  we  have  looked  into 
the  evidence  contained  in  the  record,  and  though  it 
is  admitted,  that  there  is  not  an  entire  correspond* 
ence  between  all  the  depositions,  we  have  no  hesita- 
tion in  saying,  that  the  weight  of  the  evidence  is^ 
decidedly  with  the  allegations  contained  in  the  an- 
swer of  the  administrators,  and  satisfactorily  proves 
that  Sherley's  debt  was  to  be  satisfied  out  of  the 
bond  of  Slaughter,  which  was  assigned  by  Gate- 
wood  to  the  intestate. 

It  follows,  that  the  decree  is  not  only  erroneous,  Decree  aiul 
so  fer  as  it  subjects  the  administrators  to  the  pay-  ««ndat^. 
ment  of  any  part  of  the  money  paid  by  Bell  to  Sner- 
ley;  but  moreover,  it  is  erroneous  in  decreeing  the 
residue  of  the  debt  due  under  Slaughter's  bond,  to 
be  paid  to  the  complainant  by  Bell,  without  deduct- 
ing therefrom,  a  sufficient  sum  to  satisfy  the  debt  of 
$1 15,  and  interest,  which  Gatewood  was  owing  th« 
intestate,  and  to  secure  the  payment  of  which,  was 
one  object  of  Gatewood  in  making  the  assignment 
of  Slaughter's  bond. 

The  decree  must,  therefore,  be  reversed  with  c<wt, 
the  cause  remanded  to  the  court  below,  and  a  de* 
cree  there  entered  in  conformity  with  the  principles 
of  this  opinion. 

CriUenden^  for  plaintiff;  Mayes,  for  defendants* 


Sproule  ^c.  vs.    Winant's  heirs.       CBAvciar* 

Error  to  the  Mariison  circuit;  Oborge  SRA?fTHON,  Judge.        Case  S0. 

Cofwegance  bond,  AmgnOt  and  Jhsignn,  Conddera* 
/um.  .Conrei/ance«.  Specific  performanu.  Practice* 
Decrees.  Costs. 

J  edge  OwsBBY  deli  ? ered  the  (l|iiiiioB  of  the  CooH.  A  pril  td. 

Absalom  Bridocs  gave  his  bond  or 
covenant  without  penalty,  to  convey  a  tract  of  knd  ofTbiU  for 
to  William  Miller  and  Balph  Lilbuni.  ipecific  per- 
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Bnom*  Ice.  Lilbarn  acBigned  this  bond,  or  his  interest  tfaere- 
^^^  ^  9,  lis  '^^y  ^  ^^  co-obligee,  Miller;  Miller  assigiied  the 
^^_,_^^^_^  whole  bond  to  Oliver  Sproule. 


■Bc»«r A      Sproule  gave  his  bond  to  convey  the  same  land 
2JJ2**^  **    to  tne  heirs  of  John  Winant,  naming  each  heir,  and 
bound  himself  to  make  the  title,  so  soon  as  he  could 
get  a  title  to  the  land  from  Absalom  Bridges. 

The  heirs  of  Winant  filed  their  bill  to  compel  a 
conveyance,  and  charge  the  title  to  be  in  Briages; 
and  that  Sproule  never  took  any  steps  to  get  it  froia 
Bridges,  for  the  purpose  of  fulfiUng  his  contract 
with  them.  Sproule  answered,  insisting  that  he  has 
not  forfeited  his  bond,  because  he  never  could  get 
a  title  from  Bridges,  on  which  event  he  was  to  con- 
vey. 

The  court  below  decreed  in  favor  of  the  corn- 
Decree  for  a  plainants,  and  various  exceptions  are  taken  to  the 
ooDTejaBce.    j^cree  by  the  assignment  of  error. 

It  does  not  appear  what  consideration  passed  from 
In  the  amgn-  Miller  and  Lilbum  to  Bridges,  for  the  land.  The 
forUnd^Ut  ^^^  imports  a  valuable  consideration,  but  how 
midentood  oiuch  is  not  manifest  from  the  bond,  or  any  part  of 
the  aangoee,  the  record.  The  consideration  which  passed  from 
'■JJ^*^^'  the  complainants  to  Sproule,  does  appear, 
uke  a  COD-  The  court  decreed  that  both  Bridges  and  Sproule 
the  ubT  ^'^™  should  unite  in  a  joint  conveyance  of  the  landr-4he 
npnmf^^  deed  expressing  the  consideration  which  passed  be- 
the  coDBider-  tween  the  complainants  and  Sproule.  This  is  incor- 
ation  the  oh.  rect.  For  the  consideration  for  which  Bridges  ought 
aSIi'n'l^wht^  to  be  bound,  mav  be  far  less  than  that  between  the 
theaMignee  eomplainants  ancf  Sproule;  and  as  the  complainants 
paid.  have  not  shewn  it  to  be  as  |j[reat,  and  have  contented 

themselves  without  ascertaining  what  it  is,  it  fol- 
^niJi^yanc*    '^^*  *****  Bridges  ought  to  be  directed  to  convey  to 
in  favor  of  an  Sproule  by  deed,   with  general  warranty,  reciting 
obligepwbose  the  sale  bond  which  he  h^d  made,  and  the  bond 
the  Knd'if     ^^'^^^  ^^  *****  ?*^®n  *s  the  consideration,  leaving  the 
the  holder  of  precise  sum  open  and  subject  to  inquiry,  if  at  any 
the  title  by     time  hereafter,  Bridges  shall  become  liable  to  an  ao* 
aMi{;nffleot.     ^qj^  ^^  ^^  warranty.     This  warranty,  H  is  true, 
after  the  conveyance  of  Sproule  to  the  complainants^ 
will  belong  to  them;  and  in  case  of  eviction,  they 
may  sue  on  it  as  assignees  thereof,  instead  of  bring-* 
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ing  their  action  against  Sproule  on  his  warranty.  8v&ovi.Bi^c. 
But  in  said  action  the  value  of  the  Jand  as  fixed  by  ^    ^*')  h* 
the  consideration  between  Bridges  and  Lilburn  and  _^_^^ 
Miller,  will  be  the  proper  criterion  of  damages,  and 
not  that  fixed  between  Sproule  and  the  complain- 
ants.    While  the  bond  of  Bridges  was  in  market, 
and  passed  from  assignor  to  assignee,  each  assignee 
must  be  understood  to  have  agreed  to  take  a  con- 
vevance  according  to  the  consideration  passing  from 
obligee  to  obligor,  instead  of  that  passing  from  as- 
signee to  assignor.     It  follows,  therefore,  that  Brid- 
ge ought  to  be  compelled  to  convey  to  Sproule,  ac- 
cording to  the  consideration  which  he  has  received; 
and  Sproule  to  the  complainants,  according  to  the 
consideration  given  to  him;  and  it  was  erroneous  to  WJien  the 

direct  a  joint  conveyance.  ^^  ^  '«»<* 

^  '^  IS  to  the  wife, 

It  mhv  also  b^  remarked,  that  the  conveyance  to  the  decree 

some  of  the  female  complainants,  has  beep  directed  J|^cMhe*c1m- 

to  be  made  to  their  husbands,  when  the  bond  was  to  Tejaoce  ac-' 

them  alone.     The  conveyance  ought  to  be  directed  cordiDgljr, 

to  the  wife  only,  leaving  the  husband  to  take  his  ?J?**."®V*^j 
...        ,      .u  •  the  husband. 

n|rht  under  the  marriage.    . 

The  court,  instead  of  decreeing  that  the  parties  J?  •  decne 
ahoold  convey  by  a  final  decree,  and  then  afterwards  pJr'omance 
on  their  failure,  appointing  a  commissioner,  if  ap-  the  cha«Q»l- 
plied  for,  by  a  decretal  order,  has  fallen  into  a  com-  'or  oog:1tt"at 
inon  error,  of  which  we  have  had  often  to  complain.  J^^®  finl?de* 
The  decree  was  made  interlocutory,  and  directed  creeforacon- 
the  de&ndants  to  convey  by  a  certain  day,  and  if  veyance,  and 
they  failed,  a  commissioner  should  convey,  leaving  n^f  ^*'S^^ 
with  the  commissioner,  the   right  to  judge  of  the  with,  appoint 
failure.    The  court  then  retained  the  cause  till  the  «  commis- 
commissioner  ascertained  the  failure,  and  reported  "**'ig|^J,f®" 
the  conveyance,  which  the  court   approved,  and  andsoha^* 
then  made  a  final  decree  settling  the  costs.  the  decree 

^  -  1  .        .       m  1  .1  executed. 

Sproule  complains  that  Ipe  was  charged  with  costs, 

when  Bridffes  never  conveyed  to  him,  and  he  was  Onewbocmr- 

only  bomid  to  convey   when  Bridges   conveved.  enant§to 

We  do  not  see  how  to  release  him  from  costs.  '  He  STjrets  the^S 

was  bound  to  convev  so  soon  as  he  could  get  a  title  tie  trom  anol 

fiosD  Bridges.     He  has  not  shewn  that  he  attempt-  tber,  must 

dfto  get  one,  or  that  there  was  any  obstacle  to  his  ""^  ^^^  ^^7 

felting  one,  u  he  had  tned  it  obtain  it. 
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Decree  reTereed  with  costs,  and  cause  rettianded 
for  such  decree,  ami  proceedings  to  be  had  as  sbatt 
cooform  to  this  opinion. 

TwmeTj  for  plaintiff;  Caperton,  for  defendant. 


Chancsrt. 
Case  30. 

April  28. 
Statenent. 


Groundfl  of 
pRyne's  com- 
plaint. 


Payne  vs.   Cabell. 

Appeal  from  the  Todd  circuit;  Hutrt  P.  Broadvax,  Jadge* 

Vendor  and  Vendee.    Rescimon  of  contracts,    Equihf. 
Deeds.   Onus  probandi. 

Chief  Justice  Bibb,  delivered  the  Opimon  of  the  Court. 

On  the  10th  of  October,  1818,  Cabell 
sold  and  conveyed  to  Payne,  by  deed  of  general  war- 
ranty, three  hundred  and  eighty-one  acres  of  land, 
lyine  in  the  county  of  Christian,  on  Little  river,  in 
consideration  of  six  thousand  eight  hundred  and  fi#* 
ty-eight  dollars — beiiig  at  the  price  of  eighteen  dol* 
lars  per  acre,  and  delivered  possession. 

In  June,  1822,  Payne  exhibited  his  bill,  and  ob- 
tained an  injunction  ag*ainst  a  judgment  at  law  for 
about  $1,200,  besides  interest  and  costs,  the  balance 
due  on  a  bond  given  for  the  last  payment  of  about 
$1,600. 

The  grounds  of  complaint  in  this  bill  are,  that  Ca- 
bell has  removed  to  Missouri,  and  is  insolvent;  that 
he  has  discovered  that  the  claims  sold  to  him  are 
conflicted  with  by  Joseph  Williams',  to  the  extent  of 
about  five  acres;*aIso,  by  one  of  James  C,  Cravens, 
of  forty-two  acres;  and  that  to  the  tract  of  67  acres, 
part  of  the  381,  so  sold,  the  vendor  derived  his 
title  by  purchase  under  the  patent  of  Nicholas  Haw- 
kins; that  Jane  and  Joseph  Hawkins  had  conveyed, 
being  the  widow  and  son  of  the  patentee,  but  that 
Jesse  and  Enoch  Hawkins,  two  ot  the  heirs  of  the 
patentee,  had  not  conveyed — ^they  being  infants.  To 
this  bill  Payne,  Williams  and  Cravens,  are  made 
parties,  and  the  claims  of  Williams  and  Cravens,  are 
alleped  to  be  superior  to  that  of  CsbeU^  and  the  de- 
fendanto  are  required  to  litigate  and  settle  these  ^pies^ 
tions.  By  an  amended  bill,  the  complasnani  suggea* 
ted;  that  Thomas  Hays  Jidda  conOietiiig  dftim  <tf 
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14  1-2  ftcres;  and  that  Calvio  Boalt  hdd  a  conflict-  Patite 
ing  daam  of  9  1-3  acres,  and  their  claiias  are  alleged  qj^^^^j^ 
to  be  superior  to  that  of  Cabell,  so  sold  and  conyey*      '"^ 
ed;  and  they  are  made  defendants  to  litigate  and 
settle  those  questions.     The  complainant  in  part  of 
the  purchase,  had  assigned  to  Cabell,  a  replevin  bond 
on  William  F.  Tegarden  and  sureties,  for  $S,624. 
Teyarden  had  inioined  that  debt  for  alleged  defect 
in  the  title  to  the  land  which  he  had  purchased;  and 
Payne,  alleging  he  expected  to  dissolve  Tegarden's 
injunction,  obtained  an  injunction  agunst  Cabell,  to 
restnun  him  from  coWecting  the  amount  of  Tegar- 
den, by  virtue  of  Payne's  assignmeBt. 

The  complainant  also  charges  that  two  of  Cabell's  ' 
sorreyB  con£ict  with  each  other,  five  acres,-  that  is 
to  sa|r,  Halfield's  of  80  acres,  and  Robert  Harriaon's 
of  42  acres;  tlMit  by  consequence,  the  quantity  sold 
k  lessened  by  five  acres.  He  farther  alleges,  Hat- 
field's survey,  instead  of  80  acres,  holds  ^ut  more 
than  100  acres;  but  be  cannot  find  any  conveyance  ' 

fi'om  Hatfield  to  Hawkins,  of  whom  Cabell  bought 
this;  that  thest  interferences  and  defects  of  title,  had 
spoiled  the  tract^^nd  he  prays  the  contract  to  be  re*- 
scioded. 

Cabell,  by  his  answer,  denies  his  insolvency ,4and  Cabell's  an- 
cvery  matter  of  complaint  alleged,  except  the  infan-  i^J^thlTSjee- 
cy  oi  Jesse  and  Enoch  Hawkins,  at  the  date  of  his  tions  to  the 
conveyance  to  Payne;  but  of  that  defect  he  alleges  ^^l«* 
that  Payne  was  infoi-med,  and  agreedto  risk  the  ac- 
qoisitiois  of  the  title  from  them  at  full  age,  according 
to  abond  their  fnends  had  giv^i,  covenanting,  that 
tbey  should  ooovev.    But  to  obviate  that,  he  pro-  » 

duces  their  deed  after  their  full  age,  dated  5th  i>ec. 
1622^  duly  acknowledged,  and  recorded  in  Chris- 
tian, OB  the  28th  December,  1 822 ;  the  youngest  ha v- 
jng,according  to  the  proof,  arrived  at  fufl  age  in  ^ 
May  preceding.  He  also  produces  ^another  deed 
irook  nimself  to  Fajmei  duly  acknowledged  and 
recorded  in  Christian  county,  of  the  6tb  Aprilii 
182S. 

Tfie  defcadaat  Both,  by  bis  answer^  dmies  dut  Boa1s>  dis^ 
\m  raiall  iiiterferenoe  mwrn  ever  inteaded  to  he  assert  <^^imt. 
ied  bv  Ittm  as  the  superior  «Iani;  Mdiie 
aU  titW  and  daiiQ  under  it. 
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Patnc  tThe  other  defendants,    Cravens,   WiOiains  and 

Cabell.  Hays,  answer,  and  allege  their  entries  by  virtue  of 

.....^^...^  heaid-right  certificates,  to  be  superior  to  the  daim  of 

Answen.  Cabell,  so  sold  to  Payne. 

The  court  dissolved  the  injunctions,  bat  gave  no 
d»8^^^  damages,  and  dismissed  the  bill  with  costs,  and 
^thoutdam.  Payne  appealed. 

*S^  The  interferences  of   the  adversary  conflicting 

Objectioiu  to  ol^™si  alleged  by  the  bill,  are  not  traced  to  any 
cAbIVs  tide  foundation  which  can  create  a  probability,  or  even 
alleged  bj       a  suspicion,  that  they  can  disturb  the  claim  and  pos- 
to  bS  grwid-  «^»«>n  «>  ^^^  ^  transferred  by  Cabell  to  Payne- 
lew*  '  The  adversary  claimants  themselves,  with  Pajme 
to  assist  them,  have  not  produced  any  adversary 
rightiK  which  in  law  or  in  equity,  wear  a  semblance 
of  viklidity  and  superiority  over  those  of  Cabell. 
Grants,  or  copies  of  grants  from  the  land  office,  or 
other  docvments  upon  which  rights  and  interests  to  ' 
**  lands  aretadjudicated,  are  not  produced  in  evidence, 

*  so  as  to  enable  this  court  to  pronounce  such  assejl- 
ed  adversary  claims  conflicting  with  those  soldtb 
Payne,  to  be  valid  in  law  or  in  equil^.  The  defi- 
ciency of  documentary  evidence,  apd  of  other  testi- 
mony to  sustain  these  asserted  adversary  rights,  is 
so  gfeat,  as  thiH  the  title  of  Cabell,  which  Paj^ 
has  acknowledged,  by  accepting  the  deed  and  pos- 
session, cannot  be  said  to  have  been  thrown  under  a 
suspicion,  to  be  inferior  to  those  of  Williams,  Cra- 
vens and  Hays* 

The  defect  for  want  of  conveyances  from  Jesse 
and  Enoch  Hawkins,  has  been  obviated  by  their 

•  conveyances  after  they  attained  their  ages  of  matu- 
rity. 

The  complainant  argumentatively  asserts,  that  be- 
Alleged  d^-  ^"^  ^^^  survey  of  Robert  Harrison,  of  42  acres, 
oienoj  in  and  the  part  of  the  claim  of  Hatfield,  as  conveyed  to 
SISdmth-  '*™  ^^  Cabell,  clash  with  each  other  to  the  extent 
eatfoonda'  ^^^^e  acres;  that,  therefore,  there  is  a  deficiency  of 
Hon.  quantity  thence  arising,  and  claims  an  allowance  for 

the  deficiency  of  that  five  acres.  In  one  breath  he 
alleges  this  conflict  to  the  extent  of  five  acres  be- 
tween Harrison  and  Hatfield's  surveys,  the  one  for 
tf  acres^  the  other  for  80  acres;  and  thus  argues 
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tind  claims,  as  for*  dimintttion  of  five  acres  in  the  Paths 
quantity  sold;  and  immediately,  in  eademJkAu^  he  as-  q^,  J^ 
serts  a  large  surplus  in  Hatfield's  survey,  to  magnify  Jl!^Ll-^ 
the  injury  he  has  sustained  by  defect  of  title,  and  the 
conflict  of  James  C.  Cravens'  claim   with  the  sur* 
veys of  Harrison  and   Hatfield.     But  the  error  of' 
the  argumentative  deficiency  thus  attempted  to4>e 
imposed  upon  the  court,  is  detected  by  inspection  of 
the  deed  to  Payne,  and  the  abultals  of  the  several 

Earcels,  and  their  respective  quantities  as  reported 
y  the  surveyor,  as  shewn  by  the  complainant.  The 
deed  describes  four  several  parcels  by  their  abuttals. 
The  quantity  of  but  one  parcel  is  given  in  the  deed; 
that  is  of  the  extreme  northern  parcel  whidht  binds 
on  the  lines  of  Hatfield  and  Harrison;  it  is  a  part  of 
Jeremiah  Cravens'  300  acres,  and  pait  of  Robert 
Cravens'  150;  and  this  parcel  is  calfed  fifty-five 
acres  in  the  deed,  which  with  the  boundaries  of  the  ^ 

other  three  parcels,  are  stated  to  contain  three  hun* 
Ared  and  eighty  one  acres — the  quantity  sold,  and  * 

to  be  paid  for.  Now,  the  four  parcels  so  conveyed, 
are  thus  reported  by  the  surveyor:  the  original  sur- 
vey of  3S0  acres  for  the  Franklin  academy;  this  is 
the  southern  boundary.  The  northern  parcel  of 
fifty-five  acres;  Robert  Harrison's  survey  of  forty- 
two  acres,  and  the  parcel,  part  of  Margaret  Gray's 
and  Hatfield's  surveys,  sixty-seven  acres;  these,  if 
there  had  been  no  lapping  between  the  interior  a- 
biittais,  would  have  contained  thrae  hundred  and 
ninety-four  acres,  instead  of  three  hundred  and  eigh- 
ty one.  Therefore,  the  complainant  could  not 
make  a  direct  and  positive  allegation,  that  the  exte- 
rior lines  did  not  include  three  hundred  and  eighty- 
ooe  acres,  nor  call  upon  the  surveyor  to  report 
whether  there  was  a  deficiency  or  a  surplus,  but 
claimed  a  deficiency  as  to  five  acres,  by  way  of  in«<s 
ference  and  deduction,  from  part  of  the  facts. 
There  is  no  evidence  that  the  quantity  conveyed 
lalls  short  of  the  quantity  sold  and  calculated  at 
eighteen  dollars  per  acre. 

The  insolvency  of  Cabell  is  denied,  not  proved, 
but  repelled  by  the  evidence.     His  removal  to  Mis- 
souri was  contemplate<i  at  the  time  of  the  contract^ 
and  known  to  the  complainant. 
2A 
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PArNE  Th^  vended  has  accepted  the  deed,  he  has  receiv- 

^^'  ed  possession,  he  hasenjoyed  il  without  disturbance; 
CAgELL.  ^^  ^j^^^  j^^  Stiffed  up  adverisaf y  cittims,  attd  when 
f^ndee  who  9<>  Stiffed,  neither  himself  nor  the  alleged  claimants, 
acce[|||th«  ^ave  been  able  to  make  good  their  claims.  A  ^rfen- 
titleif?>re-  clee  w ill  not  be  compelled  to  accept  a  conveyance 
hn^rln^pcct-  tirffler  an  executory  contract,  until  the  vendor  cx- 
ed  the  title  hibits  a  regularly  "deduced  title,  free  from  incum- 
and  received  braftce,  and  apparcfUly  sufficient  to  assure  the  estate 
a^d  thwfore  ***co^^i«g  ^o  *♦*«  contract.  Biit  a  vendee  who  has 
to  resist  the  '  accepted  a  deed,  and  the  possession,  with  a  cove- 
pay  mcnt  of  nant  of  warranty,-48  presumed  to  have  ins})ected  the 
the  price,  derivations  of  title,  and  to  have  been  satisfied  with 
the^defect  of  assurances;  and  to  have  received  the  title  papers. 
theftitie,  be  After  such  acceptance  of  the  possession,  and  tieed, 
Mes  shewing  j^^d  coveitatfl  of  Warranty,  a  vendee,  before  eviction 
medjat°laiir  ^^  disturbance,  cannot  receive  the  aid  of  a  court  ti 
^  equity,  to  assist  him  to  witlihoM  the  ptirchase  mo- 

^  ney,  or  r^cind  the  contract,  but  by  taking  t^n  him- 

sefrthc  burden  of  showing  adefect  in  the  title  of  tite 
vendor,  of  a  lalenit  character,  and  of  yf  oving  SfWpe- 
rior,  ontstandifig,  subsisting  adversary  rights  and 
interests.  This  task  the  complainant  diS  under- 
take, but  has  wholly  failed  of  the  perfornMice. 

It  seems  to  this  court,  that  the  complainant  has 
made  out  no  case  which  requires  the  interposition  of 
firmoDce.  a  court  of  equity,  to  relieve  him  from  the  payment 
of  his  purchase,  or  to  rescind  the  contract;  but  that 
he  should  be  leil  to  seek  his  redress  upon  the  cove- 
nant of  warranty,  in  case  of  eviction,  if  such  event 
shall  ever  hap|)en;  of  which,  however,  the  com- 
plainant has  not  shewn  anv  prdbabillty.  There  is 
no  error  in  the  decree,  to  the  prejudice  of  the  appel- 
lant. It  is,  therefore,  orderea  and  decreed,  that  the 
.  said  decree  of  the  circuit  court  be  affirmed. 

Appellee  to  he  paid  his  costs. 

IWpfctt,  for  appellant;  Mayes^  for  appellee. 
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Hea£s  refs.  vs.  McDonaM.  assum^^t. 

Error  to  the  Wa^bingtoQ  circuit ;  Wm .  \r  Keli.t,  Jaflge.        Gate  31. 
EvidetHje,  Shn^  mk$.   Principal  and  Surety.  #. . 

Chief  Justice  Bibb,  delivered  the  Opiniorv  of  tbeCourt.  April  28.  ' 

MuDD  made  his  note  for  $1,095,  ne- 
^oiiHbie  at  the  Bank  of  Kentucky,  payable  to  BiggejE^^aso|at< 
I.  Head,  who  endorsed  it  to  McDonald,  who  en- 
dorsed it  to  the  President,  Directors  and  CompAy 
of  the  Bank  of  Kentucky.  This  note,  so  endorsed, 
and  unpaid  when  due,  was  put  in  suit  by  the  said 
President,  Directors  and  Company,  against  the  last 
endorser,  McDonald,  and  the  money  was  coUected 
by  their  judgment  and  execution.  Upon  this,  Mc- 
Donald founds  Ills  action  against  the  representatives 
of  the  said  previous  endorser.  Bigger  I.  Head>  (now 
deceased)  to  recover  the  amount  of  said  judgment 
and  execution. 

The  action  was  tried  on  the  issue  of  non  assump-  Inue. 
sit,  with  leave  to  give  th»  special  matter  in  evi- 
dence. 

To  support  this  issue  on  his  part,  the  plaintiff  and  pjaintiff's 
endorser,  McDonald,  gave  in  evidence  the  note  so  as  evidence. 
aforesaid  endorsed;  and  to  prove  the  manner  of  sa- 
tisfaction made  to  the  bank,  and  to  raise  an  implied 
assumpsit  to  himself,  (as  last  endorser  and  ta4er  up 
of  the  note)  from  the  previous  endorser:  (Bigger  I. 
Head,)  introduced  the  judgment,  execution  and  sher- 
iff's return)  in  the  case  of  the  bank  against  him  (Mc- 
Ponald.)  iJBy  this  it  appears  that  the  sheriff  levied 
upon  a  slave,  named  Jim,  with  other  property, 
which  behigsold,  slave  Jim  was  purchased  (at  sher- 
iff's  sale,  under  said  execution,)  and  paid  for  by 
Bigger  I.  Head,  at  the  price  of  $501;  and  by  this, 
with  the  sale  of  the  other  property  specified  in  the 
sheriff's  return,  that  execution  against  McDonald 
was  satisfied.  As  the  price  of  Jim  is  the  only  ques* 
tion  of  controversy  presented  by  the  bill  of  excep- 
tions, the  other  credits  insisted  on,  and  allowed  by 
the  jury,  to  the  inte^ate,  need  not  be  noticed,  as 
they  are  unconnected  witli  the  points  made^  and  re- 
served by  the  exceptions  taken. 
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Instruction 
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motion. 


In  an  action 
by  principal 
against  sare- 
tj  for  money 
made  by  sale 
of  the  goods 
of  the  surety 


The  defendants  proved,  that  before  the  judgmeot, 
execution  and  sale  aforesaid,  McDonald  had  sold  the 
said  slave  Jim,  to  John  Slack,  and  had  received 

eyment;  that  Bigger  I.  Head  had  sold  the  slave  to 
Iward  L.  Head,  and  proved  by  the  record,  that 
Slack  had  instituted  his  action  of  trover  against  said 
^ward  L  Head,  and  had  recovered  the  value  of 
said  Jim.  The  record  of  the  action  of  trover  for 
Jim,  was  offered  and  read  by  the  defendants  be- 
low, to  prove  the  bare  fact  of  such  recovery  by 
Slack. 

Upon  this  evidence,  the  defendants  moved  the 
court  to  instruct  the  jury,  that  if  they  found,  that 
said  McDonald,  before  the  emanation  of  the  said  ex- 
ecution, in  favor  of  the  bank,  against  McDonald, 
made  a  bona  fide  sale  of  said  slave  Jim,  to  Slack,  and 
that  he  was  at  the  time  of  said  sale  and  purchase,  by 
Bigger  I.  Head,  the  property  of  saici  Slack,  that 
then  they  ought  to  credit  said  Bigger  L  Head  with 
the  amount  of  the  price  •f  Jim,  paid  as  aforesaid  by 
said  Head,  for  his  purchase  under,  and  by  virtue  of 
said  sheriff's  sale;  this  instruction  the  court  refused 
to  give. 

The  plaintiff,  McDonald,  then  moved  to  exclude 
the  record  of  the  recovery  by  Slack  against  Edward 
L.  Head,  altogether.  This  was  done,  and  the  jury 
were  instructed  that  said  record  was  in  nowise  evi- 
dence in  this  suit,  as  McDonald  was  not  a  party. 

This  record  being  excluded,  the  plaintiff,  McDon- 
ald, moved  the  court  to  instruct  the  jury,  that  they 
ought  not  to  give  a  credit  to  Bigger  I.  Head's  admin- 
istrators, for  the  price  of  Jim,  so  paid  by  the  intes- 
tate upon  said  execution,  against  McDonald  in  fevor 
of  the  bank,  nor  for  any  part.  This  instruction  was 
accordingly  given. 

To  these  opinions  the  executors  and  heirs  of  Head 
excepted;  and  these  are  the  only  subjects  for  revi- 
sal. 

McDonald  counted  specially  upon  the  judgment 
against  him,  and  the  compulsion  to  pay;  stated  that 
note,  judgment,  and  compulsion  on  him  to  pay,  as 
the  foundation  of  the  assumpsit,  and  produced  the 
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judgment  and  execation,  and   return,  to  sustain  the  Head's  rep's 
assainpfiit,  as  one  implied  and  created  by  law.     Mc-  m,^!^* 
Donald  himself,  traced  the  manner  and  particular      gj*^^^' 
items,  by  which  he  paid  the  execution,  judgment,  under  ex- 
and  note,  for  which  he  claims  remuneration  from  ecnUon,  por- 
the  representatives  of  Bigger  1.  Head.     His  own  evi-  fe^f^*^^?.^®" 
dence  shews,  that  the  price  of  Jim,  sold  under  that  maybeMiewn 
execution;  did  discharge  five  hundred  and  one  dol-  by  deTttodant 
lars  thereof;  and  that  said  Head  paid  that  sum  for  {J*^*f '?*"**^ 
Jim  to  the  sheriff,  for,  and  on  account  of  that  judg-  aoidtheroods 
ment  and  execution.     Now  suppose  the  facts  be  true,  to  another, 
that  Jim  was  not  the  property  of  McDonald,  at  the  ^^o  after- 
times  of  the  judgment,  execution,  levy  and  sale;  erejfofdefen- 
that  McDonald  had  before,  sold  and  received  pay-  dants  yen-  ' 
ment  for  Jim,  and  that  he  was  the  property  of  Slack ;  dee. 
then  it  is  clear  that  Bigger  I.  Head,  acquired  no 
property  in  Jim,  by  virtue  of  his  purchase  at  the  ^°®^'*^^'^' 
sheriff's  sale.     Suppose  that  Bigger  l.  Head  sold  to  atlhe'rfff'8  ' 
£dward  L.  Head,  and  that  Slack,  the  right  owner  sale,  and  sells 
of  Jim,  has  made  bis  election  to  sue  Edward  L.  to  another, 
Head,  in  trover,  for  Jim,  and  has  recovered  his  va-  theT  are^re- 
lue.     Then  it  is  clear,  that  Edward  L.  Head  had  a  covered  bj 
right  to  look  to  his  vendor,'  Bigger  I.  Head,  lor  re-  paramount 
compensc.     And  Biggei  I.  Head,  having  so  bought  Jlil^'edlaX 
and  paid  his  money  for  Jim,  without  having  acquir-  entiUedtohis 
ed  any  title,  has  a  right  to  his  recompense  from  some  recover),  be- 
quarter.     Can  McDonald  insist  upon  the  sale  of  Jim  ^^^*^^^ll'^^ 
to  be  applied  to  his  credit  on  the  execution,  if  Jim  because  his 
was  the  property  of  Slack,  and  yet  deny  to  Bigger  responsibility 
I.  Head,  a  credit  for  the  sum  which  he  has  so  paid  "  ^^^' 
for  Jim,  to  the  use  of  McDonald.^    Will  the  law 
imply  a  promise  from  Bigger  1.  Head,  to  pay  for 
Jim  a  second  time,  to  McDonald,  when  neither  Mc-        , 
Donald  had  title  to  Jim,  nor  Bigger  I.  Head  either, 
his  former  jmyment  to  the  sherin  notwithstanding.^ 
Can  McDonald  ex  mquo  ei  bono^  receive  payment 
from   Slack,  and  a  credit  on  the  execution  also,  for 
Jim,  and  now  demand  his  price  a  third  time  from 
Bigger  I.  Head's  administrators.^    Edward  L.  Head 
cannot  recover  for  Jim,  in  a  suit  against  the  sheriff, 
nor  against  McDonald,  nor  against  the  bank;  there 
is  no  privity  of  contract  between  Edward  L.  Head, 
and  any  of  those.     He  must  look  to  Bigger  I.  Head, 
the  vendor.     Slack  had  his  election  to  sue  the  sher- 
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Head's  rcp'i  iff,  or  Bigger  I.  Head,  or  Edward  L.  Head.     He  has 
M'DoNAiD.     ™»d«  ^hat  election.     By  tliat  ejection,  the  right  of 

.„  '     Edward  L.  Head,  to  recourse  upon  his  vendor,  was 

fixed.  Edward  L.  Head  lias  recourse  to  none  hut 
his  vendor,  upon  the  implied  warranty  of  title.  Big- 
ger I.  Head,  being  thus  fixed  in  his  responsibility  to 
Edward  L.  Head,  is  entitled  to  have  his  recourse. 
That  does  not  depend  upon  actual  satisfaction  made 
to  Edward  L.  Head,  his  vendee;  but  arises  out  of 
his  fixed  responsibility  to  said  Edward.  Bigger 
was  not  bound  to  wait  an  actual  recovery  by  lid- 
ward;  nor  until  an  actual  satisfaction. 

Bigger  I.  Head,  had  his  recourse  against  the  sher- 
iff, it   is  true;  but   ex  aquo  et  bono,  in  conscience, 
and  in  good  faith,  McDonald  himself,  is  the  last  and 
^Yhe  Sheriff  ultimate  resource  from  whom  the  remuneration  is  to 
E  in  such  case,    come,  for  the  price  of  Jim,  which  has  been  applied 

(to  pay  the  debt  due  from  him  upon  the  judgment 
and   execution.     By  insisting  on   tiie  benefit  of  that 
^  sale  of  Jim,  and  appropriating  the  proceeds  to  his 

•  use,  and  founding  his  claim  thereon,  against  the  en- 

I  dorser.   Bigger  1.   Head-,  McDonald  has  confessed, 

i  and  declai-ed,  and  assented,  that  the  money  so  laid 

out,  advanced^  ^d  paid  to  the  sheriff,  by  Bigger  I. 
Head,  for  Jim,  was  money  laid  out  and  advanced  to 
his  use  and  benefit.  By  his  own  evidence,  lie  claim- 
ed the  benefit  of  the  sale  made  to  Bigger  L  Head; 
and  taking  the  evidence  which  the  defendant  ofier- 
ed,  into  tbe  connexion,  and,supp.osing  the  facts  to  be 
true,  which  that  evidence  conduced  to  prove,  tbe 
plaintiff  had  no  right  to  recover  of  Bigger  I.  Head's 
representatives,  the  amount  of  Jim's  price  at  sheriff's 
safe,  so  paid  and  laid  out  to  the  use  of  McDpnald. 
Those  facts,  upon  the  motion  qf  the  court,  are  taken 
hypothetically,  as  If  found  true  by  the  jury;  themo- 
tion  for  instruction  is  so,  and  if  so  found  by  the  ju- 
ry, the  defendants  had  a  clear  right,  in  justice  and 
equity,  to  a  credit  against  McDonald,  forthe  sum  for 
which  the  sheriff  sold  Jim,  to  Bigger  J.  Head. 

The  evidence  of  the  recovery  ^>y  Slack,  a^inst 
Judgment  Edward  L.  Head,  was  very  proper  evidence  .to  the 
between oih-  single  fuct,  that  snch  recovery  was  had;  because  it 
rrs  evidence    shewed  the  election  by  Sfock,   to  take  his  recourse 
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against  one  of  sereral  persons,  who  were  responsible  Head's  rep's      * 
to  biui.     That  eleolion  coAcluiled  hits,  and  deter-  ^^,^^' 

mined  the  order  of  recourse  among  the  other  per- ]^      >-i; 

sons  concerned.     It  was  not  evidence  of  the  want  of  of  the  fact  of 
title  in  McDonald:  thnt  (piestion  wns  to  be  decided  its  having 
by  the  jiir\%  upon  the  other  evidence  offered.     Are-  *'®®"  render. 
cavery  in  ejectment  a^nst  an  awence  in  tlie  most  petcnt  when 
remote  degree^,  or  against  the  tenant  under  him,  is  that  fact  is 
eyide«€0  agairfst  the  first   warrantor,  to  prove  the  material. 
fact^  that  such  eviction  had  been,  but  not  that  it  was 
by  title  paramount ;  that  muftt  be  made  out  by  evidence 
okmdt.   See  Booker^s  adm'rs.  v.  Bell's  ex'rs.  3  Bibb, 
1 74.  Devour  r.  Johnson,  3  Bibb,  410.  Cox  v.  Strode, 
4  Bibb,  4.     Gaither  t.  Brooks,  1   Marshall,  440. 
The  rule  of  evidence  as  adjudged  in  those  cases,  is 
in  principle,  appttcable  to  all  cases  af  records  be- 
tween others,  whc^i^,  upon  the  fact  of  such  trial  and'  c*"*' 
recovery,  the  interests  of  others  hung  asincidents.or                 ^ 
coti$equcnces.     Akid  this  seems  to   have  been  the 
view  taken,  in  the  cases  of  Lewis  v.  Knox,  2  Bibb, 
454,  and  Barr  v.  Gratz,  4  Wheat.  213,  220.     That 
such  suit  was  brought,   and  such  recovery  liad,  are 
facts,  and  to  be  proved  by  the  record  which  was  of- 
fered.    The  consequences  to  others,  resulting  from 
those  facts,  apparent  from  the  face  of  the  record,  are 
to  be  established  by  appropriate  evidence  of  such 
other  facts  as  may  be  necessary  to  sustain  the  action 
or  defimoe. 

ft  seems  to  this  court,  that  the  circuit  court  erred 
ill  ttiling  each  and  every  point,  as  stated  in  the  bill 
of  exceptions  taken  by  the  defendant^  in  that  court.  ^ 
It  is,  therefore,  considered  by  this  court,  that  the  ' 
Judgment  of  the  circuit  court  be  reversed,  and  the 
verdict  set  aside,  and  that  the  case  be  remanded  for 
a  venire  facias  de  rwvo. 

Piaintifi^  in  this  court  to  recover  their  costs. 

Rvdd^  for  plaimiffi;  OriUefoim^  for  defendants. 


•  «* 
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Pringle  Sfc.  vs.   Dawson,  and  Daw- 
chahcekt.  ^q^  ^^  Pringle  See. 

Ca»e  32.  Crois  writs  of  error  to  the  Spencer  circuit ;  W.  L.  Kkllt,  Jud^. 

Parties  in  Chancery,  Practice  in  this  Court. 

Chief  Justice  Bibb,  delivered  the  opinion  of  the  Court. 

On  the  9th  of  October,  1824>  John 
Simpson,  aged  about  eighty-two,  without  wife  or 
children,  entered  into  writings  with  Bailey  Dawson, 
by  which  Simpson  transferr^  his  property  to  Daw^ 
son,  consisting  of  three  slaves,  a  horse,  four  head  of 
cattle,  and  four  bonds.  Dawson  covenanted  to  sup- 
port him  decently  and  comfortably,  during  l|^,  and 
to  bury  him  decently;  and  to  pav  Rebecca  Combs, 
Simpson's  niece,  two  hundred  dollai^  in  Common- 
wealth's paper,  if  she  was  living  at  Simpson's  de^th. 
Dawson  maintained  Simpson  during  life,  and  buried 
him  decently.  Simpson  died  in  six  or  eight  months 
after  the  date  of  the  writings;  and  now  this  bill  is 
brought  by  the  heirs  of  Simpson,  against  Dawson, 
to  set  aside  the  i^ritings  as  obtained  by  fraud,  and  for 
the  insanity  of  Simpson,  as  the  bill  alleges. 

The  court  set  aside  the  writings;  and  made  an  in- 
terlocutor, from  which  both  parties  appealed  by  con- 
sent. 

The  bill  is  by  the  heirs.  The  administrator  of 
Simpson,  dec'd.  is  no  party.  Without  going  into 
the  merits  of  the  bill,  the  decree  must  be  revened, 
because  the  right  belonjirs  to  the  administrator,  to 
contest  the  validity  of  the  writings;  at  least  the  ad- 
ministrator is  an  uidispensible  party,  according  to 
the  cases  of  Coont*,  &c.  v.  Nail's  heirs,  4  Litt.  264; 
Bailey  &  ux.  v.  Duncan's  representatives,  4Mon. 
268. 

It  is  therefore,  ordered  and  decreed,  that  the  de- 
cree of  the  circuit  court  be  reversed  and  annulled; 
and  that  the  case  be  remanded  to  that  court,  to  dis- 
miss the  bill  with  costs. 

Dawson  to  have  his  costs  in  both  appeals. 

Wicklifft  and  C.  S.  Bibby  for  Pringle;  CritUndei^ 
for  Dawson. 
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Sanders  vs.   Vance.  caie. 

I    7tm209^ 
Error  to  the  Fb/ette  Circuit ;  JsbsI:  B lcd80£,  Jc(d|g6.  Case  33.        fl85   161| 

Practice.  tVauds asaiwA'Cttditciii'i,  JhdgmetU.  Sheriffs. 
Damagts.  Intertst.  IHscretum  uf  Juries. 

Judge  OwsLsr,  delivered  the  Opinion  of  the  Court,  April  29. 

This  writ  of  error  is  prosecuted  by 
Sanders,  to  reverse  a  judgment  recovered  against 
faim,  in  an  action  on  the  case,  which  he  brought  in 
thedrcttit  court  against  Vance. 

The  declaration  of  Sanders,  as  originally  drawn  Deelaration 
and  fflted,  was  defntrrred  to  by  Vance,  and  the  de-  demurred  to, 
murrer  being  joined  by  Sa^cferS,  wate  susirined  by  SafeSant. 
the  coatt. 

The  declaration  so  demurred  to,  contains  but  one  Amended 
count;  but  Sanders  obtained  leave  of  the  court,  and  ded^'^tion 
filed  an  additional  count,  by  way  of  ameniiment  to  *"  "^^'  P- 

his  declaration*    This  lalter  count  is  in  trover  for  * 

the  conversion  of  fifty  ttiilch  cdWs  of  the  value  of  where,  after 
^1 ,000;  fifty  heifer^  and  steers,  of  the  valtie  of  $1 ,006;  a  demnrrer  is 
fifty  horses  of  the  value  of  $1 ,000;  and  divers  pie-  ^^3^  *** 
cefiof  hoUseliold  and  kitchen  furniture,  consistii^  of  tioo^^e^" 
hed$j  carp^li,  chairV,    tables,  tiible-cldths,  China  piantiff  files  ' 
ware,  pots  and  ktattte^,  of  the  vtflttfe  of  $1  ^000.  *»  addiUonal       ^ 

*^    ^  ^  ^  count,  with- 

Not  guilty  was  plea^I^d  ]ff  Vance,  but  as  the  court  out  the  de- 
had  adjudged  the  first  count  of  the  declaration,  to  JJJSJSrawn'^ 
which  there  wad  a  deM^nrtier,  bAd,  aihd  asthAtde-  rndther?he 
mun^r  was  not  Withdrawn,  the  plea  is  tindersitood  defetidant 
to  apply  to  ib»  Irttfei-  count  only;  ko  that  it  will  P^^^^'^^ 
not  be  necessary  to  take  any  fui4het  notice  of  ttve  pi'ea  applies 
first  count,  or  the  decision  of  the  conri  tliereon.  onlj  to  the 

A  trial  of  the  issue  was  had  by  a  jtiry,  and  a  ver-  ^  ^^^^ 

diet  of  sixteen  hundred  and  ^venty-lwd  dollars  Citid  Trial,  and 

eighty  cents  damages,  was  found  aj^ainst  Vatice;  biit  verdict  for 

on  hii  motion,  the  verdict  df  the  jufv  wa*  i^t  iside  aSdl^nd^x- 

by  the  eoiirt,  and  a  new  triAl  Awarded.     Etceplions  ceptions. 
Wtre  taken  to  tfa«  opinion  of  the  cburt,  in  awarding  ^ 

the  neW  If ial,  aVid  the  Whble  o(  thfe  evidehce  ihiide 

niit  of  the  record.  New  trial, 

^  ...  *■*"  verdict 

At  a  subse^bent  term  of  the  couri,  the  issue  was  for  Vance. 
again  tried,  and  a  verdict  found  by  the  jury^  in  fa-  ^^^riaf*'  • 

vor  of  Vance.     A  new  trial  was  tSen  moved  for  by  overruled. 
2B 
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Sanders;  but  hb  motion  was  overruled,  and  jodg*' 
ment  rendered  against  him  on  the  verdict.  Excep- 
tions were  also  taken  by  Sanders,  to  the  refusal  of 
the  court  to  awai*d  him  a  new  trial,  from  which,  it 
appears,  that  the  same  evidence  was  given  to  the  ju- 
ry at  the  hist  trial,  that  was  at  the  first;  and  that  the 
same  instructions  were  also  ^iven  by  the  court  to  the 
jury  at  both  trials. 

It  is  to  reverse  this  judgment,  rendered  on  the 
last  verdict,  that  Sanders  has  brought  this  writ  of 
error. 

It  is  contended  by  him,  that  the  court  erred  at 
both  trials,  in  instructing  the  jury;  and  that  the  last 
verdict  should  have  been  set  aside,  but  the  first  ought 
not  to  have  been;  and  that  judgment  should  have 
been  rendered  in  his  fiivor,  on  the  verdict  first  found 
by  the  jury. 

It  is  proper  that  our  attention  slisuld  be  first  di- 
rected lo  the  first  trial,  to  ascertain  whether,  in  set- 
ting aside  the  verdict  then  found  for  Sanders,  any 
error  was  committed  by  the  court.  For,  if  in  set- 
ting aside  that  verdict,  the  court  erred,  U  follows, 
from  the  repeated  decisions  of  this  oouit,  that  all 
the  subsequent  proceedinffs  are  erroneous,  and  of 
course  the  judgment  whidi  was  rendered  upon  the 
last  verdict,  cannot  be  permitted  to  stand. 

To  form  a  correct  opinion,  as  to  the  propriety  of 
setting  aside  the  first  verdict,  it  is  necessary  to  un- 
derstand the  material  facts  which  the  evidence  given 
to  the  jury  weiU  to  prove.  "TSey  are  briefly  and 
substantially  these: 

Whilst  the  owner  and  possessor  of  the  articles  of 
property  mentioned  in  the  declaration,  with  others, 
Lewis  Sanders,  under  a  promise  previously  made  to 
his  brother,  (the  plaintiflf,)  executed  a  deeil  of  mort* 
fmge  thereof  to  him,  for  the  purpose  of  indemnify- 
ing his  brother  against  debts  for  which  he  had  be- 
come bound  to  others  as  his  surety.  At  the  time 
the  mortgage  bears  date,  it  was  not  delivered  by 
Lewis  Sanders,  nor  was  his  brother  present  at  its  ex- 
ecution; but  before  the  expiration  of  the  time  re- 
quired by  law,  for  recording  such  instruments,  Lewis 
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Sanders  went  to  the  o&ce  of  the  clerk  of  the  court  Bandbes 
of  the  county  in  which  he  resided;  presented  the  y  ^** 
mortgage  to  the  clerk;  acknowledged  it,  and  left  it  ^^'' 
with  liim  to  be  recorded.  Before  this  time,  howe- 
ver, Lewis  Sanders  had  been  taken  in  execution  by 
the  sheriff)  under  a  co.  m.  in  fiivor  of  other  credi- 
tors; and  he  was  at  the  time,  not  only  actually  in  the 
custody  of  the  officer,  and  indebted  beyond  his 
means  of  payment,  but  was  afterwards  discharged 
from  imprisonment,  on  taking  the  oath  of  an  insol- 
vent debtor.  The  whole  of  his  pronerty,  or  mostly 
all  of  which  he  was  then  possessed,  was  compre- 
hended by  the  mortgage,  and  he  continued  in  the 
possession  thereof,  until  that  part  of  it,  now  the  sub- 
ject ofcontestf  was  taken  bv  the  sheriff  of  Fayette 
county,  under  a  writ  of  fim  /act«u,  which  issued 
from  the  office  of  the  circuit  court  of  that  county, 
in  fiivor  of  VanOe.  The  levy  was  made  Xry  the  di- 
roctions  of  the  agent  of  Vance,  and  after  the  sale, 
the  proceeds  thereof  was  paid  to  the  agent,  and  a  re- 
turn made  on  the  writ  of  fxri  faitMs  in  favor  of 
Yance  accordingly.  The  property  was  claimed  by 
Sanders,  the  mortga^,  at  the  day  of  sale,  and  for 
his  security,  the  sheriff  summoned  a  jury  to  inquire 
]d4o  the  right.  The  jury  disagreed,  and  by  agree- 
ment between  the  agent  of  Vance  and  Sanders,  the 
mortgagee,  the  sale  was  to  proceed,  with  an  under- 
standing, that  Sanders  should  pursue  his  redress,  not 
r'nt  the  purchasers,  but  against  Vance  or  the 
iff.  The  fi.  fa.  under  which  the  property  was 
taken  and  sold,  was  used  in  evidence;  but  it  does  not 
appear,  that  either  the  judgm^t  or  a  copy  thereof, 
upon  which  the  j(.  fa.  issued,  was  mtroduced. 
These  are  the  prominent  facts  proved  on  the  trial,, 
and  upon  which,  in  connexion  with  evidence  of  the 
value  of  the  property  sold,  instructions  were  £iven 
to  the  jury,  and  a  verdict  of  $1,Q72  80  cents  dama- 
ges, was  found  by  them. 

By  the  instructions  of  the  court,  the  jury  were  Instnictionf . 
told,  that  if  they  should  find  from  the  evidence,  that 
the  defendant,  in  person,  or  by  agent,  caused  the  ex- 
ecution under  which  the  sheriff  acted,  to  be  levied 
upon,  and  a  sale  made  of  the  property,  which  had 
been  previously  mortgaged  to  the  plaintiflE^  in  good 
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faith,  to  secure  a  just  debt  due  to  him,  and  tQ  in^ 
demnify  hinoi  against  securityship,  that  the  plaintiff 
has  a  right  to  recover  the  value  of  the  property, 
vrith  interest  thereon,  from  the  time  of  sale:  Provided^ 
the  deed  of  mortgage  under  which  he  claims,  is  not 
fraudtfent;  but  if  Lewis  Sanders,  the  morgager,  was 
indebted,  and  in  the  prison  bounds^  under  the  execu- 
tion of  any  of  his  creditors,  when  the  mortgage  took 
effect,  and  all  of  his  property  which  was  unencum- 
beredy  and  subject  to  execution,  is  contained  in  the 
mortgage,  and  at  the  time  It  ii^as  made,  the  mort- 
gager contemplated  the  oath  of  an  insolvent  debtor, 
the  deed  of  mortgage  is  fraudulent  and  void  in  law, 
against  creditors  and  purchasers;  and  that  the  plain- 
tiff is  not  entitled  to  recover  the  value  of  any  of  the 
property  therein  contained,  of  the  defendant,  if  sold 
under  her  execution  against  Lewis  Saaders. 

Whether  or  not,  the  conclusipns  of  law  in  ev^ry 
partii  uliar,  were  correctly  drawn  by  the  court,  up<m^ 
the  facts  assumed,  and  on  the  truth  of  which  the  in- 
structions ip  the  jury  were  predicated,  is  not  neces- 
sary now  to  be  examined  and  decided.  By  fiuUng 
to  pr,oduce  at  the  trial,  the  judgment  oa  whick  the 
exec^t^on  in  her  fftvor,  ^g^imt  Lewis  Sanders,  isso- 
ed,  and  upd^r  which  the  property  was  sold  by  tbe 
sheriff,  or  a  copy  tjkereof,  the  defendant  was  un- 
doubtedly not  in  a  condition  to  attack  the  mortgage 
from  Lewis  Sanders  to  the  plaintiff,  on  the  ground 
qf  its  being  fraudulent,  a^  to  the  creditors,  and  pur- 
chasers of  the  mortgagor,  and  thereby  defeat  the  re- 
^  CO  very  by  the  plaintiff,  in.  this  ai^tion. 

The  law  was  so  ruled  by  the  court,  in  the  case. 
Lake  vs.  Billers,  &c.  1  Lord  Ray.  733.  That  was 
an  action  of  trespass  brought  against  the  sheriff,  for 
goods  taken.  Upon  not  guilty  pleaded,  the  sheriff 
gave  in  evidence,  that  he  levied  thenfi  in  execution, 
Sy  virtue  of  a  fieri  fadns.  The  plaintiff  made  title 
to  the  goods  by  a  prior  execution,  but  fraudulent; 
and  by  bill  of  sale  made  of  them,  to  him,  by  the  of- 
ficer, (viz.  the  sheriff,  predecessor  of  the  defendant.) 
It  was  ruled  by  the  court,  that  the  defendant,  though 
sheriff,  ought  to  give  in  evidence,  a  copy  of  the 
judgment,  though  it  was  admitted  (hat  It  would 
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have  been  otherwise  if  the  action  had  been  brought  3aki>£r« 
by  the  person  against  whom  ihejki^jacias  issued.        y    ^'' 

The  saise  doctrine  was  admitted^itiid  approved  hy 

Lord  Mansfield,  in  the  case  of  Mai-tin  vs.  Pacfger, 
&c.  S.fiurrow^  26SS,  and  has  been  recognised  and 
foHowedby  this  court,  io  various  cases. 

The  defendant,  not  being  therefore,  in  a  condition  p^^   ^|,^^ 
to  attack  the  mortgage,  on  the  ground  of  fraud,  it  nhovred  no 
would  seem  that  she  can  have  no  good  cause  to  com-  judgment, 
plain  of  the  jury   having  disregarded  the  insiruc-  ""i^^^^f  a°"J. 
tions  of  the  court,  as  to  the  mortgage  being  fraudu-  cmon  in  fa- " 
lent  or  otherwise,  as  to  creditors   or  purchasers  of  vor  of  jbl 
the  vendor,  that   beiog  a  point  totally  abstract  and  P^dhT^n 
irrelevant  to  the  matter  presented  for  the  determina-  fraud'cff  cred- 
tion  of  the  jury.     Without,  therefore,  pursuing  and  itors. 
revising  the  opinion  of  the  circuit  court,  on  abstract 
and  impertinent  points,  we  shall  proceed  to  inquire, 
»|iether,  in  any  material  point,  the  court  erred  in 
its  instructions,  to  the  prejudice  of  the  defendant. 

The  objection  tfljcen  to  the  form,  of  action,  has  no  Tretpastor 
weight  with  us.    That  trespass  vrill  lie  against  the  trover  inay 
sheriff,  or  against  the  sheriff  and  plaintiff,  or  against  ^*  "2ins*t'°' 
the  plaintiff  aione,  provided,  the  plaintiff  assists  the  the  ileri^, 
sheriff,  in  Ceivor  of  one  whose  property  is  taken  and  and  the  plan* 
sold  under  an  execution  against  another,  is  as  firmly  ^^|?  the  ex- 
settled,  by  a  ti*ain  of  adjudications,  both  in  England  who'oau^^^* 
and  America,  as  perhaps  any  other  principle  of  the  theseimrebj 
commote  law;  epd  if.  trespass  najgbt  nave  been  miun-  *^«  f^'if?" 
tained,  op  Jttaspn  is,  perceived  why  trover  will  not  fn®  and  wn.'  \ 
lie.    To  r^ver  for  the  injury  occasioned  by  thelin^  the  goodr  ^ 
original  taking,  trespass  is,  nodoubt,  the  proper  ac-  as  ihe  propcr- 
tion;  but    tlie  plaintiff  generally  has  the  right  to  ^ortUgor. 
waive  the  original  trespass,  and  bring  trover  ^r  the 
conversion  of  the  property  taken;  and  no  reason  is 
discerned,  nor  principle  of  law  known,  which  takes 
the  case  of  trespass  committed  by  an  officer,  u^der 
color  of  process,  out  of  the  general  principle. 

yr    But  the  instructions  of  the  court  go,  not  only  to  Damages  in 
/  sustain  the  action,  bii;t  accqrdii^g  tQ  qur^  understand*  trover  and 
h  ing  of  them,  they  import  a  decis'^oii,  that  as  oiatter  fonvenion, 

1  of  law,  the  pJaintiff.in  ap  action  of  trover  has  the  ofthepro^r- 
right  to  reeover,  an4  th«i  jury  are  bound  io  assess  ty  at  the 
damages  equivalent:  to  the  value  of  the  property  cofi-  *"»«  ^^^^ 
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verted,  and  interest  from  the  time  of  conversion  to 
U|e  trial.  Nowy^iihpiH  not  be  denied,  but  that  the 
^ry,  mav,  in  tdM^  discretion,  give  damages  equal 
to  the  value  of  the  thing  converted,  and  interest,  but 
we  know  of  no  law  that  gives  interest  as  matt«r  of 
riffht  in  such  cases,  nor  are  we  apprised  of  any  rule 
onaw,  that  limits  and  fixes  unalterably,  the  discret.MMi 
of  the  jury,  in  their  assessment  of  damages  in  such 
an  action.  The  amount  to  be  assessed  for  damages, 
above  the  value  of  the  thing  converted,  must,  there- 
fore, of  necessity,  lie  within  the  discretion  of  the  jo* 
ry,  so  as  not  to  be  made  bv  them  to  exceed  the  le- 
gal rate  of  interest,  and  of  course  the  court  should, 
not,  as  matter  of  law,  have  fixed  the  amount  of  dam- 
ages by  its  instructions.  For  this  error  in  the  in- 
structions, it  cannot,  therefore,  have  been  incorrect 
for  the  court  to  set  aside  the  first  verdict,  and  award 
a  new  trial. 

With  respect  to  the  last  verdict,  we  also  think  it 
^  Verdict  dit-  should  have  been  set  aside.  On  that  trial,  the  de- 
th  ^rik*  ^r  ^^^^^^^^  ^^  tailed  to  produce  the  judgment,  or  a 
the  jadraent  ^VY  ^P^"  which  the  execution  issued  in  her  fiivor, 
to  eotiUe  thtf^and  therefore,  as  we  have  seen,  she  could  not  raise 
^r^^tiff?'*^  the  question  as  to  the  mortgage  being  fraudulent, 
M^ithe  andif  not  fraudulent,  there  is  no  nreteit  for  sup- 
porting the  verdict  which  was  found  by  the  jury,  m 
tier  favor. 

The  judgm^t  must,  consequentlv,  be  reversed, 
with  cost;  the  cause  remanded  to  tne  court  below; 
the  last  verdict  there  set  aside,  and  further  proceed- 
ings had,  not  inconsistent  with  this  opinion. 

Chinn^  Hoggin  and  Loughboraughy  for  plaintiff; 
WickUffty  for  defendant. 


mMail  the 
mort^^a^. 


chahcery.  Wilkinson  vs.  Perrin. 

Gate  34.  Error  to  the  Madison  Circuit  Court ;  Geo.  Shahk ok,  J  ud^. 

Parties.  Practice  in  lAu  Cowt.    Executor,  DiHrilnim' 

April  99 .         Judge  Mills,  delivered  the  Opinion  of  the  Court 

-Ltdia  WiLKtNson,  one  of  the  daughters 
BiU  bjT  L.  and  devisees  of  Josephus  Perrin,  deceased  filed  her 
WiUmuoa.     bill  for  a  settlement  and  distribution  of  the  esUte  df 
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ber  father,  making  Josephas  Perrin  the  son  and  ad-  W^iuuivson 
ministnitor,  as  wm  as  the  other  dwtributeea,  parties  ^^^^^ 
to  the  suit.  J?:,.  * 


Decreo. 


Among  them,  two  are  dead,  4ifi%ii:  Mrs.  Kenne-  Ptrtiefs  a^d 
dv,  latePernn;  and  her  sarvivinff  husband,  and  her  dw^ributccs. 
children,  are  made  defendants.     William  C.  Perrin, 
a  son,  is  also  dead,  leaving  children  who  are  made 
defendants. 

Samael  Harris,  the  husband  of  a  daughter  of  Mrs. 
Kennedy,  who  (with  his  wife,)  is  made  defendant, 
aets  up  a  claim  for  the  entire  share  of  one  of  the 
other  heirs,  Mrs.  Moore  and  her  husband,  who  are 
still  living;  and  he  makes  his  answer  a  cross  billa- 
gainst  the  administrator,  and  the  rest  of  the  distribu- 
tees parties,  except  that  he  does  not  make  Kennedy 
defendant,  and  inserts  Mrs.  Wilkinson  in  lieu  of  him- 
self; otherwise,  his  cross  bill  agrees  with  the  bill  of 
Mrs.  Wilkinson,  and  asserts  the  same  interest.  The 
administrator,  with  the  will  annexed,  answered 
both  of  these  bills.  Against  some  of  these  de- 
fendants, publication  was  made  as  non-residents. 

The  court  decreed  a  division  of  the  slaves  of  the 
decedant,  and  both  Mrs.  Wilkinson  and  Harris  have 
prosecuted,  each,  their  writ  of  error,  and  complain 
that  many  errors  to  their  prejudice,  were  commit- 
ted by  the  court  below,  on  the  merits  of  the  contro- 
versy. 

In  this  their  complaint  is  well  founded.    For  not  In  a  bill  for 
to  mention  any  more,  their  bill  claims  a  settlement  of  ^i^^^°|,\^^"' 
the  personal  estate,  and  the  inventory  is  filed,  and  it  ji^MtSed.^ 
is  not  shewn  how  that  part  of  the  estate  ha3  been 
expended;  and  yet,  the  court  has  not  liquidated  that 
matter,  or  given  them  any  decree.    For  this,  and 
other  reasons,  the  decree  pnust  be  reversed. 

But  we  forbear  to  go  further  into  an  investi^tion  '^^^^ 
of  the  merits;  because  it  is  the  uniform  jpractice  of  proper  par- 
the  court,  when  a  decree  is  reversed,  at  the  instance  ties  are  oot 
of  one  piuly,  to  suppose  the  cause  is  open  as  to  the  ^'^If  i^f 
errors  of  both  parties,  and  all  wUl  be  noticed  and  ZuHwm 
rectified,  on  reversing  the  decree.    We  at  onee  dia-  never  decide 
cero,  that  there  is  a  defect  of  parties  to  both  bUk,  ^^^  ^<^n^*« 
which  forbids  the  complainants  in  both,  firom  ade-  ^^^^^^^"^ 
cree  on  the  merits. 
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h  has  been  urg;ed,  that  this  ctefectofparties^do^t 
to  prechide  these  complaiDaiits  from  any  redress  on 
their  respective  writs  of  error.  It  is  true^  when  on 
Ihe  aierits  of  acontroversy^'a  bar  or  obstacle  to  the 
recovery  of  the  plaintiff  in  error  is  perceived,  this 
court  will  not  reverse,  for  it  Mroukl  be  idle  to  open  a 
contest  which  must  be  fruitless,  and  end  again  in  a- 
bortion.  No  error  can  be  committed  against  a  plain- 
tiff in  error,  who  has  no  right  or  interest  at  stake. 
|Bat  it  would  be  rigid,  to  deny  relief  against  error  to 
a  plaintiff  who  has  a  meritorious  claim,  in  which  he 
has  been  defeated  by  tihe  judgthehl  or  decr^  of  kfes 
inferior  court,  barely  because  he  had  omitted  Ml 
make  a  necessary  party.  In  such  case,  we  ireverse 
for  error  on  the  merits,  and  then  leave  them  to 
touch  the  defect  of  parties,  atid  send  the  canse  back, 
that  these  parties  may  be  made,  passing  the  merhs 
generally  with  much  silenee;  because  it  would  be 
useless  to  investigate  them  minutely,  when  either 
party  is  iat  liberty,  by  new  pleadings,  or  evidence, 
to  change  them  materially,  before  th^  cause  comes 
to  another  hearing. 

We  will,  therefore,  proceed  to  point  out  the  de- 
fects in  parties. 

We  will  first  however,  remark,  that  it  was  unne- 
cessary to  make  the  children  of  Mrs.  Kennedy,  par- 
ties. Their  father  is  still  living,  and  it  appears  by 
the  will  of  the  testator,  that  her  right  accrued  du- 
ring her  coverture,  and  in  such  case^  according  to  the 
aniforu\  decisions  Of  this  court,  her  husband  having 
survived  her,  is  entitled  td  her  interest  as  survivor, 
and  as  husband,  even  without  adminfstratldn  on  the ' 
estate  of  his  wife.  Harris,  therefore,  alohie,  neifid 
be  retained  in  the  bill  of  Mrs.  Wilkinson,  hot  ap  ft^v- 
in|;  an  interest  in  ri^ht  ofi  his  wife,  as  heiress  or  dis- 
tributee of  her  mother,  but  in  his  individual  right, 
as  purchaser  from  Another  daughter  of  the  testator 
and  her  husband. 

We  would  further  remark,  that  in  the  certificate 
proving  the  publication  against  the  absent  dlifead- 
ants,  it  ides  not  appear,  that  the  persoii  certifying^ 
was  the  puMissher  or  printel*  of  the  £ia])er.  Fbr  any 
thing  that  a^^P^ars,  this  certi^cate  inlght  hav«  beien 
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given  by  m  appreatiee  in  the  office,  or  by  tome  one  WiLKmeoff 
wholly  unconnected  with  the  publication  of  the  pa*  p    ^'- 
per.     It  is  to  the  editor  alone,  tte|^  law  has  at-  "^*"^' 
inched  the  same  confidence  that'^wHlven  to  the  re-  the  oJer  for 
turn  of  an  officer.     But  then,  proHedings  a/ypunst  tbeappear- 
nbsent  defendants,  haye  been  held,  by  the  umibrm  anceofan 
decisions  of  this  court,  to  a  strict  c:oinpliance  with  ^ndant.^ 
the  letter  of  the  act,  and  nothing  can  l)e  supplied  by 
intendment.      This  proof  was,  therefore,  insuffi- 
cient. 

,  The  parties  necessary  to  a  correct  settlement  of  Execute,  l^ 
jdiis  controversy,  which  are  not  made,  will  now  be  not  thechil- 
noticed.    William  C.  Perrin,  one  of  the  spns  men-  ^^^f^  ^^^ 
tioned  in  the  will,  has,  since  the  death  of  the  tesU-  ^uu^toV 
tor,  departed  this  life.     His  heirs  or  distributees  ceive,  must 
have  fc^en  made  parties,  but  his  personal  represen-  ^^  °^^^^  ^ 
tative  is  omitted.     It  seems  to  have  escaped  the  Toitfor  dtotri- 
counsd  who  conducted  the  cause  below,  that  the  bstioo. 
executor  or  administrator  of  W.  C.  Perrin,  could  a- 
Jooe  take  the  estate,  and  that  if  it  was  sealed  with 
his  heirs,  it  must  escape  the  grasp  of  his  creditoriu 
According  to  the  well  settled  law  of  this  court, 
the  personal  representative  ought,  therefore,  to  be 
added. 

The  Widow  of  the  testator  survived  him  for  ma-  Cxectitoror 
ny  years — perhaps  near  thirty.    The  will,  after  giv-  adm^or  of  the 
tag  specific  iecacies,  gave  her  all  the  rest  of  the  es-  ^l^^f^"^ 
t«te  during  life.     She  renounced  the  provisions  of  rlleiJn^het 
the  will;  of  coarse,  she  became  entitled  to  one  third  distributive 
of  the  lands  and  slaves,  during  her  life,  and  one  J^^^^'J""*' 
third  of  the  personal  estate  forever.    No  dower  or  par^.    * 
distributive  portion  of  the  personalty  was  ever  as- 
signed to  her.    Of  course,  her  personal  rej)resenta- 
tive  beciime  a  necessary  party;  for  only  with  such 
i*epresentatives  can  her  share  of  the  personal  estate 
be  settled. 

It  seems  to  the  oourt,  that  there  is  error  in  the  de-  Mandate  for 
cree  of  the  court  below,  on  the  merits;  but  as  the  »«^  ?a'tt«^ 
proper  parties  were  not  before  the  court,  this  court 
win  not  direct  what  kind  of  decree  is  to  be  thoreen- 
lered;  but  after  a  reversal,  the  cause  will  be  remand- 
ed, that  the  compbtnants  may  amend  their  respec- 
tive bills>  in  arenaoBable  time  to  be  there  allowed 
8C 
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WiLKiwsoN  for  that  purpo«c,  if  they  shall  elect  so  to  do.  Bet  if 
such  election  is  not  inade^  that  each  bill  shall  be  dis- 
missed with  costs,  and  without  prejudice  to  any  fu- 
ture suit,  for  4he  same  cause  of  complaint.  The 
defendants  in  error  to  pay  costs  in  this  court. 

Turner  and   Caperton^  for  plaintiffi;  Hoggin  and 
laughbarovghi  for  defendants. 


Debt.  Grant  vs.  Tarns  6^  Co. 

Case  3S  Error  to  the  General  Court;  John  P.  Oldham,  Judge.  • 

JurisdicHon.  Pltading,  Practice.  JlbcUement.  Dcmwrrer. 

A««-i  OA  Chief  Justice  Bibb,  delivered  the  Opinion  of  the  Court 

^P"'  By  the  act  of  I2th  January,  1825, 

juritdicUon  (session  acts,  p  156,)  the  general  court  is  prohibited 
ofthei^eoeral  from  takinff  co^izance  between  non-residents  and 
^'^"'fiwrV^  citizens  of  this  State,  of  smaller  sums  than  five  hun- 
lan.  ^  ^"^^  dollars,  unless  by  consent  of  parties,  to  be  ag- 
nified  in  writing. 

Tarns  &  Co.,  non-residents,  in  June,  1825,  sued 

Judgment  for  Grant,  a  citizen  of  thit;   State,   and  obtained  judg- 

200  and  odd    j^^^i^^  in  the  general  court,  for  two  hundred  and  eigh- 

doUan.  ^^^  dollars  fifty  eight  cents.     The  question  is,   can 

the  jurisdiction  of  the  court  to  render  judgment  for 

that  sum,  between  these  parties,  be  maintained  by 

ihe  record. 

The  declaration  impleads  the  defendant,  Grants 
Daclaration.  of  a  plea  of  debt,  that  ne  render  unto  them  the  sum 
of  two  hundred  and  eighteen  dollars  fifty  eight  cents, 
which  to  them  he  owes,  and  from  them  unjustly  de- 
tains; for,  that  the  said  defendant,  on  the  12tb  day 
of  January,  1824,  &c.  counting  on  a  note  for  two 
hundred  eighteen  dollars,  fifty  eight  cents,  payable 
six  months  after  date.  Having  set  forth  this  note 
as  made,  with  a  profert,  the  declaration  proceeds: 

"And  whereas,  afterwards,  to-wit,onthe day  of 

,  at  the  circuit  aforesaid^  the  said  defendant,  by 

his  certain  other  note  in  writing,  promised  the  plain- 
tiffs to  pay  them  on  demand,  the  sum  of  six  hun- 
dred dollars,  for  value  received;  which  note  is  now 
here  to  the  court  shewn :    And  whereas,  afterwards, 
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f  o-wit,  on  the day  of- ,  at  the  circuit  afore-  GaAWT 

said,  the  defendant  being  indebted  to  the  complain-  ^  s%C  • 
ants,  in  the  further  sum  of  six  hundred  dollars,  for  so  ' 
much  money  before  that  time  lent,  kid  ^iccommoda* 
led  to  him,  at  his  special  instance  and  request,  then 
and  there  prpmised  to  pay  the  same  on  demand. 
Yet,  the  said  defendant,  although  often  requested  so 
to  do,  hath  not  paid  the  said  sum  of  money,  so  due 
to  the  said  plaintifis,  nor  any  part  thereof,  but  the 
to  pay,"  &c.  to  the  plaintiffs  damage  $800. 


The  -writ^  (which  iss^ued  after  the  filing  of  the  de-  Capias. 
daratioii,  as  regulated  by  statute,  to  authorize  judg- 
ment at  the  return  term,)  is  in  debt,  for  two  hundred 
and  eighteen  dollars,  fifty  eight  cents,  damage  eight 
hwidred  dollars. 

The  defendant  pleaded  payment,  and  nil  debet.         Plea. 

On  the  trial,  after  the  jury  were  sworn,the  defendant  Motion  for 
noved  the  court  to   instruct  the  jury,  to  disregard  coant  tobo 
the  first  count,  as  "faulty,  and  insufficient  to  entitle  ^^^^i^'' 
the  plaintiffs  to  a  recovery, thereon  in  this  court;" 
this  was  refused,  and  the  defendant  excepted. 

The  plaintiffs  gave  in  evidence,  the  note  for  two  verdjct:  ex- 
hundred  and  eighteen  dollars  fifty  eight  cents,  but  ception. 
offered  no  other  evidence.  Thereupon,  the  defend- 
ant moved  the  court  to  instruct  the  jury,  to  find  as 
in  case  of  a  non-suit,  'as  to  the  second  and  third 
counts — this  instruction  was  given — to  this  the  plain- 
tiffs excepted. 

After  the  plaintiffs  were,  by  the  opinion  of  the  Point  reserv- 
court,  non-pros'd,  as  to  the  second  and  third  counts,  ®^* 
the  defendant  moved  the  court  to  instruct  the  |ury, 
to  find  as  in  case  of  a  non-suit,  upon  the  remaming 
count.     This  point  was  reserved,  and  the  verdict  ta- 
ken for  $218  58,  the  debt  in  the  declaration  men- 
tioned, with  interest,  and  one  cent  damage.     Judg-  ^ 
ment,  filially,  was  rendered  for  the  plaintiffs  on  the 
question  reserved. 

The  plaintiffs  below,  have,  by  their  counsel,  argu-  M^de  ofd^- 
ed  in  this  court,  as  if  their  declaration  demanded  a  daring  in 
,  sum  exceeding  five  hundred  dollars.     This  is  a  mis-  debt  with  le- 
take.    The  declaration  demands  a  debt  of  $218  58;  ^«"^  ^"^*'- 
that  is  the  whole  which  the  plaintiffs  ask,  thtft  the 
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defendant  render  unto  them.  Undoubtedly ,  there 
are  many  approved  precedents,  in  which  plaint^ 
have  demanded  a  lar^  debt  tu  be  rendered,  and 
have  stated  Mieir  claims,  by  one  count,  to  a  part 
thereof,  by  a  second  count  to  another  part  thereof, 
by  a  third  count  to  another  jMirt  thereoi,  and  so  oo; 
ail  the  counts  together,  makiuff  an  aggregate  to  cor- 
respond with,  and  fulfil  the  debt  complained  for, 
and  demanded,  in  the  out  set,  and  mentioned  in  the 
writ.  And  it  is  equally  true,  by  the  modern  prac- 
tice  and  decisions,  in  actions  of  debt,  the  plaiutiff 
may  recover  less  than  he  demands,  by  fai1uig;,in 
proof,  as  to  any  one  or  more  of  his  counts;  he  is  not, 
therefore,  under  the  necessity  of  submitting  to  afion 
pro8  for  the  whole;  he  may  enter  a  noUt  protequiy  as 
to  some,  or  strike  out  one  or  more  counts,  and  have 

i'udgment  on  the  residue.  So  are  the  cases  in  Wil 
iam's  note,  c.  to  1st  Sand.  207,  and  1  Chitty's  plead- 
ings, 394.  In  those  cases  the  sum  so  remamingi 
raised  no  question  of  jurisdiction,  the  court  there, 
would  have  been  competent  to  render  judgment, 
even  if  the  declaration  had,  in  the  first  instance,  de^ 
manded  only  the  sum  due  in  a  single  -count.  But 
this  declaration  is  unlike  any  of  the  approved  forms, 
where  a  debt  is  demanded,  and  various  counts  are 
used  to  state  the  component  parts  of  the  debt  de- 
manded. This  declaration  and  writ,  demands  but  a 
debt  of  $£18  58;  the  three  counts  have  not  increas- 
ed the  debt  actually  sued  for  in  the  writ  and  decla* 
ration;  although,  if  all  the  counts  were  good  and 
true,  the  pleintifls  mifht  have  demanded  a  debt  of 
$1,418  58,  instead  of  that  actually  demanded,  of 
$218  58.  Upon  the  face  of  the  writ  and  declara- 
tion, no  more  than  $2 18  58,  are  sued  for,  complain- 
ed for,  or  brought  into  litigation  for  judgment.  By 
the  non«suit  i^ion  the  second  and  third  counts,  the 
plaintiffs  demand  was  not  curtailed,  if  he  had  prov- 
ed all  the  counts,  be  could  have  taken  judgment  for 
no  more  than  $218  58. 

Upon  its  face,  the  declaration  is  for  a  sum  beneath 
the  jurisdiction  of  the  court,  and  the  complaint 
should  have  been  dismissed  as  coramnmjuiiu^  unless 
there  is  something  in"  the  i^cord  which  is  equiva- 
lent to  a  consent  in  writing,  that  the  court  jnoald 
take  cognizance  of  the  demand. 
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The  motion!  made  by  the  defendant  below,  and  Orart 
the  taking  the  Terdict,  subject  to  the  opinion  of  the  ,p    ^'-  ^ 
court,  on  the  question  reserved  necnitive  the  idea    ^'"       ^' 
that  the  defendant  had  consented,  or  did  assent,  that  objectiont  to 
the  court  should  retain  cognizance  of  the  case.    His  thejuriadic. 
fint  motion  for  instruction  to  disregard  the  first  Jjj?|^^ 
count,  as  &uky,  and  insufficient  to  authorize  a  reco-  motions  for 
very  in  that  court,  was  an  objection  for  the  defect  iostnictioiu 
of  jurisdiction;  no  other  cause  of  objection  existed  andtbereser- 
to'that,  and  the  very  terms  of  the  motion  shew,  that  ^iS'ielyio 
the  smallness  of  the  sum  was  the  point  of  objection,  od  the  Uck^ 
-All  the  other  motions,  and  the  taking  the  verdict,  oftbejuris- 
subject  to  the  reserved  point,  tended  to  bruig  down  ^^^^m- 
the  case  to  its  limit,  and  to  stir  the  question  of  juris- 
cUctioD,  or  no  jurisdiction. 

In  LightfooC  v.  Payton,  Hard.  S.  it  was  decided,  SeFeraJ  staall 
that  two  demands  of  thirty  pounds  each,  united  in  ^^^'n&nda 
one  action  of  debt  for  the  purpose  of  giving  juris-  united  to^ive 
diction  to  the  district  couit,  was  improper  and  una-  jurisdiction. 
▼ailing;  that  court  not  having  cognizance  of  causes 
of  action  of  less  value  than  fifty  pounds. 

In  Ormsby  v.  Lvnch,  (Litt.  Sel.  cases.  303,)  it  Jurisdiction 
was  decided,  that  after  answer  in  chan<«ry,  a  defect  of  tbe  general 
of  jurisdiction  of  the  general  court,  apparent  on  the  andlimitod"* 
record,  was  not  cured.     In  the  case  of  Dorr,  at  the  mustal^pear 
tuit  of  the  Lexington  Manufacturing  Co.  (2  Litt.  in  the  record, 
256,)  the  objection  was  held  well  taken  in  the  ap- 

Sllate  court.  In  Lindsey  v.  M'Cielland,  (1  Btbb, 
2j)  the  want  of  ^'urisdiction  was  taken  in  the  ap- 
pellate court.  This  court  decided,  that  the  general 
court  was  of  special  and  limited  jurisdiction.  All 
these  cases  concur  in  these  positions,  that  where  the         »  ^ 

want  of  juritidiction  appears  on  the  record,  no  plea  .'^V^ 

to  the  jurisdiction  is  required — it  may  be  assigned  \   *l'' 

for  error  in  the  appellate  court,  although  not  niuiie  a  «i. 

question  to  the  court  below;  thai  in  a  C'Ourt  of  s|)e- 
cial,  limited  jurisdiction,  the  record  must  state  a 
case  within  its  jurisdiction,  that  the  general  court  is 
of  such  special,  limited  jurisdiction. 

Upon  the  face  of  the  declaration,  it  demands  a  Dama^ei 
Jj^bt  which  b  beneath  the  jurisdiction  and  cogniz-  claimed  in  a 
ance  of  the  court.    The  damages  laid,  in  ^<wtw «/"  f„*^eM  a£?ve 
(feb(,  beyond  the  legal  fixed  standard  of  damages,  tbe  axed 
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cannot  confer  a  jurisdiction.  We  percieyc  notUng' 
in  the  record,  which  can  be  construed  into  a  con- 
sent on  the  part  of  the  defendant,  signified  in  writ- 
ing, according  to  the  meaning  of  the  statute  of  1825. 
The  plaintiffs  below  were  straining  to  give  juris<Uc- 
tionto  that  court,  by  color  in  pleading — the  defend- 
ant was  straining  to  prevent  it,  by  his  motions;  but 
we  should  strain  harder  than  either,  if  we  were  to 
torture  the  acts  of  the  defendant  below,  into  a  conr 
sent  to  give  the  court  cognizance  of  the  case. 

A  plea  in  abatement,  to  the  jurisdiction  of  the 
court,  is  required,  only  in  those  cases  where  there  is 
an  apparent  jurisdiction;  but  to  be  ousted  by  some 
fact,  not  appearing  to  the  court,  but  which  the  plea 
in  abatement  discloses.  When  the  want  of  jurisdic- 
tion appears  bv  the  plaintiff's  own  shewing,  it  is  dif- 
ficult to  perceive,  what  plea  in  abatement  can  be 
framed  by  the  defendant,  other  than  a  demurrer.  It 
is  idle  in  the  defendant,  to  plead  and  aver  the  facts 
which  the  plaintiff  has  confessed;  all  that  he  is  re- 
quired to  do,  is  to  abide  the  judgment  of  the  law  upr 
on  the  facts. 

It  seems  to  this  court,  that  upon  the  face  of  the  de^ 
Judgment.  claration,  the  case  was  of  smaller  value  than  five 
hundred  dollars;  that  there  is  no  written  assent  be- 
tween the  parties,  to  give  the  general  court  coguiz^ ' 
ance  of  the  case,  and  that  the  general  court  had  not 
jurisdiction  of  the  matter. 

It  is,  therefore,  considered  by  this  court,  that  the 

Mandate.       said  judgment  of  the  general  court  be  reversed;  that 

the  case  be  remanded,  with  direction  to  dismiss  the 

:    *  case,  as  not  within  the  jurisdiction  of  the  court.    No 

judgment  for  costs  in  that  court,  to  be  given. 

Plaintiff  in  this  court  to  recover  his  costs. 

CritteTu/en/for  plaintiff;  Cmbs^  for  defendant. 


Where  the 
lack  of  JQiic- 
dictioD  ap 
pean  on  pUTs 
pleadings,  no 
plea  is  necei- 
«ary  but  a  de- 
mnrrer ;  or  it 
will  avail  on 
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Price  vs.  Wood.  dititoje. 

£rror  to  the  Barren  Circuit;  Chribtophcr  Tompkins,  Jadge.  Caie  36. 

MvD  trial     Witness. 
Chief  Justice  Bibb,  delivered  the  Omiiion  of  the  Coart.  May  1. 

The  plaintiff,  Price,  claimed  the  slave 
in  question  under  a  deed  of  gill  by  Charles  W,  Lew-  rooved"n  the 
is  and  Charles  Hudson.     The  suit  is  in  detinue  a-  ^ound  that 
gainst  one  who  hired  the  slave  from  the  executor  of  ^^^  verdict 
Charles  Hudson.     Supposing  the  deed  to  bave  been  JJ^V^vwl^nce 
executed  by  Hudson  and  uewis,  the  right  of  the  overruled  be! 
plaintiff  was  undoubted  ;  and  no  circumstance  what-  low,  awarded 
ever  appears  in  favour  of  the  defendant,  to  render  ^*^* 
I  the  right  of  the  plaintiff  doubtful ;    and  this  court 

I  cannot  perceive  any  ground  for  the  verdict  for  the 

j  defendant,  unless  the  jury  went  on  the  ground  that 

I  the  execution  of  the  cieedf  by  Hudson  was  not  suffi- 

ciently proved.  The  deed  was  admitted  as  evi- 
dence; but  the  execution  thereof  as  to  Hudson  was 
not  positively  proved  by  the  subscribing  witness, 
Hadson  Lewis,  who  was  sworn,  although  we  think 
the  evidence  was  amply  sufficient  to  prove  the  deed 
upon  Hudson. 

But  the  defect  arose  from  the  refusal  of  the  court  Witnew  who 
to  compel  the  other  subscribing  witness  to  give  evi-  becomes  inte- 

^.        dence.     This  witness,  William  Lewis,  after  he  attest-  J^ft^^/J^*^^ 
'•    '   cd  the  deed,  proved  its  execution  in  the  clerk's  of-  his  attesta- 
fice,  and  the  deed  was  laid  over  for  further  proof.  *io"»  canuot 
Since  his  attestation,  he  became  interested  by  mar-  ^^^^^ 

i  rying  the  grand  daughter  of  Hudson,  one  of  said 

grantors,  by  which  marriage  he  had  acquired  an  in- 
terest in  the  estate  of  said  Hudson  deceased.     This 

I  interest  was  the  cause  of  this  witness's  objecting  to  .|. 

give  evidence.  He  became  interested  by  his  own 
act  since  he  attested  the  deed.  This  subsequent  in- 
terest was  no  cause  for  depriving  the  plaintiff  of  i\m 
benefit  of  his  testimony. 

There  was  enough  however,  without  the  testimo- 
ny of  this  witness,  to  entitle  the  plaintiff  to  a  verdict; 
and  the  court  ought  to  have  awarded  a  new  trial. 

It  seems  to  this  court  that  the  verdict  was  agains^ 
the  law  and  the  evidence;  and  should  have  been  set 
aside  on  the  motira  made. 
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Peics  Judgment  reverted  with  costs,  and  cause  renmid- 

,„  ^■-  ed  for  a  venire  facias  de  novo. 

Wood.  * 

——      Plaintiff  to  have  his  costs. 

Crittenden  for  plaintiff* 


coviMAirr.  Townsend  vs.  Burgher. 

Cue  37.  AppMil pKtm  the  Ertill  Cirovit ;  GxoaoB  Shannon,  Judge . 

Bank  noU  caniToeU.     SUUvUs.    Petition  and  summom. 

M  Jadge  MftLLB,  dehvAred  the  Opinion  of  the  Coart 

^^  '  The  plaintiff  belovr  sued  the  defend- 

Covenant  for  ant,  in  covenant^  on  a  writing,  dated  1 2th  March, 
the  hire  of  a    ]825,  stipulating  the  payment  at  different  times,  two 
slave,  in  bank  ^^^^^^  ^^^g^  botll  to  be  paid  in  "Camwiom«EaftA'#  $nor 
to  cTothe  and  flew."    The  same  mstrument  further  expresses,  that 
return  the       this  payment  was  for  the  hire  of  two  slaves ;  md 
«lave  &c.        ^^^g  ^(^  stipulations  that  the  defendant  shall  use  the 
slaves  with  moderation,  shall  clothe  and  feed  thtsia 
well,  and  ^urn  them  at  the  expiration  of  the  term 
of  hire.  ^ 

The  plaintiff  assigned  breach  only  in  the  £Jlure 
Declaratioii  to  pav  the  stipulated  hire>  and  feileci  to  aissiji^R  any 
for  the  non-  breach  on  any  of  the  remaining  stipulations  m  the 
tte  SSk"^  instrument.  The  plaintiff  endorsed  on  his  dectara- 
Botei.  tion  a  willingness  to  accept  paper  of  the  Bank  oi 

the  Commonwealth,  according  tp  the  act  of  assem- 
bly which  allows  a  recovery  of  that  currsm^y  in 
kind.  The  defemlant  at  the  time  offered  proof  of 
the  value  of  the  paper  when  it  became  due,  in  cor- 
^  rency  of  the  United  States. 

The  defendant  objected  to  this  proof.  So  that  the 
ContracU  for  gjiertion  arose  whether  this  contract  comes  within 
if^^^r"""*  wact  which  allows  a  recovery  of  bank  paper  in 
'  notes,  incln-  kind,  or  whether  it  must  be  scaled.  The  court  de- 
ding  within  cided  for  plaintiff^  and  defendant  has  prosecuted  this 
:^pni:&  writ  of  error. 
are  not  with-      yf  conccivc  that  the  contract  is  not  within  the 

m  the  act  au- 
thorising the    Aet« 

BaKt^        Notwithstanding  the  pkintiff  has  waived  all  oth- 
inkind.         ^  breaches  which  might  have  beea  assigned)  wd 
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hfts  gone  for  the  fliilure  to  pay  the  stipmlated  sum,  Townsk^d 
yel  we  cannot  conceive  that  he  has  brought  his  cov-  ^  ^- 
enant  within  the  act.  ll  is  clear  that  breaches  mi^ht  ^*^*^  ^ 
have  bc'en  assigned  for  a  faihire  in  the  remaining  •% 
stipulations,  and  all  be  tried  in  the  saine  action  with  ^ 
the  failure  to  pay  the  hire*  It  is  equally  clear,  that 
in  suck  action,  the  plaintiff  could  not  recover  the 
hire  in  bank  paper,  and  damages  in  gold  or  silver  for 
other  breaches,  and  present  the  anomaly  of  a  mongrel 
verdict  and  judgment — ^part  in  bank  papov  and  part 
in  specie;  and  that  he  could  not  liquidate  the  re- 
maining breaches  in  bank  paper.  In  that  case  the 
contract  would  be  without  the  act,  yet  in  this  case  the 
plaintiff  contends  that  it  comes  within  it,  at  his  elec- 
tion, without  consulting  his  adversary.  We  conceive 
it  was  not  contemplated  by  the  legislature  to  bring 
some  contracts  part  witJiin  the  fll,  and  leave  part 
without;  or  fhat  they  intended  that  the  courts  should 
^iine  twojadgments,'  instead  of  one,  on  the  same  ac- 
tion, or  shouM  render  one  judgment  and  direct  a  por- 
tion of  it  to  be  discharged  in  paper  and  a  portion  in 
gold  or  silver  coin;  or  that  a  contract  sh#uid,  in  one 
mfrip  of  proceeding,  be  within  the  act,  and  in  another 
inocre  be  without.  It  is  true  the  plaintiff  has  his 
election,  to  go  for  ttie  paper,  or  to  scale  it,  in  con- 
tracts within  the  act;  but  to  give  him  this  election, 
it  must  apply  to  the  entire  contract  or  to  no  part  of 
it.  The  act  expresses,  ^^any  contract  for  the  pav- 
ment  of  notes  of  the  13ank  of  Kentucky  or  of  the 
Cojvnonwealth,  or  for'the  payment  of  the  current 
paper  of  the  state."  These  expressions  must  be  con- 
strued exclusive  of  other  contracts  including  within 
them  other  stipulations,  the  breaches  of  which  could 
not  be  recovered  in  bank  paper.  'tT 

This  accords  with  the  construction  of  the  act  re-  like  con- 
gulatin^  and  authorizing  proceedings  by  summons  straction  of 
and  petition,  as  given  by  this  court.    A  note  for  the  {^^jn^^tho 
direct  payment  of  money,  has  been  held  not  to  in-  acUon  b/p^ 
elude  notes  for  the  direct  payment  of  money  and  for  tition  and 
other  thuigs  therein  stipulated.  obli°8uloiS** 

Judgment  is  reversed,  with  costs;  and  verdict  for  the  direct 
set  aside,  and  cause  remanded  for  new  proceedings)  payment  of 
aot  inconsistent  with  this  opinion*  '^''''^^^ 

Giyeifofi  for  appellents;  TVmer  for  appellee. 
2D 
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cbakcbbt.  Hughes  ^€,  vs.  Crmg. 

Case  36,  Error  to  the  MasoD  Circuit;  W.  P.  Rop£R|N Judge. 

'  JwisdU^ion.     GamUhee.    Mim^reridmts. 

May  2.  Chiof  Justice  Bibb,  deHvered  the  Opinion  of  the  Court. 

Craig,  as  assignee  of  Johnston,  held 
Bill  by  Uie  a  note  on  Allen  B.  Hughes,  on  which  he  claims  a 
aMigneeofa  b^lanoe  as  due  of  $228  54.  In  March  1822,  Craig 
no(eo«a7  exhibited  his  bill  against  said  Hughes  and  his  wife, 
noB-reiideDt,  in  the  Miuson  circuit  court,  stating  that  they  were 
alleging  oW»-  non-residents;  that  Betsey,  the  wife  of  said  Hughes, 
^erhW'  as  the  daughter  of  Richard  Tilton  deceased,  was  en- 
died  abroad,  titled  to  a  large  sum  out  of  her  father^s  estate;  that 
and  certain  John  Tilton  and  Enoch  Tilton  administered  upon 
SdSt^*to"^  the  estate  of  said  decedent  in  the  county  of  Mason, 
him  in  the  and  he  apprehends  that  the  administrators  will  pay 
circuit,  ad-  off  the  share  of  said  wife  to  her  husband  unless  re- 
had^bMn^'*'*  strained;  therefore  they  obtained  an  order  restrain- 
granted  by  ing  ^h^  administrators  from  paying  the  sum  Sue 
the  court  of  Craig.  By  an  amended  bill  of  the  29th  Nov.  1822, 
J^dente^f**"  '*  *^  *^*^^^  ^****  Tilton  died  in  the  state  of  Indiana, 
an  adjacent  ^^^  ^^^^  ^^  John  and  Enoch  administered  in  Ma- 
eounty,  and  son  county  in  this  state:  that  a  much  larger  anWint 
jr*^"f  ^'^  than  the  complainant^  demand  against  Hughes,  is 
money  a-^  *  *»®  *<>  ^^^  administrators  of  Tilton  from  John  Rob- 
gainstthead-  ertson  and  Jilson  Hambrick,  of  Mason  county,  and  m 
""J^*5*^o"»  they  are  made  defendants,  with  a  prayer  that  they  * 
on.  ®"  disclose  how  much  they  owe,  and  for  a  decree  againtit 

them  for  the  amount  of  Craig's  demand,  alleging  that 
the  administrators  live  in  Harrison  county,  an#witl 
divide  these  debts  when  collected,  with  Hughes  and 
the  other  distributees  of  said  Tilton  deceased. 

^  ^  ^  An  order  of  publication  was  made  against  Hugiies 
cut^  on  re»-  ^^^  wife,  and  a  subpoena  to  Harrison  county  was 
ident  defend-  ^ecuted  on  John  Tilton  and  Enoch,  the  administra* 
ants  in  their  tors,  before  the  amended  bill  was  filed;  afterwards  a 
Swflnd^ub-  subpoena  to  the  sheriff  of  Mason  was  executed  on 
lication  a-  Robertsou  an|l  Hambrick. 
gainst  non-  ** 

resident  Upon  hearing,  the  bill  is  taken  pro  etmfesso  against 

debtor.  ^n  ^^  dcjfendanta  for  watni  of  appearance  and  an- 

n         ^ii    swer;  md  a  decree  is  made  agaimit  Allen  B.  Hughes 
Kt  court!  '^"d  *•*«  ^^^  administrators  of  Tiltmi,  and  Robert- 

'  son  and  Hajabriok,  that  they  pay  Craig  Us  deamd,      ^ 
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atid  in  ciM  the  administrators  pav  it,  that  tbey  ghali  Hvobxs  &c. 
be  entitled  to  a  credil  for  so  mucn  out  of  the  share 


V9. 

Craig. 


tion. 


of  Hughes  and  wife  in  the  estate  of  the  decedent; ^ 

and  in  case  said  Robertson  or  Hambrick  shall  pay  it, 
the  one  so  paying  shall  be  entitled  to  a  credit  for  so 
much  due  by  him  to  the  administrators. 

The  decree  against  Robertson  and  Hambrick  can-  Cirotiic  oonrt 
not  be  sustained.  Craig  has  stated  no  case  to  justi-  ?^t^^"*?^ 
fv  the  court  in  diverting  the  rights  and  credits  of  ^^^^^' 
the  decedent  from  the  due  course  of  administration,  did  not  reside 
and  from  the  hands  of  the  administrators.  They  MMlweienot 
were  not  indebted  to  Hughes,  nor  bia  wife,  nor  had  piJ^I^'^^x 
any  eflfecU  belonging  to  them.  not  jariidie. 

The  process  to  Harrison  against  the  administra- 
tors was  not  authorized.  There  is  nothing  in  the 
bill  which  laid  a  sufficient  foundtgion  for  tM  juris- 
diction of  the  Mason  circuit  court:  Hughes  and  wife 
wipipe  absentees,  living  without  the  jurisdiction  of  the 
court:  Robertson  and  Hambrick  were  not  debtors  to 
Hughes,  and  therefore  were  not  proper  garnishees; 
they  had  no  effects  of  Allen  B.  Hughes  in  their 
haii|s:  and  the  other  defendants,  the  administrators> 
were  in  Harrison,  out  of  the  jurisdiction  of  the  cir- 
cuit court  of  Mason;  and  therefore  the  whole  pro- 
ceeding is  irregular  and  unwarranted. 

It  is  the  opinion  of  this  court  that  there  i»  no 
foundation  in  the  bill  for  the  jurisdiction  of  the  cir- 
cuit court  of  Mason.  It  is  therefore  ordered  and 
decreed,  that  the  decree  of  the  said  circuit  court  be 
reversed,  that  the  case  be  remanded  to  that  court, 
with  direction  to  dismiss  the  bill  and  amended  bill, 
as  being  for  matters  not  proper  for  the  cognizance  and 
jurisdiction  of  that  court. 

Plaintiffs  in  this. court  to  be  paid  their  costs. 

CrMenden  for  plaintiffs;  TripUtt  and  Brown  for  de- 
fendants. 
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Kays* 

objected  ui 
tlieciivoit 
Gowtlbrthe 
fiiiCtMie,« 
tbet  the  wmr- 
raiit  had  been 
Tetnhied  end 
Uieiwlneiit 
rendered 
against  the 
appeHmnt^de- 
fendant  be* 
low,  by  a  jtt»- 
ticeoatoftbe 
district  where 
defendant  re- 
ifided. 


MOKROE*S  REPORTS. 
Sturgus  adm'r.  vs.  Whites  admr, 

Smr  to  the  Madimi  Cinnnt  Coort;  Gbo.  Sbakkok,  Judge. 

JmtUesofthe  Peace.     QmOabks.    Jppedb. 
Jodge  OwwJST,  dcliTercd  the  Opinion  of  the  Coort.  ^ 

It  seems  to  this  court  that  it  was  in 
violation  of  that  provision  of  the  act  of  assembly 
concerning  appeab  from  the  judgments  of  justice* 
of  the  peace,  which  forbids  the  dismission  of  any  ap- 
peri  for  an  irreguhxrhy  in  the  proceedings  had  before 
the  justice,  and  which  requires  the  append  to  be  tried 
on  its  merits  in  the  circuit  court  as  thongli  no  trial 
had  been  previously  had  thereon,  to  allow  the  ap- 
pellant MI  the  circuit  court  (defendant  in  the  war- 
pant)  for  the  first  time  to  object  on  the  trial  of  tb# 
appeal  to  tlie  return  made  by  the  constable  of  tke 
warrant  to  a  justice  without  the  district  in  which  the 
defendant  in  the  warrant  resided,  and  that  it  was  er- 
roneous for  the  circuit  court  to  sustain  the  objec- 
tion taken  on  that  ground,  and  to  instruct  the  jury 
to  find  in  favour  of  the  appellant. 

The  judgment  is  therefore  reversed  with  cost,  the 
cause  remanded  to  the  court  befow,  and  further  pro- 
ceedings there  had,  not  inconsistent  with  this  opin- 
ion. 

Breck  for  plaintiffi;  Caperton  for  defendants. 


^ECTMElfT. 

Case  40. 


Verdict  and 
judgment  in 
ejectment  for 
plaintiff,  and 
appeal  by  de- 
fendant. 


Smith  vs.  Mahan  4'^- 

Appeal  from  the  Bourbon  Circuit;  George  Sbajvkok,  Judge 

Conveyances.      Coparceners.     Warranty.     Estoppel. 
Co-tenants.    Demises. 

JadgeOwsLET  delivered  the  Opinion  of  the  Court. 

This  writ  of  error  is  prosecuted  by 
Smith  to  reverse  a  judgment  rendered  against  him 
in  an  action  of  ejectment  in  which  he  was  defend- 
ant. 

The  trial  was  had  on  the  general  issue,  and  the 
verdict  upon  which  the  judgment  was  rendered,  was 
found  by  the  jury  in  conformity  to  the  instructions 
^f  the  court. 
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So  much  of  the  pr^^^eedings  as  are  necessary  to  SHirir 
an  understanding  of  Ae  question  presented  for  the  ^    ^^'  . 
determination  of  this  court  naaj'  be  discovered  from     ^"^^ 
a  brief  summary  of  facts. 

Many  years  ago  a  grant  issued  from  the  common-*  ststementof 
wealth  to  John  Mahan  for  a  tract  of  land,  part  ^f  ti>«  facts. 
which  is  now  the  subject  of  contest,  and  upon  his  . 
death,  the  title  to  the  land  descended  upon  his  chil- 
dren and  heirs,  Wm.  Mahan,  Thomas  Mahan,  Ra- 
ney  Mahan,  Agnes  M.  Mahan,  £lizabetli  Clarkson 
and  John  R.  Mahan.  The  land  was  afterwards  sold, 
and  deeds  of  conveyance  executed  by  Wm.  Mahan, 
Agnes  Mahan,  Raney  Mahan,  and  CJiarles  Clarkson 
the  husband  of  Elizabeth  Clarkson,  to  others,  under 
whom  Smith,  the  defendant  in  the  court  below,  and 
plaintiff  in  error,  holds.  In  each  of  these  deeds 
.  there  is  a  warranty  of  the  title  by  the  resjiective 
veadors  against  themselves  and  all  persons  claiming 
hy^  through,  or  under  them.  Subsequent  to  the  date 
of  these  deeds,  John  R.  Mahan,  one  of  the  children 
of  the  grantees  from  the  commonwealth,  departed 
Jtlib  life,  and  being  without  children,  the  title  which 
he  derived  by  inheritance  from  his  fatlier,  descend- 
ed upon  his  brothers  and  sisters  in  coparcenary,  of 
whom  Wm.  Mahan,  Raney  Mahan,  and  £lizal)cth 
Clarkson  are  part.  To  recover  the  land  to  which 
they  became  thus  entitled  by  descent  from  their  bro- 
ther, Wm.  Mahan,  Raney  Mahan,  and  Elizabeth 
ChrksoD,  brought  this  ejectment  against  Smith,  who 
is  in  possession  thereof.  The  declaration  contains 
several  demises;  but  no  question  was  made  in  the 
court  below  applicable  to  any  but  the  first,  and  that 
is  a  joint  one  in  the  names  of  Wm.  Mahan,  Raney 
Mahan,  and  Elizabeth  Clarkson. 

After  the  evidence  was  closed,  the  court  instruct'! 
ed  the  iury  that  the  lessors  in  the  first  demise  laid  in 
the  declaration,  had  shewn  title  to  one  fifth  of  the 
land  in  contest,  and  that  a  verdict  for  that  much 
should  be  found  against  the  defendant  in  that  court. 

The  question  is,  as  to  the  correctness  of  the  in- 
struction. 

It  is  perfectly  clear  that  the  instruction  cannot  be  Where  on» 
maintained  upon  the  title  which  was  derived  by  two  coparcener 
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Smith  of  the  lessors  from  their  deceased  brother.    Umhf 

Mahait  &c     ^''®  death  of  that  brother,   the  title  which   he  then 

1  possessed  no  doubt  descended  bjr  operation  of  law 

executes  a  to  the  three  lessors  in  coparcenary  with  their  other 
deed  of  cod-  brothers  and  sisters;  and  if  no  act  had  been  previous- 
th^"'if *1  ^^  '7  *^"®  ^y  ^^y  ^^  them  to  prevent  their  recovery, 
land^hTswar-  ^"®  interest  SO  derived  by  them  from  thcir  brotb^, 
ranty,  the'  might  have  been  recovered  in  the  present  action.  But 
against  only  jt  appears  that  two  of  them,  William  and  Baney  Ma- 
ing'^ndei"'"  ***"»  ^^*^^  before  the  death  of  their  brother,  executed 
him,  will  08-  to  persons  under  whom  Smith  daims,  deeds  of  con- 
top  him  from  veyance,  with  warranty  against  them  and  others 
M^^nrt  his  '  claiming  under  them,  for  the  same  tract  of  land  to 
alienee  or  which  their  brother  held  title  in  coparcenary  with 
▼endee,to  an  them,  and  to  recover  which  this  action  is  brought; 
iFhich'after-  ^^  *****  ^y  ^^^^  ^^  ^^^^^  warranty  they  most  necesaa- 
wards  de-  '  rily  be  estopped  to  assert  against  their  vendees  or 
scendsonbim  others  claiming  under  them,  any  title  thereafter  de- 

Mroene«r  "^^^  '^y  ^«»«*"*  ^^  Otherwise.  Such,  it  h  true, 
*  would  not  have  been  the  efiect  of  the  warranty,  if, 
—Otherwise,  OS  was  contended  in  argument,  the  deeds  were  con- 
had  the  con-  strued  to  import  a  conveyance  of  nothing  more  than 
vejance^becn  ^j^^  undivided  coparcenar)r  interest  to  which  at  the 
fran^tOTsiiTte-  time,  the  vendors  were  entitled;  but  accoi'dins  to  no 
rest.  rule  of  interpretration  can  the  deeds,  or  either  of 

them,  be  so  construed.  The  language  used  in  each 
deed  plainly  imports  a  conveyance  of  the  whole 
tract,  and  neither  deed  contains  any  expression  cal- 
culated to  limit  the  operation  of  the  warranty  to  a 
part  of  the  title  only.  Beins  therefore  concluded 
by  their  warranty,  neither  William  nor  Raney  Ma- 
han  can  have  shewed  any  title  to  any  part  of  the 
land  in  contest. 

But  with  respect  to  the  other  lessor,  there  is  no 
In  on  action  ^"^*\  estopixjl.  By  any  thing  contained  in  the  record, 
on  a  joint  de-  she  is  not  proved  to  nave  made  and  executed  in  the 
"»«®»^^*°  form  required  by  law  any  conveyance  by  which  she 
cd"in  aiu'he"  ^^"  ^  concluded  from  asserting  the  title'  derived  by 
lessors,  or  no-  descent  from  her  brother;  and  if  no  other  objection 
J^inscanbe  to  her  recovery  existed,  the  court  might  with  cor- 
rectness have  instructed  the  jury  to  find  against 
Smith  to  the  extent  of  her  interest  in  the  Iand«  But 
shp  has  united  in  a  joint  demise  with,  the  other  fea- 
sors, and  the  rule  is  well  settled  that  under  such  a  de- 
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miae  th^re  can  be  do  recovery j  thoogh  one  be  proved  BiaTH 
to  have  title,  if  the  oChers  hiave  none.  Mahaic  kc 

Without  therefore  noticing  any  other  point,   it  is 

perfectly  clear  that  the  court  erred  in  the  instruction 
to  the  jury,  and  for  that  cause  the  judgment  must  be 
reversed  with  costs,  the  cause  remanded  to  the  court 
below,  and  further  proceedings  there  had  not  incon- 
sistent with  this  opinion. 

Anrnt  for  appeUant;  Toltet  for  appellees. 


Miller  and  wife  vs.  McClelland.       dbtitoe. 

Error  to  ibe  Bourbon  oifcait ;  GaoiusB  SHARMOff,  Jodge.        Casc  41 . 

Sknes.     Pwrim  mpntunmOrem.    Devises.     Conatuc- 
Hon, 

Judge  Mills,  delivered  the  Opinion  of  the  Court.  Maj  3. 

Wm.  McClelland,  by  his  will,  devised  wm.McClei- 
all  his  slaves,  except  one,  to  his  wife  during  her  life  land's  will. 
and  the  lives  of  two  sons^  Alexander  and  Elijah, 
who  lived  with  her,  among  which  was  a  young  fe- 
male slave  named  Milly. 

To  his  son  Etisha,  after  the  death  of  his  wife  and 
two  sons,  whose  lives  were  ako  to  end  the  particu- 
lar estate,  be  devised  thus: 

<<At  the  death  of  Martha  his,  [Elisha's]  mother, 
and  Alexander  and  Elii'ah,  Elisha  is  to  have  all  the 
land  and  slaves  that  is  bequeathed  to  the  said  Martha 
McClelland,  except  one  slace  named  JtfiZIy.'' 

The  next  we  hear  of  Milly  in  the  will,  he  be; 
^pieatl^  her  jthns: 

^^I  give  and  beijueath  to  my  daughter  Patty  Orr 
McCl^land,  daughter  of  James  McClelland,  at  the 
death  of  her  grandmother  McClelland,  a  feather  bed 
and  bedding,  horse  and  bridle,  with  the  slave  namr 
ed  Milly  that  is  within  excepted;  and  if  she  should 
die  without  an  heir,  the  slave  Milly  is  to  go  to  Eli- 
sha,  and  the  other  property  likewise.^' 

The  testator  died  in  181;^,  and  his  wife  survived  Facts  stated. 
till  1826.    Before  ber  death  the  sons  Alexander  and 
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Mii^Lift^n.  Elijali  died,  as  well  as  the  slave  Milly.    ButiAer 
^^•-  the  death  of  the  testator  and  before  the  death  of  MBr 

M^MLAwp.  jy^  ^y^^  Ij^j  f^^^  children,  three  of  which  are  now 
the  subject  of  controversy.  On  the  death  of  the 
widow  of  the  testator,  Eiisha  succeeded  to  the  pos- 
session of  her  estate,  and  among  the  rest  to  these  four 
young  slaves,  the  children  of  Milly.  Patsey  Orlr 
McClelland,  who  had  in  the  meantime  intermarried 
with  Joseph  Miller,  with  her  husband  brought  this 
action  of  detinue,  cUiming  these  four  slaves^  the 
children  of  Milly,  as  following  the  devise  over  of 
the  mother.  EUshm  claims  them  as  being  the  re- 
mainder man  after  the  death  of  his  mother. 

DedMon  of  The  court  below  decided  in  favor  of  Eiisha;  and 
the  circuit      Miller  and  wife  have  prosecuted  this  writ  of  error. 

^    *•  From  this  statement  of  the  ciwe,   it  wBI  be  seen 

<tiivfitioa  that  the  question  is  involved,  to  whom  does  the  in- 
■*^^^-  crease  of  slaves  during  a  life  estate  pass — do  they 

belong  to  the  estate  of  the  tenant  {or  life,  or  go  to 

the  remainder  man.^ 

This  question  came  before  this  court  in  the  case 
ttiiWren  of  a  of  Murphy  VS.  Riggs,  I.  Marsh.  5S2,  and  it  was  then 
Male  ilnve,  |j^j j^  jj^^^  g^^j^  offspring  passed  with  the  devise  over 
timeof  an^c*.  to  the  remainder  roan.  It  is  true  that  express  adjn- 
tate  for  life,  dications  on  this  point,  both  in  Virginia  alid  tbifl 
go  ij^h  her  country,  are  rare;  but  it  seems  to  be  a  historical  fiwst^ 
oatSm'oMhe  that  from  an  early  period  of  Virginia,  that  state  a- 
pttrticnlar  et-  doptcd  the  maxim,  parttts  seauUur  ventrem,  with  re- 
late, to  the  garcl  to  such  offspring;  and  it  probably  arose  out  of 
•"nVand'not  ^he  decisions  of  her  colonial  courts,  of  which  we 
to  the  tenant  have  no  report,  find  it  became  so  firmly  established 
lor  life.  as  a  rule  of  property,  that  none  now  question  it  in 

her  courts.  Whatever  might  be  our  opinions,  was 
the  question  new,  we  would  not  lightly  shake  a  rule 
so  long  acquiesced  in,  and  especially  after  it  has  sev- 
eral years  since  been  sanctioned  by  this  court.  Al- 
though the  decision  is  solitary  in  this  country,^  yet  it 
has  remained  imsfaaken  for  years,  and  as  it  is  one 
which  directly  touches  and  settles  the  title  to  pro]i- 
erty  held  valuable,  and  often  changing  owners,  ^  it 
must  have  been  the  rule  since  adopted  in  determin- 
ing the  ownership  of  many  skves.  By  it  therefore 
the  question  must  be  considered  at  rest. 
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But  is  contended  here  that  the  will  shews  a  differ-  Milubh  Ac. 
cnt  intention;  thatElisha  McClelland  is  made  by  the  u^c^lakd 

-will  the  remainder  man;  that  the  will  shews  an  in- " 

tention  to  pass  the  estate  contrary  to  the  general  Devise  of  all 
rule,  because  by  the  will)  all  is  given  to  Elisha  at  his  tettator^s 
mother's  death,  "Milly  excepted,"  and  of  course  her  •!?▼«»  for  life 
onspring  was  not  excepted.  ^„  of  ^w  ^. 

If  this  rule  of  interpretation  is  adopted,  that  when  Eu^ha/and 
Milly  is  excepted  her  ofbpring  is  not,  it  would  seem  then  adeTiie 
to  follow  that  wh^  slie  was  given  to  the  mother,  *'^'^^|^' 
and  her  ofepring  not  mentioned,  her   after  bom  JJe  cSdrett 
children  did  not  pass,  which  would  defeat  the  title  bom  of  Mill j 
of  Elisha,  and  leave  the  ofispring  of  Milly  not  dis-  damg  the 
posed  of  by  the  will,  which  cannot  be  presumed.       SrttteT  '    ' 

The  right  way  to  ascertain  the  meaning  of  the  « 
testator,  when  he  excepts  Milly  in  one  clause,  and 
grants  her  in  another,  is  to  place  ourselves  back  in 
point  of  time,  and  in  his  situation  when  {le  spoke. 
Then,  Milly  alone  existed,  and  was  in  the  mind  of 
the  testator,  and  of  course  she  alone  was  granted  or 
excepted.  If  she  increased  in  the  mean  imie,  which  ^ 
might  be  expected,  such  offspring  was  left  to  pass  as 
she  passed,  or  to  be  excepted  when  she  was  except- 
ed, as  by  the  rule  partus  uquiturvefUrem  her  offspring 
would  be  included  with  her.  Then  the  testator  left 
noue  of  her  o£^ring  undisposed  of,  and  his  inten- 
tion would  be  effectuated*  It  was  therefore  neces- 
sary for  the  testator  to  shew  that  he  intended  to  dis- 
pose of  the  offspring  of  JUilly  different  from  herself, 
DV  some  expressions  more  unequivocal  than  those 
relied  on,  before  we  can  say  it  was  his  intention  to 
depart  from  the  general  rule  The  decision  of  the 
court  below  is  tterefore  erroneous. 

Judgment  reversed  with  costs,  and  verdict  set  a- 
slde,  a&d  cause  remanded  for  sew  proceedings  not 
inconsistent  with  this  opinion. 

T.  MarAM  and  Depev,  for  jdaintiffs ;  Crittenden 
and  Talboti  for  defendants. 
^E 
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ToMctMLM  Smith  vs.  Morrow. 

Entrt  Alio 

Detainer.         Appeal  from  the  FlemiDg  Circuit;  Wm.  P.  Rofer,  Jud^k. 

Ca«e4f.         Practice.    Mtke  to  produce.     Writings  and  proof  cf 
their  contents.      Rfidence.      Boundaries.     Survey, 
Possession.    JLeasts. 
April  10.  ittdge  OwaLsr  delivered  the  Opinion  of  the  Court. 

Morrow  sued  out  from  a  justice  of 
the  peace  a  warrant  against  Hardage  Smith,  for  a 
forcible  entry  and  detainer,  and  such  proceedingB  • 
were  thereon  had  i^  that  Smith  was  found  guilty  by 
the  inquest  of  the  jury.  The  finding  of  the  jary 
was  traversed  by  Smith,  and  the  cause  brought  to 
the  circuit  court.  Issue  was  taken  to  the  traverse 
^  by  Morrow,  and  on  trial  in  the  circuit  court,   ver- 

t-        diet  and  judgment  rendered  against  Smith. 

^'  "      ffi  The  case  was  then  brought  by  Smith  to  this  court, 
*           Cate  temer-  and  the  judgement  was  reversed  and  the  cause  re- 
ft           Ijb^  manded  for  further  proceedings.     The  report  of 
m  the  case  in  this  court  is  contained  in  5th  l4it.  Rep. 

r  210. 

» 

Upon  the  return  of  the  case  to  the  circuit  court. 
Trial  after      another  trial  was  there  had,  and  verdict  and  judg- 
ttie  return  of  ment  again  recovered  by  Morrow.      From  that 
§^       the  cauie.       judgment  Smith  has  appealed. 

The  questions  made  by  the  assignment  of  error 
grow  out  of  exceptions  taken  to  the^opinion  of  the 
*  cNHirt  at  the  last  trial. 

It  appears  that  at  the  first  trial  a  written  agree- 
Itfleemsthat  mcnt  between  Weathers  Smith,  (under  whom  Har- 
where  a  wri-  dage  Smith  claims  the  land  in  contest,)  and  Morrow 
du^*K**one  ^**'  "P^"  notice  given  to  him  bv  Smith  for  that 
party,  on  no-  pnrpose,  produced  as  evidence  by  Morrow,  and  after 
iioe  from  the   being  used  before  the  j  ury ,  was  sigain  handed  to  Mor- 

to  bwM  '  ''°^»  *"*  ^^^^  ^^""^  ^*y'  before  the  last  trial,  notice 
read  is  filed  was  again  given  by  Smith  to  Morrow,  for  the  latter 
with  the  a^in  to  produce  the  writing  at  the  trial,  but  on  the 
newuia"1)^  trial  when  called  on  to  produce  the  writing,  Mor- 
ingawarded^  ^^^  refused  to  do  SO,  at  the  same  time  neither  ad- 
the  paper  is  mitting  or  denying  the  writing  to  be  in  his  pofflO- 
afterwards  gion;  whereupon  the  counsel  of  Smith  moved  the 
talten^i  ^^^  *^**  *  *""*«  *^  compel  Morrow  to  produce  the 
the  cofiody    Writing,  but  the  court  refused  to  make  any  rule  vp^ 
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on  the  gubject,  and  informed  the  counsel  of  Stnith  Smitb 
that  he  was  at  liberty  to  prove  the  contents  of  the  ^    ^'- 
writing  by  parol  evidence,  which  wit  done  accord-     Q*»<^* 

in«ly-  ofthederk^ 

The  propriety  of  the  refusal  of  the  court  to  make  ma/^',ip^ 
the  rule  upon  Morrow  to  produce  the  writing,  is  itspnylu^ 
the  first  point  to  which  the  attention  of  this  court  tion. 
will  be  directed.     If,  after  the  writing  had  been  pro- 
duced on  the  first  trial,  it  had  been  filed  with  the 
clerk  among  the  papers  of  the  cause,  and  not  with- 
drawn by  Morrow  until  the  last  trial,  there  would^ 
certunly  be  much  stronger  reason  for  the  rule  which 
was  applied  for  by  the  counsel  of  Smith.    The  ob- 
taining the  possession  of  the  writing  under  such  cir- 
cumstances, and  refusing  to  produce  it  for  the  inspec-       ^         31 
tion  of  the  jury,  mJgHit,  with  at  least  great  plausi-       .  '       «      * 
bility,  be  contended  to  be  a  fraud  upon  the  law  and    '^  '*    ^in- 
justice of  the  court,  and  would  demand  of  the  court  •! 
an  exertion  of  all  legitimate  authority  to  elude  the" 
eflfects  of  such  a  fraudulent  attempt. 

But  instead  of  being  lodged  with  the  clerk,  the  But^herq, 
writing,  after  being  used  on  the  first  trid|i  was  re-  after  the  i% 
tained  by  Morrow;  and  instead  of  its  b^g  proved  Iffi*^^  ^^^S* 

that  he  had  the  writing  with  him,  there  is  no  evi-  ?I!f  '/If'lSl: 
t  i"  iimi  ••«  case,  ine  pto^    * 

dence  conducing  to  shew  that  Morrow  ever  had  ty  wbo  pro* 
such  a  paper,  except  what  relates  to  his  possession  ^uced  it 
at  the  previous  trial;  so  that  there  is  nothing  in  ihe  ^^^Zu^f^iH 
cause  going  to  fix  fraud  on  Morrow  in  refusing  to  being  Jp^ 
produce  the  writing,  nor  any  thing  to  distingui^  mittetfSibj| 
this  case  from  the  common  case  of  a  party  having  the^derk  V 
the  possession  of  a  paper  which   his  adversary  G|n-  cannot  be   « 
eeives  would  be  useful  ta  him  as  evidence.     In  such  compened  to 
a  case  it  is  no  doubt  proper  that  notice  should  be  'pprodwcejt- 

Siven  to  the  party  in  possession  of  the  paper  to  ]N*o- 
uce  it;  not  however,  as  seems  to  have  been  supv 
posed  by  the  counsel  of  Smith  in  the  court  below, 
to  enable  the  party  desiring  ti\e  paper ,4hrough  the 
instrumentality  of  the  court,  to  compel  the  other 
party  to  produce  it,  but  to  enable  him,  in  case  the  • 

paper  is  not  produced,  to  use  secondary  or  inferior 
evidence  as  to  4hc  contents  of  the  writing.  The 
best  evidence  in  the  power  of  the  party  must  always 
be  produced,  and  as  written  evidence  in  legal  con- 
templation is  superior  to  that  of  pacoL  testimony,  it 
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Smith  is  incumbent  on  the  party,  before  he  can  use  paral 

M   ^  «r  te«timony  to  prove  the  contents  of  a  writing,  to  uas 

***"  all  legal  means  to  obtain  the  writing,  and  if  it  be  in 
the  possession   of  his  adversary  to  notify  him  to 

No  party  to  produce  it.     But  it  is  incompatible  with'the.  inosl 

the  action  firmly  settled  principle  of  the  common  law,  to  com- 

^5cd  by™  P*^  a'party  at  law  to  give  evidence  against  himself, 

coart  of  law  which  would  undoubtedly   be  the  case  were   the 

to  produce  court  (o  compel  either  jparty,  at  the  instance  of  the 

b"g^venlD^  other,  to  produce  a  paper  which  he  might   think 

evidence  would  go  to  his  prejudice, 

against  him-  _                       .        i.        .              *    .      , 

•eir.  It  was  not  therefore  mcoiTCCt  m  the  court  to  re- 

fuse  the  rule  moved  by  the  counsel  of  Smith,  and 
!^e  aOer  ^  ^°  leave  him  to  prove  the  contents  of  the  writing 
3ne  notice,     by  secondary  evidence. 

•  the  content*, 

nay  he  prof-  It  was  proved  that  Morrow  settled  on  the  tract  of 
^^'-  land,   where  he  resided  at  the  time  of  issuing  the 

Declaration  warrant  by  the  justice,  in  1794,  and  for  the  purpose 
of  the  oGcu-  of  proving  under  whose  title  the  settlement  was 
pant  maiiiat  made,  a  witness  was  asked  by  the  counsel  of  Mor- 
biM^uie^  row,  as  to  what  were  Morrow's  declarations  as  to  the 
JEt^of  nn-  person  under  whom  he  settled,  at  the  time  of  his 
^jj^honi  ,* settling  upon  the  land;  but  the  question  was  object- 
t^S^e  DOS.  ®^  ^^  '^y  ^^^  counsel  of  Smith,  and  the  objection 
session,  arc  .  overruled,  and  the  question  answered.  The  next 
paxt  of  the  point  to  be  noticed  is,  was  the  court  correct  in  per- 
•'j^^^^"J*4^  mitfing  the  witness  to  answer  the  question  pro- 
R»^the        pounded? 

extent  of  Uie  *  '^^^  decision  of  the  court,  in  suffering  tlie  ques- 
Pl^ession.  tioii  to  be  answered  by  the  witness,  is  so  obviously 
correct,  that  we  have  thought  it.  scarcely  necessary 
to  bestow  any  remarks  upon  it.  The  intention 
with  which  the  settlement  was  made  by  Morrow, 
so  unites  and  connects  itself  with  the  act  of  settle- 
ment, and  has  such  an  important  influence  upon  the 
extent  of  thf^  possession  which  was  acquired  by 
that  settlement,  that  argument  must  surely  be  use- 
#  less  to  prove  the  propriety  in  a  contest  like  the  pre- 

sent, involving  the  extent  of  possession  of  a  witness, 
whilst  speaking  as  to  the  iact  of  settlement,  also 
stating  what  the  deckrations  of  Morrow  were  in  re- 
lation to  the  claim  under  which  he  settled  at  the 
time  of  his  making  the  settlement.     The  declara- 


¥' 
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tion«  ^hich  were  then  made  as  to  the  claim  under  Shith 
which   Morrow   settled,    are    of  UMjiiselves    facts  ^    '^- 
which  connect  themselves  to,  anoVlrm  a  part  of,     oR^o^> 
the  fact  of  settlement  and  possession  by  Morrow; 
and  as  part  of  the  res  guta,  were  doubtless  properly 
allowed  to  be  detailed  in  evidence  to  the  jury. 

The  land  in  contest  is  claimed  by  the  parties  «n-  Controversy 
der  adverse  interfering  patents  from  the  common-  °^gg-^n*"^ 
wealth ;  those  under  wnich  Smith  claims  are  two  in 
number,  one  in  the  name  of  Weathers  Smith  for 
four  hundred  eighty-seven  and  a  half  acres,  dated 
the  lOtb  of  May  1785,  and  the  other  in  the  name  of 
Charles  Morehead  for  two  hundred  and  three  acres, 
also  dated  the  10th  of  May  1*785;  and  Morrow 
claims  under  a  patent  to  Wm.  Trimble  for  seven 
hundred  and  fifty  acres,  dated  the  I8tb  of  Mav  1800. 
One  great  object  with  Morrow  on  the  trial  in  the 
circuit  court,  was  to  prove  that  by  his  entry,  sQtl le- 
nient and  improvement  of  the  land,  he  acquired  the 
possession  of  all  the  land  included  within  the  houn-  > 
dary  of  Trimble's  patent,  and  which  is  also  contain- 
ed m  the  patents  of  Smith  and  Morehead  under 
which  Smith  claims;  and  that  the  possession  so  ac- 
quired continued  in  him  until  the  entry  was  made  by 
smith,  which  is  complained  of  in  the  writ  of  forci- 
ble entry  and  detainer,  sued  out  from  the  justice  of 
the  peace  in  this  case.     To  that  object  the  evidence  -j^ 

of  both  parties  was  directed,  on  the  trial,  Morrow 
endeavoring  to  establisJi  the  possession  of  the  land  ^ 
in  contest  at  the  date  of  the  entry  to  be  in  him,  and  " 
Smith  endeavoring  to  repel  the  Ifact,  and  prove  that 
some  years  prior  to  the  time  of  the  forcible  entry 
alleged  in  the  warrant,  the  possession  of  the  land 
was  in  him,  under  the  elder  patents  of  Smith  and 
Morehead,  and  that  he  has  retained  the  possession 
ever  since. 

To  maintain  the  position  contended  for  by  him,  Morrow's  ev 
Morrow  proved  that  as  early  as  1794,  he  settled  up-  W^nceotpos- 
on  the  land  contained  in  Trimble's  patent,  claiming  ^ 
under  that  patent,  and  that  he  has  continued  to  re- 
side  thereon  and  extend   his  improvements  ever 
since;  and  although  his  settlement  was  not  original- 
ly made  within  tne  boandarpr  of  either  of  the  pat- 
ents under  which  Smith  claims,  he  proved  that  as 
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Smith  early  as  1798,  and  before  any  possession  was  taken 

Morrow  ""der  the  patents  of  Smith  or  Morehead,  he  extend- 
'  ed  his  improvements  within  the  boundaries  of  those 
patents;  at  the  same  time  claiminff  to  hold  under 
Trimble.  It  was  also  proved  that  before  he  settled 
upon  the  land,  Morrow  married  the  daughter  of 
the  patentee  Trimble,  and  that  the  settlement  was 
made  under  a  promise  of  the  patentee  to  give  him 
j  two  hundred  acres  of  the  land;  but  there  was  no 

I'  evidence  introduced  conducing  to  prove  that  any 

precise  boundary  for  the  two  iTundred  acres,  was  a- 
greed  on  between  Morrow  and  the  patentee  before 
the  settlement;  though  it  is  to  be  inferred  from  the 
fact  of  Morrow  having  as  early  as  1798,  extended 
his  improvements  within  the  patent  boundaries  of 
Smith  and  Morehead,  and  other  acts  of  ownership 
which  he  is  proved  to  have  extended  over  the  land, 
that  Morrow  understood  he  was  to  have,  and  expect- 
ed to  receive  from  the  patentee,  Trimble,  a  convey- 
S  ance  for  the  land  in  contest.     There  was  no  certified 

i'  copjr  from  the  books  of  the  surveyor,  of  the  survey 

*       2  originally  made  for  Tri  mble,  introduced  as  evidence; 

I       ^  but  the  patent  of  Trimble  was  used  in  evidence  and 

•  that  recites  the  survey  to  have  been  made  for  Trim- 

I  X  ble  as  early  as  July  1785;  and  it  was  satisfactorily 

proved  that  the  boundary  of  the  survey  so  recited 
jf  in  the  patent,  includes  the  land  in  contest.     It  was 

also  proved,  that  in  1802  the  patentee,  Trimble, 
conveyed  the  land  in  contest,  together  with  other 
land,  to  Morrow  and  R.  Trimble,  and  that  R.  Trim- 
ble has  since  conveyed  his  interest  to  Morrow. 
*  After  the  evidence  was  through,  the  following  in^ 

Instructions,    structions  to  the  jury  were  moved  by  the  counsel  of 
.  moyed  by        Smith,  but  refused  by  the  court,  to-wit:  '^f  Mor- 
k  rilled  b/ the'   ''^w,  when  he  Originally  entered  upon  the  claim  of 

touru  Trimble,  had  no  metes  and  bounds  or  quantity  of 

^  land  assigned  him,  upon  which  he  could  make  law- 

ful entry,  that  his  possession  acquired  is  circum- 
[  scribed  to  his  actual  close,  until  he  received  with  R. 

Trimble  a  deed  of  conveyance  from  Wm.  Trimbl^y 
the  patentee  in  1802." 

^  The  next  question  therefore  is,  ought  the  iiistruc- 
tions  moved  to  hav^  been  given.^ 

We  think  not.    There  would  have  been  «gteat 
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propriety  in  circumscribing  the  possession  of  Mor-  Smith 
row  to  his  actual  close,  providea,  tfiat  whilst  that  i^^J'^ 
possession  continued,  the  claim  of  Trimble,  under     ^  ^^^' 


which  it  was  held,  had  no  prescribed  and  ascertain-  Settlement  of 
ed  boundary;  for,  as  the  settlement  of  Morrow  was  the  son-in. 
made,  and  his  improvements  extended,  under  the  J^'^g^^'^JL  , 
claim  of  Trimble,  it  would  be  difficult,  and  indeed  teew^t^  ^' 
impracticable,  to  extend  the  possession  thereby  ac*  theioterfer- 
quired  beyond  Morrow's  actual  close,  if  there  was  ®?«e  betireen 
no  boundary  to  the  claim  of  Trimble  by  which  the  atftfan  elder 
possesBion  could  be  circumscribed  and  limited.    But  grant  unoc- 
it  is  apparent  from  the  patent  of  Trimble,  that  his  oHpied,  under 
claim  had  been  actually  surveyed  long  before  Mor-  I  ^^^^^ 
row  entered  and  settled  upon  the  land;  and  as  that  certain  num- 
entry  and  settlement  was  made  under  the  claim  of  bet  of  acres, 
Trimble,  though  under  a  promise  to  give  hi?  son-in-  ^"^  S^^^' 
law  two  hundred  acres,  the  boundary  of  which  was  uleposaelslm 
not  defined,  it  is  most  reasonable  to  presume  that  by  to  the  extent 
entering  and  settling  upon  the  land,  it  was  intended  ®^  ^^  former 
by  Morrow  to  take  the  possession  of  the  entire  tract,  P***°*- 
as  fully  as  could  have  been  done  by  Trimble,  if  the 
settlement  had  been  made  by  him.    It  is  not  design- 
ed to  say,  that  if  the  settlement  had  been  made  by 
Trimble,  he  would  thereby  have  gained  the  posses- 
sion of  his  entire  survey. 

The  settlement  was  not  upon  the  land  contained  Iftbeorigi- 
in  either  of  the  elder  patents,  which  had  then  issued,  '^^l  ^^^^* 
and  under  which  Smith  now  claims;  and  we  should  "o^tw'de  ule 
not  by  construction  extend  a  possession  lawfully  ta-  elder  patent, 
ken,  outside  of  the  elder  grants  of  others,  so  as  to  andafter- 
encroach  upon  and  conflict  with  their  legal  riffht  provemen^ 
under  those  grants.    But  whilst  it  is  conceded  that  extended 
the  original  settlement  might  not  be  construed  to  within  the 
give  a  possession  within  the  elder  patents  of  Smith  fhe^^siw"** 
and  iiorehead,  it  is  perfectly  clear,  that  so  soon  as  of  u^e  i^ter-*^ 
the  improvements  were  extended  within  the  boun-  ference  com- 
dary  ot  those  patents,  a  possession  was  acquired  fenced  with 
witnin  those  patents,  not  limited  by  the  actual  close  3^^^,,  ^f  the 
or  improvements,  but  extending  to  the  limits  of  the  improFo- 
boundary  of  Trimble's  survey,  under  which  the  set-  menty  withia 
tlement  and  improvements  were  made.  mnt. 

It  results,  therefore,  that  in  refusing  the  instruc- 
tions moved,  the  court  did  not  err. 

Tbe  next  quevtion  relates  to  a  decision  of  the  court  EvideaQe 
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Smith  in  rejecting,  as  incompetent  evidence,  eopies  ot  n- 

BfloalLofT  rious  extracts,  certified  by  the  clerks  of  the  coonly 

^  courts  of  the  counties  in  which  Morrow  resided,  to 

thsi  one  of  ^  ^rue  copies  from  the  books  of  the  commissioners 

the  parties  of  the  tax  in  various  successive  years.     It  was  conr 

r^t?*i*^d^  tended  on  the  trial  in  the  circuit  court,  and  attempt- 

iD  conle^for  ^^  ^^  ^  proved  by  Smith,  that  as  early  as  1808  the 

taxstion,  is  possession  of  the  land  in  contest  was  surrendered  up 

Dotconpe*  to  him  by  Morrow;  and  as  evidence  conducing  to 

hThad  MT-^*  support  that  position,  the  rejected  copies  of  extracts 

rendered  and  from  the  books  of  the  commissioners  of  the  tax  for 

Dotheldtbe  the  year  1803^  and  the  successive  years  down  to 

P^"**"*^-  1821,  were  offered  to  be  read  to  the  jury  by  him. 

We  are   nnable  to  discern  the  rule  of  evidence 
which  can  have  been  violated   by  the  exclusion  of 
tho^  copies  of  extracts  from  the  jury.     From  those 
m »  copies,  it  would  seem  that  Morrow  has  failed  to  en- 

ter for  taxation  the  land  in  contest;  and  if  in  truth 
such  has  been  his  co.nduct,  he  may  have  been  remiss 
»  in  the  discharge  of  his  duty  to  the  government,  but 

I  the  connexion  between  an  omission  to  list  the  land 

.  for  taxation  and  the  fact  assumed  by  Smith,  that  the 

^  ^  possession  of  the  land  was  surrendered  to  him  by 

;  Morrow,  is  not  perceived,  so  as  from  the  fact  of  omit- 

ting to  list  the  land,  to  infer  the  fact  of  a  surrender 
^  of  the  possession.     The  motived  for  omitting *to  list 

land  for  taxation  may  be  so  various,  that  from  the 
fact  of  emission,  no  unfiivorabie  iirference  against 
a  continuance  of  the  possession  can  with  propriety 
be  drawn.  Whether  there  be  or  be  not  a  possession 
in  fact  of  land,  depends  not  upon  a  faithful  per- 
formance of  his  duties  to  government  by  the  person 
claiming  to  be  possessed.  Government  may  tail  to- 
receive  her  taxes  for  land,  and  the  possession  thereof 
nevertheless  retained  by  the  delinquent;  and  in  con- 
troversies about  the  possession,  such  as  the  present^te 
allow  the  claims  of  government  or  the  detinquehcy 
of  either  party  to  the  government  to  be  drawn  m 
question,  would  in  its  consequences,  instead  of  casff* 
ing  any  light  upon  the  matter  in  issue,  tend  to  eflK 
barrass  and  perplex  the  deliberations  of  the  jiiry,'bj 
drawing  their  attenftioA  to  irrdbvant  and  ioptfti- 
nent  subjects. 

The  remaining  point  made,  by  the  ifisigiimeni  of 
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errors,  relates  to  the  refusid  of  the  court  to  award  a  Smith 
new  triah  on  tlie  motion  of  Smith.  „  ^^ 


That  decision  involved  no  question  of  law  that 


was  not  decided  by  this  court  when  this  cause  was  ?*]J,*"**'*^ 
formerly  here,  and  we  would  again  refer  to  that.  "**^' 
opinion  for  a  full  exposition  of  every  legal  question 
which  relates  to  the  merits  of  the  contest.  With  re- 
spect to  the  facts  involved  in  the  application  for  a 
new  trial,  we  would  barely  remark,  that  they  Were 
left  with  the  jury,  whose  province  it  is  to  weigh  the 
evidence  and  decide  the  facts*,  and  we  cannot  shy, 
that  in  coming  to  the  conclusion  it  did,  the  jury  bias 
transcended  its  province,  and  found  a  verdict  which 
should  have  been  set  aside  on  the  ground  of  its  be- 
ing  against  evidence. 

*the  judgment  must  be  affirmed,  wifh  cost. 

Talbot  and  Reid  {or  appellant;  CriUerukn  f^  ap- 
peliee. 


Gentry  if  c,  vs.  HutcKcraft.  sumImm* 

'  Ertor  to  ^e  Madisott  Circait;  Oho«  ShaiIitok,  Judge.  Case  43. 

IjosI  ptottss.     Exhibits.    Rtcord.     Practice.    'Error. 
DaKnages. 

5udgQ  Ow8L£T  delivered  the  opioion  of  the  couri.  April  30. 

Htttchcrafi  filed  in  the  clerk  ^s  office  of         . 
the  Madison  circuit  court,  a  petition  against  James-  p«»*">'*"«»* 
H.  Gentry  md  David  Gentry,  aecompanied  with 
their  aote  to  him  for  the  payment  of  four  hundred 
and  forty^'two  dollars  and  sijcty-^ight  oents* 

On  the  18th  of  t^ebruary  181^4,  the  clerk  issued  A  Siunmons 
summons,  in  favor  of  Hutchcralt,  upon  the  petition,  snd  sheriff's 
ugainst  both  the  Gentrys,  returnable  to  the  March  '®^^'^* 
t49rm  of  the  court  thereafter.    The  summons  was  re- 
turned by  the  sheriff,  ^'Executed  on  lames  H.  Gren-  • 
try  the  Mth  of  t'ebruary,  1824,  by  delivering  to 
tdm  a  copy  of  the  within  petition  and  swnmons,  and 
Otevid  Grratry  not  fooiid." 

^  At  the  March  term  1824,  an  order  was  msdo^  eoatimiaac^ 
«Hhat  the  cause  be  eontinned  and  that  an  alies  pto^  and  ord«v  for 
QM  iftroot  retttrnaWe  to  the  Wjct  term  itf  (he  court.  ^  •^'*' 
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Oshtev  kc.  At  the  June  term  no  entry  was  oiade  in  the  G«oie« 
J.  ^  _  there  being,  as  the  clerk  certifies^  no  court  at  thak 
c&APT.  time. 

~— "T~"      At  the  September  term,  the  cause  was  called,  and 
jnagmeit  bjr  the  Gentrys  failing  to  appear,  judgment  was  render- 
^  ^^  *         ed  against  them  for  the  amount  of  the  note  men- 
tioned in  the  petition,  together  with  interest  and 
cost. 

To  reverse  that  judgment,  the  Oentrys  have  pros- 
ecuted this  writ  of  error  with  supersedeas. 

The  alias  summons  which  was  ordered  by  the 

^"^^'^ted^*     court  to  issue  at  the  March  term,  is  not  contained  iu 

*ne*defend^    ihe  original  transcript  of  the  record  filed  in  this 

ant,  and  that  case^  nor  does  it  appear  from  any  thing- contained  in 

u«igiied  for    that  transcript,  that  the  alias  summons  ever  issued 

^^'  or  that  any  process  was  served  upon  David  Gentry, 

one  of  the  defendants  in  the  circuit  court  before 

judpnent. 

It  is  assigned  for  error  by  the  Gentrys,  "that  the 
court  erred  in  rendering  judgment  against  them,- 
no  process  having  been  served  upon  David  Gen- 
try." 

Tested  by  the  original  transcript  of  the  record, 
the  judgment  undoubtedly  could  not  be  sustained. 
To  have  authorized  the  judgment,  both  of  the  Gen- 
try's should  have  been  served  with  process,  and  by 
the  original  transcript  there  appears  to  have  been 
no  process  served  upon  David  Gentry. 

But  it  being  suggested  on  the  part  of  Hutchcraft, 
Matter  w-  that  there  was  a  defect  or  diminution  in  the  original 
oeriSariin^  transcript  of  the  record,  a  certiorari  was  ordered  to 
the  clerk  of  the  circuit  court  to  supply  the  defects 
in  the  transcript.  The  certiorari  has  been  returned, 
accompanied  with  an  additional  transcript  certified 
by  the  clerk  to  be  a  correct  copy  of  proceedings 
had  at  the  March  term,  1827,  on  notice  and  motioQ 
by  Hutchcraft,  as  the  same  remains  in  his  office. 

By  this  additional  transcript  it  appears  that  m 
Entry  ot  the  pursuance  of  notice  given  to  the  Ctentrys  for  ibat 
records  of  the  purpose;  Hutchcraft  moved  the  circuit  jconri  of 
of^epf^f  Madison,  at  the  March  term,  1827,  and  obtained  an 
that  an  alios  9r4er  not  only  certifying,  but  containiag  the  «Yi^. 
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ilence  upon  which  the  order  was  made,  '^that  satis-  Oumrftct. 
factory  proof  was  made  to  the  court  that  in  the  case  g    ^^ . 
of  Hutchcraft  against  James  H.  Gentry  and  David  q^^^' 

€rentry,  petition  and  summons  formerly  in  this ...» 

court,  and  in  which  judgment  was  rendered  at  the  subpoena  had 
September  term  of  this  court,  1824,  and  which  case  ^®®^jj^^* 
ianow  pending  in  the  court  of  appeals,  an  alias  pe*  andreiurne^. 
tJtion  and  summons  was  regularly  issued  by  the* 
clerk  of  this  court,  on  the  4th  of  May,  1824,  direct*^ 
ed  to  the  sheriff  of  Madison  county,  and  that  a* 
cop)r  thereof  was  duly  served  upon  the  defendant 
David  Gkntry,  by  a  deputy  sheriff  of  said  county 
of  Madison,  on  the  92d  of  May,  1824;  and  that  said 
alias  with  the  proper  return  of  the  said  sheriff 
thereon,  and  of  which  the  fpUowiog  is  a  copy,  to- 
wit:"  [Here  foUowa  a  true  copy  of  the  original 
petition  in  this  case  and  alias  summons  thereon  re- 
turnable to  the  June  term,.! 824,  and  upon  the  sum- 
mons b  the  following  return  of  the  sheriff— -S^ecut- 
ed  the  22d  of  May,  1824,  by  delivering  a  copy  of 
the  within  petition  and  summons  to  the  within  de- 
fendant David  Gentry,] — ^^was  duly  filed  with  the 
{papers  in  said  suit,  in  said  clerk's  office,  when  said 
udgment  was  rendered,  and  that  the  same  has  since 
)een  lost  or  mislaid,  so  that  the  same  cannot  now  be 
found  in  said  office." 

The  evidence  contained  in  the  transcript,  and  up-  fividence  on 
on  which  the  oitder  appears  to  have  been  made,  is  m  ^^/c^  thecir-^ 
part  written,  and  part  oral.     The  written  evidence  ^"^de  theV 
consists  of  an  entry  in  a  memorandum  book  of  the  try. 
office  of  the  clerk,  in  the  following  words — "4th- 
Mav^  1824.     Hutchcraft  against  Gentrys  alias  pet. 
and  summons  issued."    An  endorsment  on  the  dock- 
et of  the  June  term   1824^  opposite    the  suit  of 
Thomas  Hutchcraft,  against  James  H.  and  David 
Gentry — petitions  and  summons,  ''alias  issued**'i— 
and  in  the  place  where  the  sheriff 's  returns  are  enter^ 
ed,"Ex'd22d  May  1824." 

The  oral  evidence  consists  of  the  testimony  of 
the  clerk,  his  d<j{mty,  the  deputy  sheriff,  and  the 
attorney  who  prosecuted.the  suit  for  Hutchcraft,  all 
of  whom  concur  in  proving  conclusively  that  the 
'  alias  summons  not  only  fisued,  but  was  actually  serv- 
ed upon  David  Gentry>  according  to  the  import  <^ 
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GcifTKr  &c.  the  written  memoranduna^  and  that  it  was  in  fact  re* 
turned  executed,  and  was  with  the  papers  of  ih« 
cause  at  the  time  judgment  was  rendered  by  the 
circuit  court,  but  the  same  is  now  lost  or  mislaid  so 
that  it  cannot  be  found. 


HUTCB- 
C^RAFT.' 


liMiof  tiie 
proce«,aod 
ihenff^s  ro- 
toni  maj  be 

oral  proof 
made  before 
the  circuit 
court  at  a 
rabsequeot 
term,  and 
there  record- 
ed, and  thus 
a  judgment 
upheld. 


exhibits  in 
chancei7 
cause,  which 
are  lost  or 
mislaid  aftw 
the  decree, 
may  be  snp* 
plied  ata 
subsequent 
term. 


If  it  be  possible  to  supply  the  loss  of  the 
moDs  and  dierifi's  return  thereon  by  proof  in  the 
court  of  oriffinal  jurisdiction  after  the  term  is  over, 
at  which  juagment  is  rendered,  and  if  it  be  possible 
by  sueh  proof,  and  the  order  of  the  court  made 
tflusreon  to  uphold  the  judgment  rendered  in  a  case 
in  which  the  process  is  lost,  the  present  would  theie*> 
fore  from  the  transcript  brouglH  up  by  the  oeriioniri 
seem  to  be  such  a  case. 

Is  it  then  competent  in  any  case  to  supply  the  Joss 
of  process;  and  may  the  judgment  notwitnstanding 
such  loss  be  upheld  by  proof  afterwards  made  in 
the  court  of  original  jurisdiction  and  the  order  of 
the  court  thereon? 

Those  questions  have,  we  apprehend,  in  effect 
been  answered  in  the  affirmative,  by  the  former  de- 
cisions and  practice  of  this  court. 

In  the  case  of  Craig  against  Horine,  1  Bibb,  8, 
a  question  arose  whether  it  was  practicable,  and  if 
practicable,  how  it  should  be  done,  to  supply  the 
absence  of  certain  exhibits  which  were  necessary  to 
make  out  the  complainant's  title,  and  which  had  been 
U9ed  OP  the  trial  in  the  court  below,  but  which  liad 
been  mislaid  or  lost  out  of  the  papers  sinoe  the  tri- 
al in  that  court,  and  hot  contained  in  the  transcript 
of  the  record  certified  by  the  clerk. 

The  court  after  matuelv  deliberating  on  the  con- 
secjuences  which  might  ibliow  from  any  rule,  which 
mi^t  be  adopted,  came  to  the  determination  that 
the  absence  of  the  exhibits  might  be  supplied,  but 
that  it  must  be  done  by  application  to  the  court  that 
tried  the  cause. 

After  the  decision  in  that  case  by  this  court,  ap- 
jdication  was  made  to  the  court  of  original  juris- 
diction in  which  the  cause  had  been  decided,  to  file 
the  absent  exhibits,  and  permission  was  accordingly 
given  to  the  applicant  to  file  them.    The  ejJbibiis 
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were  then  brought  up  to  this  court  by  eertiorarii  and  Gshtrt  &c. 
though  objected  to  at  not  composing  part  of  the  re-  „     ^"' 
cord  of  the  original  cause,  the  objection  was  over-  cr/f-^' 
ruled,  the  admission  of  them  by  the  court  of  origin-  ' 

«1  jurisdiction  approved,  and  they  were  considered 
and  acted  upon  by  this,  court  as  part  of  the  re- 
cord  in  the  case.  1  Bibb,  113...  The  same  rule  bas 
since  been  followed  and  repeatedly  acted  on  in  sub- 
sequent cases.  ,^  -.. 
^  •  If,  pendmi; 

It  18  true  no  case  has  hitherto  occurred  in  which  the  writ  of    • 
it  became  necesaary  to  decide  on  the  application  of  pereedheat  the 
the  rule  to  lost  procf^s;  but  if  it  be  correct  to  allow  defeDdant  m 
lost  exhibits  to  be  supplied,  no  reason  is  perceived-  error  make 
why  lost  process  may  not  also  be  supplied  in  the  ""Jf^f  of\he 
saoie  manner.    Exhibits  which  are  with  the  papers  existence  aad 
of  a  chancery  cause  at  the  hearing,  are  as  much  a  loss  of  the 
part  of  the  record  as  any  process  can  be;  and  if  in  ^J^?^  ^^^ 
respect  to  exhibiU  which  are  lost  the  defect  of  re-  JurJ^heltck 
cord  may  be  supplied  and  corrected  by  after  appli*  of  which  was 
cation  to  the  court  by  whom  the  cause  was  decid*  ^^^  ^^b  «r- 
ed,  it  would  seem  to  follow  that  the  defect  in  the  J^p^J^'i/"^" 
record  occasioned  by  the  loss  of  process  may  also  affirmed  with 
be  supplied  and  corrected  in  the  same  way.  damages  and 

*^  ,  ''  ■  costs. 

It  follows,  therefore,  that  according  to  the  record 
as  it  now  appears  from  the  return  to  the  certiorari^ 
that  both  of  the  Grentrys,  who  were  defendants  in 
the  court  below,  were  regularly  served  with  process 
before  judgment  was  rendered  against  them,  and 
that  the  jmgment  must  consequently  be  affirmed; 
and  that  too  with  cost  and  damages,  as  was  done  in 
the  case  of  Speed's  executors  against  Hann,  1  Mon. 
16,  upon  affirming  the  judgment  which  had  been 
superseded  for  an  error  apparent  in  the  original 
transcript  of  the  record,  but  which  had  been  cor- 
rected after  the  cause  was  in  this  court  by  an  amend- 
ment made  in  the  court  of  original  jurisdiction. 

Turner  and  CaperUm  for  plaintiffs;  Breck  for  de- 
fendants. 
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Chahcbrt. 
Gate  44. 


April  30. 

StatemflBtof 
thcfiusU. 


Irvin  vs.  Divine. 

Appeal  from  the.  Moni^omerj  circmi;  S.  W.  Robbins,  Jad|^. 

HuAand  and  wife.  Sumcanhip.  ExeeiUars  and  ai- 
ffiiniMraton.  Deicent.  Hire  and  partUian  of  slaver. 
Practiee  in  chancery. 

Jadge  Mills  deHTered  the  opinion  of  the  coart. 

John  Iryin  died  intestate,  leaving  per* 
Mmal  estate  and  slaves.  Administration  of  his  estate 
was  granted^  and  the  personalty  disposed  of  in  pay- 
ment of  debts.  About  two  years  after  his  death,  the 
present  appellee  married  his  daughter,  and  joined 
with  the  other  heirs  and  ^idow  in  a  bill  to  settk  ap 
the  estate,  with  the  administrators.  The  account 
was  settled,  including  the  hire  of  slaves,  and  a  joint 
decree  rendered  in  fiivour  of  the  distributees.  The 
wife  of  the  appellee  after  this  departed  this  life,  and 
the  appellee  administered  on  her  estate;  and  both  as 
husband  and  administrator,  he  brought  this  bill  for 
partition  of  the  slaves,  and  account  of  their  hire, 
ajzainst  the  administrators  and  remaining  distributees. 
The  defendants  to  the  bill  contend  that  the  complain- 
ant is  not  entitled  to  any  portion,  but  that  by  the 
death  of  his  wife  before  possession,  he  has  forfeited 
all,  and  that  it  goes  to  the  remaining  children  and 
mother. 

The  court  decreed  partition  in  his  favoc,  and  an 
Decree  of  the  account  of  hire,  and  that  if  the  slaves  were  found 
circuit  court,  indivisible,  they  should  be  sold  and  the  proceeds  di- 
vided; and  the  defendants  below  have  appealed. 

We  do  not  perceive  any  ground  to  doubt  or  ques- 
tion the  right  of  the  cemplainant,  as  administrator  of 
his  wife,  to  recover  the  share  of  his  deceased  wife. 
The  interest  of  the  wife  was  vested  before  the  mar- 
riage. If  she  had  survived,  it  would  have  remained 
to  her,  and  could  not  have  gone  to  the  personal  repre- 
sentatives of  the  husband,  as  the  husband  ha^  never 
reduced  it  to  possession  during  the  coverture.  But«8 
he  has  survived,  he  can  reduce  it  to  possession  by  ad* 
ministering  on  the  estate  of  the  wife,  and  he  cannot 
be  compelled  to  distribute  to  others.  On  this  point 
the  law  is  too  well  and  too  long  settled,  to  be  now 


Interest  of 
the  wife  in 
the  davea 
and  personal- 
ty of  her  fa- 
ther, who  died 
before  her 
marri.ige,  not 
reduced  to 
posseasion 
daring  tho 
coverture, 
panes  on  her 
death  to  her 
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questioned.    It  has  been  often  recognized  by  this  I&yin 
court,  and  to  cite  the  authorities  is  deemed  unneoes*  ^     ^^^ 
sary.  _^_^^_ 


We  are  referred  to  the  cases  of  Lyter  vs.  Rowton^  adnnmistra- 
1  Marsh.  618,  and  Pinckard  vs.  Smith,  Lit.  Sel.  C.  Jeath  wr-^ 
331,  with  suggestions  that  the  latter  has  overturned  vives  to  her. 
the  former,  and  affects  the  right  of  the  husband. 
We  perceive  no  conflict  between  these  two  cases,  on  Where  «ich 
any  noint,  which  touches  the  right  of  the  complain-  JJ*®7to^e 
ant  here.     In  the  former  case,  it  is  correctly  held  wife^aring 
that  the  surviving  husband  can,  as  administrator,  the  covert- 
reduce  into  possession  Aives  or  chattels  which  be-  J^^j^**®  right 
longed  to  his  wife  before  marriage,  and  not  reduced  ^li^^on^  ^ 
to  possession  during  coverture,  and  that  he  could  sonriTes  to 
not  be  compelfed  to  distribute.     In  the  latter  it  is  thehuBband. 
said,  if  the  right  accrued  during  coverture,  and  was 
not  reduced  to  possession  during  its  continuance,  the 
Aiusband  could  take  it  as  survivor,  even  without  ad- 
ministration.   Thus  far  these  cases  are  consistent 
with  each  other,  and  corroborative  of  the  opinion 
now  expressed.  Share,  of  a 

It  is  said  arguendo,  in  the  case,  of  Lyter  vs.  Row-  ^^b^i^  J'g"/ 
ton,    that  the   share  of  an  infant  in  slaves  and  in  the  dates 
chattels,  on  hb  death  during  infancy,  with  collateral  and  chattels 
lieirs  only  in  existence,  passed  to  the  brothers  and  g,^  j^'ifg^?^^ 
sisters,  to  the  exclusion  of  the  mother.     This  was  a  i^te  how 
gratuitous  assumption,  a  mere  dictum,  not  necessary  they  pau. 
to  be  said  in  that  controversy,  as  the  case  went  on 
on  another  point,  and  its  correctness  in  law  is  ques- 
tioned in  the  case  of  Pinckard  vs.  Smith,  where  the 
point  was  directly  in  contest.     But  in  no  other  in- 
stance is  there  any  discrepancy  between  the  two  cases. 

But  the  court  below,  in  decreeing  an  account  of  tween  admin* 
hire,  extended  the  account  back  to  the  date  of  the  utrator  and 
marriage  of  the  complainant  with  his  deceased  wife.  ^^J^J®^*^ 
In  this  the  court  erred;  because  the  previous  decree  hire'onle  * 
settling  this  account  during  the  marriage,  is  conclu-  slaves,  is  con* 
sive  between  the  parties  on  this  point,  and  cannot  cJawveina 
now  be  avoided.    The  complainant  then  recovered  biij'S-"parU. 
all  the  hire  due,  and  the  account  now  taken  must  tionof  the 
commence  at  the  point  where  the  account  in  that  >!aves,tostop 
case  ended.         .  J*»®,i'»«'f®   ^ 

vase  %iUMM.sM.  for  the  hire  of 

la  another  point  the  decree  of  the  court  below  thlf^^.  "^ 
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camot  he  topported.    It  directs  the  eomniurioafini 
to  diride  the  stares,  if  practicable,  and  if  impnu^- 
^^^^___^^_^  cable,  to  sell  them,  ana  divide  the  proceeds.    Thb 
81s%eibd  *  KB  '*  dekgating  to  the  commissioners  the  power  of  de- 
e^f^rofn^rj   cidiog  upoa  the  practicability  of  a  partition  and  oC 
BMjr  be  cold    directing  a  sale,  which  ought  to  be  done  by  judicid 
&[i^^n^   authority,  after  the  commissioners  have  reported  the 
cello^,wlier«  facts  wfajch  obstruct  partition,  and  their  opiniOA 
partHioB        theneon*    Then  the  court  ought  to  direct  the   sale» 
^S^'tsi      ^'^  the  mode  of  executing  it,  if  a  sale  must  taks 
the  nle  most  phu:e.     That  a  court  of  chancery  may  direct  a  sale 
be  decreed      of  slaves  held  in  coparcenvy^  And  divif&e  the  pro- 
^  ^wT^'A   •***'•»  where  a  partition  in  kind  cannot  be  inade,  j( 
tibeeoB^?   there  is  no  room  to  doubt  under  the  statutes  of  this 
sonentoifi-  country;  but  the  determination  of  the  question,  ttid 
iride  or  tell,    direction  of  the  sale,  belong  to  the  court,  and  n0t  to 
^JJ^J  ■*•/    commissioners  acting  en  pms. 

In  other  respects  we  perceive  no  dbju^on  to  the 
decree  rendered. 


Decree  reversed  with  costs;  and  cause  remanded^ 
with  directions  for  such  proceedings  and  decree  as 
shall  conform  to  this  opinion  and  the  roles  of  eqdity. 

TripkU  for  appellants;  Mayt$  for  appellee. 


chahcsrt.    Lindley  vs.  Sharp  4*c.  and  Sharp  vs. 

Lindley. 

Caie  45  Error  to  the  MiibleDbilr^  circtiit ;  AlKeY  McL^AK,  Jtldgfe. 

Usury.    Mortgages.    Parol  eoidenct.     i^oles. 

^      _  Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court. 

John  Lindleit,  by  his  bill  against 

AlleratloDi     Sharp,  charges,  that  Sharp  loaned  him«  in  the  year 

of  LiDdlej'i    1821,  the  sum  of  five  hundred  and  thirty  doflars; 

'^"  and  as  security  for  repayment  thereof  in  a  month, 

he  executed  to  Sharp  a  deed  for  two  hundred  acres 
of  land  in  Christian  county;  that  very  shortly  after, 
at  the  instance  of  Sharp,  he  procured  for  Siharp  a 
deed  from  Huling  to  Sharp,  for  a  tract  of  lana  in 
Todd  county,  wnich  was  don^  and  a.ccepted  by 
Sharp  in  satiRfaction  of  the  sum  so.  borrowed;  but 
A«  the  land  in  Todd  waa  worth  about  two  thouMnd 
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dbHan,  Sharp  agreed  that  if  LincBey  w<mld  {wy  fke  Umi^t  - 
money  ao  borrowed,  with  twenty *five  or  thirty^hrce  ^  ^-  - 
per  cent,  advance  thereon,  in  three  or  tour  months,  w^ap,  c>. 
the  defendant  Sharp  wis  to  have  surrendered  the  """""""•"^ 
land  in  Todd;  that  accordingly,  on  the  14th  Not. 
1821,  he  executed  his  note  to  Sharp  for  the  nionej 
loaned,  with  the  advance  thereon,  amounting  to  six 
hundred  and  fifty  dollars;  and  that  it  was  agreed  that 
if  this  note  was  paid  in  three  or  four  months,  the  said 
Sharp  was  to  reconvey  to  Lindley  the  land  in  Todd, 
vrhich  he  hadcausedHuling  to  convey ;  if  not  so  paid, 
Sharp  to  keep  the  land  in  satisfaction  of  the  note; 
that  the  complainant  was  not  able  to  pay  the  note 
by  the  time  stipulated;  that  Sharp  by  virtue  of  a 
judgment  and  execution  upon  said  note,  has  caused 
the  property  of  the  complainant  to  be  sold;  that 
Daniel  Gray  became  the  purchaser,  and  gave  bond 
to  the  sheruE,  with  Wm.  Lindley  as  security;  that 
Sharp  has  received  from  Gray  three  hundreid  dol- 
lars of  the  money  upon  that  bond,  and  issued  execu* 
^on  for  the  residue,  and  retains  the  land  in  Todd, 
and  claims  to  hold  it  as  his  own.  To  this  bill  Gray 
and  Wm.  Lindley  and  Sharp  are  all  made  defendants, 
vfiih  injunction  restraining  Sharp  from  collecting 
the  money  yet  unp^d  on  the  sale  Dond.  The  pray- 
er of  the  bill  is.i  that  Sharp  be  compelled  to  repay 
the  money  with  interest  so  collected  from  Gray,  and 
that  the  biJance  uncollected  on  that  sale  bond  be  paid 
OTer  to  the  complainant,  or  that  Sharp  be  compell- 
ed to  surrender  and  reconvey  to  the  complainant  the 
tract  of  land  in  Todd  county;  or  for  such  general 
and  equitable  relief  as  his  case  may  require. 

The  history  of  the  transaction,  as  given  by  Sharp's  Sharp's  aa- 
«9swer,  is,  that  in  1S21,  Lindley 's  property  beiiw  «^^^' 
under  execution  upon  some  liability,  from  which 
Asariah  Davis  felt  a  deep  concern  to  relieve  Lind- 
ley, they,  Davis  and  Lindley,  applied  to  him  to  bor- 
row money  for  Lindley,  to  relieve  his  property  from 
execution.  Sharji  told  them  he  had  the  money,  but 
he  had  provided  it  with  intention  to  purchase  some 
negroes,  and  he  would  not  j^rt  with  it  but  for  sudi 
negroes  as  suited  his  convenience.  Davis  agreed,  if 
Sharp  would  advance  to  Lindley  five  hundred  and 
tKrty  odd  dollars,  he  (Davis)  would,  in  a  time  then 
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Li5PLcr        agreed  on,  furnish  the  defendant  Sharp  ^lih  two 
«     "•  negro  girk,  of  the  size  and  description  of  two  then 

Shakf,  &c.  ^^^^  |,y  ^  ^^1  Sharp.  To  secure  the  perfornir 
ance  of  this  undertaking  by  Davis,  and  to  procure 
the  money,  Lindley  executed  to  Sharp  a  deed  for 
two  hundred  acres  of  the  land  he  lived  on  in  Chris- 
tian county,  which  deed  was  without  any  condition 
expressed  in  it.  After  the  expiration  of  the  time 
lor  Davis'  performance,  and  after  several  indulgen- 
ces, and  a  total  failure  to  deliver  the  negroes,  the  de- 
fendant, Sharp,  supposed  he  had  an  indefeasible  title 
to  the  land  conveyed  by  Lindley,  and  is  advised  he 
could  have  held  it,  but  he  had  evinced  no  disposi^ 
tion  to  do  so.  That  he  was  importuned  to  give  up 
the  deed  for  the  two  hundred  acres  in  Christian,.and 
take  a  deed  for  a  tract  of  two  hundred  acres  on 
Spring  creek  in  Todd  county,  to  be  proctured  from 
Huling  Finally,  he  consented  and  agreed  to  an  ar- 
rangement as  follows :  Lindley  agreed  to  procure 
the  deed  to  Sharp  from  Huling  for  the  tract  in  Todd, 
and  execute  his  note  to  Sharp  for  six  hundred  and 
fifty  dollars;  Davis  agreed  that  such  negroes  as  were 
'  to  have  been  furnished,  wouki  then  be  worth  one 
thousand  dollars,  as  such  property  had  risen  in  price; 
qjid  that  sum  was  to  be  paid  to  Sharp  in  considera- 
tion of  the  failure  to  deliver  the  negroes;  the  note  of 
$650  executed  by  Lindley  to  Sharp  to  be  in  part  of 
the  said  $1000;  said  Davis  to  pay  the  balance,  or  on 
failure,  Sharp  to  hold  or  sell  the  land  in  Todd  for 
the  balance;  and  on  his  part  Sharp  agreed  to  release 
his  title  to  the  land  in  Christian.  This  agreement  was 
made  in  the  presence  of  Sharp,  Davis  and  Lindley, 
and  mutually  understood;  and  accordingly,  Lindley 
executed  his  note  for  $650,  and  procured  the  deed  to 
Sharp  from  Huling  for  the  land  in  Todd.  Sharp  ad- 
mits that  he  had  oftcnobserved  that  the  fulfilment  of 
this  contract  was  all  he  desired,andthat  Lindley  might 
sell  the  land  for  that  purpose.  He  states  that  he  had 
given  the  patent  to  Lindley  to  sell  the  land  to  raise  the 
money,  and  that  lie  would  convey  to  the  purchaser; 
that  Lindley  had  been  offered  $500  for  a  part  of  it. 
He  states  that  altho'  he  does  intend  to  give  to  whom- 
soever shall  be  entitled,  the  benefit  of  the  land  or  pro- 
ceeds, after  he  is  satisfied  in  his  contract,  yet  ^^he  is 
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advised  that  the  court  has  no  legal  or  eqnitabk  right  Lindlef 
todivesthimofhisvestedrighttosaid  land;  hestates  „  *'• 
he  holds  it  by  an  unconditional  deed,  duly  record-  "^^'^^ 
ed,  and  there  was  no  express  or  implied  understand- 
ing at  the  time  or  after,  that  the  defendant  should 
ever  release  the  same;  and  all  that  ever  was  under- 
stood between  this  defendant  and  complainant,  was 
the  mere  voluntary  declaration  of  this  defendant, 
that  althou|rh  he  could  hold  said  land,  he  has  told 
the  complainant  and  others,  he  did  not  mean  to  do 
so;  and  it  is  still  the  intention  of  this  defendant  to 
secure  himself  in  the  payment  of  the  money  afore- 
said only.  But  as  all  these  declarations  were  in  pa- 
rol only,  and  no  writing  whatever  between  them  in- 
relation  to  it^  this  defendant  relies  upon  the  statute 
of  frauds  to  protect  hiui  against  the  interposition  of 
the  court  to  distort  his  legai  right  to  said  land,  and 
prefers  to  hold  the  means,   to  save  himself  and  da 

i'astice  to  the  complainant,,  in  his  own  power." — ^ 
le  states,  that  at  complainant's  request,  after  several 
indulgences,  he  sued  at  law;  ^and  the  complainant, 
being  so  well  impressed  with  the  justice  of  this  de-^ 
lendant's  demand,  voluntarily  came  into  court  and  . 
entered  his  consent  on  record  that  an  execution 
should  immediately  issue  on  said  judgment."  He 
admits  the  sale,  under  execution,  and  the  purchase 
by  Gray,  and  receipt  of  part  of  the  money  fronv 
Gray.  The  answer  then  denies  that  he  agreed  to  re- 
cei  ve  the  deed  from  HuUns  in  satisfaction  of  the  mo- 
ney advanced,  and  of  the  deed  for  the  land  in  Chris- 
tian, but  repeats  it  was  received  upon  the  contract 
and  agreement  about  the  negroes,  as  before  set  forth. 

The  defendants,  Gray  and  Wm.  Lindley,  admit  Gray  and 
their  sale  bond,  and  say  they  are  willinff  and  ready  ^^'™-  Lind- 
to  pay  to  whomsoever  the  court  shall  awai;d  the  '«J'«^'>«*'«r. 
money. 

The  circuit  court  dissolved  the  injunction,   with  0ej,reeofthQ 
ten  per  cent,  damages;  and  permitted  the  defendant  circait  court. 
Sharp  to  proceed  to  collect  the  money  on  the  sale 
bond,  but  decreed  that  Sharp  should  convey  to  Lind- 
ley the  tract  of  land  in  Todd,  which  the  complainant 
had  caused  Huling  to  convey.  Lindlej's 

Lindley  complains,  that  the  decree  did  not  go  far-  gainJtVhe  * 
iher  in  relieving  him  from  the  usury.  decree. 
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Sharp  complains,  that  he  has  been  compelled  i^ 
yield  the  lanci. 

The  answer  gf  Sharp  denies  the  legal  deductions  of 
the  usurious  loan^nd  reservation  of  usurious  interest, 
for  the  forbearance  which  are  drawn  from  the  fiicts 
charged  in  the  bill,  but  gives  a  more  minute  detail  of 
all  the  &cts;  from  which  a  more  oppressive  advantage 
and  a  more  aggravated  and  exorbitant  usury  was  evi- 
dently extorted  from  the  necessities  of  the  com- 
plainant than  that  charged  in  the  bill*    The  first 

loan  to  relieve  the  complainant  from  the  pressure  of 

bis  obligation  an  execution  upon  his  estate,  was  covered  by  an  a- 
to  deliver  grecment  that  Davis,  for  the  money,  should  furnish 
certain  de-  ^^^  negroes  of  certain  sizes  and  descriptions;  and 
scription  in  a  to  secure  that  contract,   an  absolute  deed  was  taken 

certain  time,  from  the  complainant  for  the  land  in  Christian.  The 
worth  more  -  ...  «...^.  .1 


LlKDlBX 
TB. 

Shaap,  kc, 

Bharp''8  ob- 
jections. 


An  advance 
of  money  to 
an  applicant 
for  a  loan  for 


than  the  mo- 
ney, held  to 
be  a  nsu- 
f  iooB  loan. 


negroes  not  having  been  furnished,  Sharp  held  up 
his  title  to  the  land  as  absolute.  The  money  was 
advanced  by  Sharp  to  Lindley  in  1821 — the  month 
does  not  appear;  but  on  the  14th  November  in  the 
same  year,  this  advance  of  five  hundred  and  thirty 
odd  dollars,  as  the  answer  says,  (the  proof  saya 
$5SSy)  was  swelled  by  the  devices  of  the  contract  lo 
pay  negroes  instead  of  monev,  and  the  absolute  deed 
for  the  Christian  land,  and  hy  the  rise  in  the  price 
of  such  property,  into  an  agreement  to  pay  instead 
of  the  negroes,  the  sum  of  one  thousand  dollars* 
The  negi-o  girls  might  have  increased  fast,  but  thus 
money  was  made  to  breed  much  faster. 

To  secure  this  sum  however,  and  for  redemption 
of  his  land  so  first  conveyed  by  way  of  security, 
^  ^  Lindley  is  made  to  execute  his  note  for  six  hundred 
prove  a  trans-  ^^^^  ^Y  dollars,  and  to  convtv  the  land  in  Todd» 
action  in  the  of  great  value,  by  an  absolute  deed;  and  as  Davis 
form  of  an      has  not  paid  the  balance  of  the  sum  of  $1000,  Sharp 

in  Todd  for  this  balance  o(  $3dO. 


parol  evi- 
dence is  com' 


;ra"»ort*' claims  tfie  land 


gage  to  se- 
cure a  nsu- 
.rious  loan. 


U  is^  plain  from  the  statements  in  the  answer,  that 
the  monev  was  loajied  to  Lindley  by  Sharp,  the  ta- 
king of  the  agreement  for  negroes,  and  the  absolute 
deed  fox  the  Christian  land,  and  then  taking  {or  re* 
demotion  of  that  land  and  for  (he  negroes,  the  sun 
of  $1000,  part  in  a  note  for  650  dollars,  the  r^idue 
in  Davis'  promise;  and  to  cuard  against  his  iailure^ 
an  absolute  deed  for  the  Todd  U^ei,  are  artifice^ 
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and  devices  too  shallow  to  evade  the  statute.    The  Lin  u lev 
defendant  however  relies  u]K>n  Ifie  statute  of  frauds  ^     ^^*  . 
*'to  protect  him  from  the  interposition  of  the  court"    °^^^*    ^' 
— ^^^and  is  advised  that  the  c^ourt  has  no  legal  or 
equitable  right  to  divest  him  of  his  vested  right  to 
the  said  ked"— because  his  deed  is  recorded  and  un- 
conditional, and  the  transaction  rests  in  parol  proof. 
The  defendant  has  been  very  badly  advised.     The 
cases  of  Hammond  vs.  Alexander,  1  Bibb,  p.  S33, 
Fenwick  vs.  Radcliff's  heirs,  6  Monroe,  154,  and 
Grimes  vs.  Shrieve  at  this  term,  6  Monroe,  546,  and 
the  cases  therein  referred  to,  render  any  farther  dis- 
cussion of  this  case  unnecessary.     The  defendant 
cannot  escape  the  statute  against  usury. 

This  court  is  of  opinion  that  the  facts  admitted  in  Opinicmand 
the  answer  do  in  law  amount  to  flagrant  and  enor-  ^c^^^"*®- 
mouB  usury,  and  show  that  a  very  oppressive  ad- 
vantage has  been  taken  of  the  distresses  and  neces- 
sities of  the  complainant;  and  that  the  decree  of  the 
circuit  court  has  not  gone  far  enough  to  relieve  the 
complainant.  This  court  is  farther  of  opinion,  that 
the  order  and  decree  dissolving  the  injunction  with 
damages  before  final  hearing,  ought  to  be  relieved 
against  in  its  consequences;  that  an  account  ought  to 
be  taken,  by  a  commissioner  to  be  appointed,  of  the 
moneys  which  have  been  received  by  the  defendant 
Sharp  on  the  sale  bond  given  by  Gray  and  his  sure- 
ty, and  upon  the  order  and  decree  dissolving  the  in- 
jvnction  with  damages,  and  of  the  balanre  of  prin- 
cipal and  legal  interest  due  said  defendant  Sharp, 
from  the  time  of  the  first  advance,  after  deductinz 
the  monies  by  him  received;  that  due  regard  be  had 
to  the  kind  and  value  of  the  money  loaned,  of  that 
received,  and  of  that  doe  on  the  sale  bond,  the  bal- 
ance due  Sharp  up  to  the  time  of  the  decree  to  be 
made  in  this  cause,  ought  to.  be  decreed  to  said 
Sharp,  to  be  paid  out  of  the  sale  bond,  and  the  sur- 
plus decreed  to  the  complainant;  and  that  the  de- 
fendant Sharp  be  decreed  to  surrender  and  recon- 
-vey  the  said  tract  of  land  in  Todd,  which  was  con- 
Teyed  to  him  by  HuWng,  the  deed  to  be  with  clause 
i  of  special' warranty  against  himself  and  his  heirs, 

[  and  all  persons  claiming  or  to  claim  under  him;  and 

^t  laid  Sharp  be  decreed  to  pay  the  costs  at  law 
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and  in  chancery.  It  is  therefore  ordered  and  de< 
creed  that  the  said  decree  of  the  circuit  conrt  be  re- 
versed; and  that  the  case  be  remanded  to  that  court 
for  farther  proceedings,  according  to  the  principles 
and  directions  expressed  in  the  foregoing  opinion, 
and  for  such  orders  and  decrees  as  may  consist  witb 
the  said  opinion,  and  the  usages  of  courts  of  equity. 

Sharp  to  pay  the  costs  of  both  suits  in  this  court. 

Denny  and  Darby  for  Lindiey;   Mayes  for   Sharp 
&c. 


?LEA8  nf  Hovkins  vs.  Chambers  A-c. 

TBIS  COCRT.  Jt  ^ 

Case  46.  Error  to  the  Oldfaam  Circuit;  Henrt  Davidge,  Jadge. 

Maiement.     WriU  of  error,     ^on-residents.    Bonds  for 
costs.     Pleading  in  this  court. 

Maj  3.  Judge  OwsLEr  delivered  the  Opinion  of  the  Coaii. 

Upon  calling  this  cause  for  trial  at 

Case  stated,  the  present  term  the  defendants  appeared,  and  pre- 
sented their  plea  in  abatement,  in  which  they  allege 
that  the  plaintiff,  at  the  time  of  suing  out  the  writ 
of  error,  was,  and  still  is  a  non-resident,  and  that 
no  bond  for  the  payment  of  cost  has  been  executed 
by  him,  as  is  required  by  the  act  of  assembly  in  such 
cases  provided,  and  offered  to  fije  the  same.  To 
the  filing  of  the  plea,  the  plaintiff  ohjectedj  because 
if  admissable  at  any  time,  it  should  have  been  offer- 
ed at  the  first  court  to  which  the  cause  stood  on  the 
docket  for  trial,  and  because  several  terms  have 
elapsed  since  the  process  which  issued  against  the 
defendants,  was  served  upon  them.  Without  wait- 
ing for  a  decision  on  the  objection  made  to  the  fil- 
ing of  the  plea  it  was  agreed  by  the  parties  to  sub- 
mit the  plea  as  on  demurrer  to  the  court,  reserving 
however  to  the  plaintiff  the  full  benefit  of  his  ob- 
jection to  the  time  of  filing  it,  and  also  reserving  to 
the  plaintiff  the  rights  of  now  executing  bond  for 
cost  if  in  the  opinion  of  the  court  it  should  he 
deemed  competent  for  him  to  do  so  after  plea  by 
the  defendants. 

After  the  matter  was  pleaded  by  the  defendant,  we 
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should  not  hare  considered  •urselves  authorised  by  Hopkins 
the  offer  of  the  plaintiff  to  execute  bond  for  cost,  to        v«- 
overrule  the  defence  of  the  defendants  if  the  plea  had  ^h^"»«^»«- 


been  tendered  in.  due  tinoe.  When  a  plea 

The  act  of  assembly  which  in  explicit  terms  ap-  fop^he^o™*"^ 

plies  to  all  courts  in  this  commonwealth,  declares  gjon  of  the  ' 

expressly  that  no  suit  shall  be   commenced  in   any  non-resident 

court  by  a  nonresident  until  he  shall  file  in  the  E!*'"^^*? 

clerk's  office  of  such  court,  bond  with  sufficient  se-  with  suretj 

curity,  who  shall  be  a  resident  of  this  state,  condi-  for  the  costs, 

iioned  for  the  payment  of  all  costs  that  may  accrue  isfil«^d,  the 

in  consequence  thereof,  either  to  the  opposite  party ,  btJII^^after^^ 

or  any  of  the  officers  of  such  court.  wards  will 

The  act  has  not,  it  is  true,  pointed  out  the  mode 
in  which  the  failure  to  give  the  bond  by  one  who  at  The  act  re- 
the  commencement  of  the  suit  is  a  nonresident  shall  q">nn?such 
be  taken  advantage  of  by  the  adverse  party,  but  it  is  cofts,"  applies 
undoubtedly  matter  in  abatement  of  the  suit  only,  tu  this  coart. 
and  upon  general  principles  is  pleadable  as  such,  and       .  . 
when  pleaded  cannot   beavoidt^by  matter  expose  fileabond*for 

facto.  costs,  pleada- 

We  know  that  the  practice  of  the  country  has  tol-  ^^  *  ^^' 
crated  a  different  mode  of  taking  advantage  of  the 
failure  to  give  bond  and  security.     The  practice  has  ^^®'[f  ^^ 
been  to  allow  the  objection  to  be  made  by  motion  to  „akeg  b"* 
the   court,  and  we  would  not  be  understood  as  in-  motion  to  dis- 
tending to  disturb  the  practice  long  since  approved  ««»m  the  suit 
and  now  firmly  settled.     The  objection  when  taken  residenT*^" 
by  way  of  motion  to  the  court,  has  also,  by  the  plaintiff  for 

Eractice  of  the  country,  been  suffijred  to  be  obviated  the  omission 
y  the  plaintiff  afterwards  giving  bond  and  securi-  |**  ^'^gt^Sf 
ty ,  and  in  doing  so  the  court  may  not  be  considered  bond  may  b# 
as  abusing  that  reasonable  and  sound  discretion  which  given  after* 
must  at  all  tinoes  be  exercised  when  deciding  on  wards-^ 
such  motions. 

But  without    intending  io  disturb  the  practice  otherwise 
which  has  obtained  in  that  respect,  we  have  no  hes-  where  the 
itation  in  saying  that  where  there  is  a  failure  by  the  Sga^d^ldla 
plaintiff  who  is  a  nonresident  to  give  the  bond  re-  abatement, 
quired  by  the  act  the  defendant  is  at  liberty  and  has 
the  undoubted  legal  right  to  plead  the  matter  in 
abatement  of  the  writ,  provided  he  does  so,  in  apt 
and  due  time,  and  after  the  matter  is  pleaded,  there 
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HopKUii        is  kft  miih  the  court,  flo  discretion  to  permit  the 

T*-  plaintiff  to  obviate  the  plea  by  the  giring  of  bond, 

^  but  it  becomes  the  imperatiTe  doty  of  the  court,  to 

pronounce  the  sentence  of  the  law  by  abating  the 

suit. 

But  wc  are  not  of  opinion  that  the  plea  was  ten* 
Plefts  for  the   dered  by  the  defendant  in  due  time.     The  writ  of 
lack  of  bonds  ^^^^1-  ^^s  issued  in  May  1824,  and  was  returnable  to 
^^mJi'in       ^hc  October  term  of  this  court  thereafter.     Process 
this  coart  at    issued  against  the  defendants  in  July  of  the  same 
**»«  fi"*  term   year,  was  made  returnable  also  to  the  October  term, 
prJi^els  if  re-  ^^^  ^^^  actually  served  upon  all  of  the  defendants 
tnmed  fallj    before  the  return  day.    The  cause  must  therefore 
cxecoted.       have  stood  for  trial  on  the  docket  of  this  court  at 
the  October  term  1824,  and  after  the  expinition  of 
that  term  we  apprehend  no  previous  matter  in  abate-* 
ment  of  the  writ  of  error  could  be  regularly  plead- 
ed    We  would  not  be  understood  to  say  that  there 
is  any  statutary  provision  expressly  applicable  to 
this  court,  which  forbids  defendant  ia  error  plead** 
ing  matter  in  abatement  after  the  first  term,  at  which 
the  cause  stands  for  trial;  but  there  is  a  provision  in 
the  act  of  the  Legislature  of  this  country  concern* 
ing  civil  procedings  in  courts  of  original  jurisdiction, 
which  limits  the  time  of  filing  pleas  in  abatement 
to  the  day  at  which  the  cause  is  docketed  for  trial 
at  th^  first  term,  and  by  analogy  to  the  rule  of  law 
in  those  courts  it  would  seem  that  there  should  not 
onl}'  be  some  limitation  as  to  the  time  of  pleadinflr 
such  matter  in  this  court,  but  that  the  limit  should 
not  extend  beyond  the   first  term  after  process  iS 
served  upon  all  the  defendants  in  error.    The  plea 
of  the  defendant  cannot  therefore  be  allowed. 

Dtnmf  for  pbuntiff}  Mmroe  fot  defimdint. 
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Hopkins  vs.  Chambers  9ft. 

Same  case  on  its  merits . 

ExeciiHott9.    Btplmn  bonds.    IdndkOions.    Mmnu 
Cods. 
iad|;e  OwsLir,  dehVered  the  Opinion  of  (he  Court.  ^ 

On  the  MUh  of  May  1880,  there  jV  V'  . 
sued  from  the  office  of  the  Jeflerson  circuit  court,  a  ^^^enfuiit. 
fieri  JadoM  in  favor  of  Hopkins,  fcc.  against  the  estate 
of  Chambers  &c.  for  three  thousand  eight  hundred 
aiftd  thirty  one  dollars  and  thirty  one  cents,  besides 
intei^st  and  cost,  directed  to  the  sheriff  of  Jeffibraon 
coiinjty,  returnable  to  the  12th  of  August,  1820.  Up- 
on this  execution  is  the  folluwing  endorsement: 
^^Note,  that  either  notes  on  th^  Bank  oi  Kentucky 
or  its  branches,  will  be  accepted  in  discharge  of  the 
whole  ot  this  exeGvAiou.^'^     (Signed) 

Worden  Pope,  Clk." 

The  sheriff  to  whom  the  execution  was  deliver*  SheriiT's  m- 
ed,  levied  it  upon  a  tract  of  three  hundred  acres  ot  ^*'"' 
land  belonging  to  Campbell,  one  of  the  defendant* 
theivin  named,  and  made  a  return  thereon,  that  the 
land  was  not  sold,  for  want  of  time  to  fidvertise  ac- 
cording to  law. 

On  the  ftth  of  September  1820,  there  issued  a  Va^.tx.m* 
vmd^imx  exponas  to  the  sheriff,  commanding  him  ^"^  ^ 
to  expose  the  land  upon  which  the  fi.fa.  had  been     ^  ***  ^' 
levied,  to  sale  &g. 

This  execDtion  was  also  endorsed,  ^'that  notes  on 
the  bank  of  Kentucky  or  its  branches  will  be  taken 
in  discharge  thereof,  (Signed)  Worden  Pope  Clk." 
And  it  was  also  returned  bv  the  sheriff,  ^Hbe  pro- 
perty within  named  not  sold,  for  want  of  bidders.'' 

On  the  29th  of  December   1820,  aaother  vet^  second  vi;». 
aUoni  exponas^  with  like  directions  to  the  sheriff,  is-  ex.  endorsed 
sued  from  the  same  office,  and  upon  which  is  the  ^J^ttenk** 
Uka  endorsement  as  to  bank  paper.    But  there  is  al?  notes  ihouid 
«o   on  this  execution  the  following  memorandum:  be  received, 
«the  sheriff,  in  the  collection  of  this  execution,  will  ^^J'Zflf ^^ 
cause  the  same  to  be  re^evied  two  years,  or  the  ]^^  «roald 
time  prescrUied  by  law,  being  unwilling  to  take  Ken-  not  be  taken. 
tucky  Bank  notes  in  payment,  (Signed)  Wm.  C. 
Barker  1^  Co.  Dec.  »9,  1820." 
2H 
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▼I. 
Chamberi. 

fitieriff'B  re- 
tnin  roplcY- 
ied  for  two 
years. 


t\er%  faeUs 
«n  reploTin 
bond. 


Motion  to 
quaih  fepleT« 
in  4)004,  and 
exeotttiont 
iii«tdihflre> 


Jodgmmt  of 
the  circuit 
eourt. 


OvMnds  for 
the  motion 
ftated  in  the 
'notice. 


The  ftheriflPs  return  upon  this  execution  is  in  the 
following  words:  ^^Caine  to  hand  January  v5iVi, 
1821,  and  replevied;  Levi  Tyler  security  in  the 
replevin  bond,  as  per  bond  herewith  will  snew. 

The  replevy  bond  is  dated  the  15th  of  JanuarVi 
1621,  purports  to  be  regularly  executed  by  the  oe- 
fendants  in  the  execution,  with  Tyler  their  securi- 
ty; and  was  payable  within  twenty  four  months 
from  its  date. 

On  tbe  14th  of  February  1823,  there  issued  on 
this  replevy  bond  a  fitri  JadM^  in  favor  of  Barker 
and  Hopkins,  against  the  obligors  named  in  the 
bond.  The  sheriff  to  whom  it  was  directed  levied 
the  execution  on  several  tracts  of  land,  some  of 
which  were  sold,  and  as  to  the  residue,  he  returned 
that  it  was  not  sold  for  the  want  of  bidders. 

After  this^  several  other  successive  executions,  is- 
sued on  the  same  replevy  bond,  each  of  which  was 
levied  on  different  property,  but  none  of  which  was 
sold  by  the  sheri^ 

The  obligors  in  the  replevy  bond  and  defendants 
in  the  executions  which  thereafter  issued,  at  the 
March  term  1824,  of  the  Jeffei*son  circuit  court,  in 
pursuance  to  notice  given  by  them  to  Barker  and 
nopkins,  moved  the  court,  for  reasons  mentioned 
in  the  notice,  to  quash  each  and  every  execution 
which  had  issued,  together  with  the  replevy  bond. 

The  trial  of  the  motion  was  removed  to  the  cir- 
cuit court  of  Oldham,  and  judgment  there  render- 
ed, quashing  the  replevy  bond,  and  each  of  the  ex- 
ecutions which  issued  thereon. 

To  reverse  that  judgment,  this  writ  of  error  is 
prosecuted  by  Hopkins,  survivor  of  Barker  and 
Hopkins. 

The  only  objection  taken  in  the  notice  to  the  re- 
plevy bond  is,  that  it  is  in  violation  of  those  provis- 
ions of  the  constitution  of  the  United  States  and  of 
this  State,  which  forbid  the. Legislature  passing  aojr 
law  which  impairs  the  obligation  of  contracts,  and 
that  the  bond  is  therefore  inoperative  and  void. 
Aware  however  that  this  objection  could  not  so* 
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cording  to  the  settled  doctrine  of  this  court,  avail  Hopkins 
their  clients  who  gave  the  bond,  the  counsel  for  the  ^    ^'' 
defendants  in  error  made  no  effort  in  argument  to    "^^^*^ 
sustain  the  judgment  on  the  ground  of  any  suppos-    ' 
ed  violation  o|  the  coa|titutioo,  either  of  this  state 
or  the  United  States. 

But  it  was  contended  by  them,  that  after  the  Groands  re«- 
]daintiffs  in  error,  in  whose  favor  the  fieri  facias  is-  l»«<*  on  in  the 
sued  on  the  30th  of  May  1820,  had  endorsed  the  ^^"""^^ 
same,  that  notes  on  the  bank  of  "Kentucky,  would  ^ 

be  accepted  in  dtscharee  thereof,  and  after  that  exe*  ^ 

eution  had  been  levied  upon  the  estate  of  the  defen* 
dants  in  the  execution,  they  were  not  at  liberty  to 
withdraw  the  endorsement,  but  that  it  was  incum- 
bent upon  the  clerk  to  continue  the  endorsement  up- 
on the  executions  which  thereafter  issued  in  favor 
of  the  plaintiffs,  and.  as  the  endorsement  was  in 
fact  continued  by  the  clerk  upon  each  vendOiom  .^ 

expona$y  it  was  urged  by  the  counsel  fmp  the  defend*  .    « 

ants,  that  instead  of  obeying  the  directions  given  by 
the  plaintiffs  on  the  latter  one,  to  cause  the  debt  to 
be  replevied  two  years,  the  sheriff  in  taking  the  re* 
plevin  bond,  should  have  made  it  conform  to  the  act  ^ 

of  assembly  then  in  force,  which  required  replevin 
bonds  taken  under  executions  endorsed  for  bank  pa- 
per to  be  made  payable  within  one  year  only,  and 
nence  it  was  insisted,  that  the  bond  as  taken  for 
twenty  four  months,  is  in  violation  of  the  kw  under 
which  the  sheriff  acted,  and  was  therefore  correctly 
overturned  and  set  aside  by  the  judgment  of  the 
circuit  court. 

Were  it  even  admitted,  that  in  reversing  a  judg-  Query,  wke* 
ment  quashing  a  replevin  bond,  it  woulAsn  the  gen-  ther  objec- 
eral  be  competent  to  travel  out  of  the  objection  to  pj^'^n  boo" ' 
the  bond  relied  on  in  the  notice,  and  hunt  out  any  apparent  m' 
otlier  objections  which  may  exist  on  the  face  of  the  the  record, 
procedings  under  which  the  bond  was  taken,  the  ob-  f^^^^^****^ 
jections  so  sought  after,  must  undoubtedl;^  be  such  grounds  ipe- 
as  would  have  authorized  the  court  of  original  ju*  cified  in  thg 
risdiction  to   render  the  judgment  complained  of.  "*^  *^ 
Before*the  objections  which  were  taken  in  argument  2e  relied  on 
to  the  bond  are  examined,  therefore,  it  wouM  seem  here, 
to  follow,  that  we  should  inquire  whether  or  not  if 
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Hovnm        |hey  had  been  utged  in  the  court  below  on  the  irhl. 
Chawkm.    ^^  ^^^  motion,  they  could  have  been  regarded  by 


that  court. 


This  enquiry,  though  a  necessary  one,  is  attended 
Motion  to      with  no  difficulty.     There  is  nothing  in  the  nature 
repleihiboiil  ^^  ^^^  objections  which  would  have  prevented  aii  ex- 
most  bemads  amination  of  them  bv  the  circuit  court,  if  they  had 
at  the  term     been  taken  by  the  uefendants  in  due  time;  but   if 
wTthrre-      there  be  any  thing  in  the  objections,  thev  only  go  to 
tun  day  of    render  the  replevy  bond  a  /at«%  one^  vai  the  moiion 
W  first  exe-   of  the  defendants  in  that  court  came  too  late  to 
cuiion  issued  ^^^j^  ^  bond  of  that  sort.     The  motion  was  not 
made  to  the  first  court  after  the  first  execution  issu- 
ed on  the  replevin  bond,  and  unless  made  at  that 
term  of  the  court  the  act  of  assembly  regulating  such 
motions,  expressly  forbids  the  motion  to  be  made 
afterwards,  2  Dig.  1258. 

Were  we  therefore  to  concede  to  the  defendants, 
that  in  taking  the  replevin  bond  for  twenty  four 
months,  instead  of  one  year,  the  sheriff  acted  out  of 
•  the  pale  of  his  official  duty,  and  that  the  bond  is 

consequently  faulty,  still  as  the  motion  to  quash  was 
not  made  in  proper  time,  the  court  below  could  not, 
for  that  irregularity,  have  correctly  quashed  the 
bond,  nor  can  this  court,  for  that  cause,  sustain  the 
judgment  which  went  to  quash  the  bond. 

But  the  judgment  did  not  stop  at  quashing  the 
bond,  it  went  further  and  quashed  each  of  the  exe-^ 
eutions  which  issued  thereon;  and  the  object  of  the 
present  writ  of  error  is  to  reverse  the  judgment, 
quashinff  the  executions,  as  well  as  that  quashing 
tne  bond.  The  next  question  therefore  is  as  to  the 
correctness  of  the  judgment  in  respect  to  the  execu-- 
tions. 

Assuming  the  bond  to  be  a  valid  ^atutary  repiev*^ 
in  bond,  there  is  no  possible  ground  upon  which  the 
judgment  ta  to  the  first  execution  that  issued  there- 
on  can  be  sustained.  That  execution  is  im  due  form,' 
and  in  every  particular,  conforms  to  the  requisitions 
of  the  law  under  which  it  was  issued. 

Bond  taken        ^^  ^  >^^y  ^  contended  that,  if  in  taking  the 
by  the  proper  bond  for  twenty  four  months,  instead  of  two  years, 
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the  sheriff  acted  in  riohitiott  of  law,    the  bond,  Hopktks 
though  not  quashabie  in  conseqaenoe  of  the  lapse  of  ^    ^'* 
time,  is  not  entitled  to  the  force  of  a  statutory  re-    ■^^"■■■•^ 


plevin  band,  so  as  to  authorize  an  execution  to  issue  officer,  aad 
thereon;  and  it  may  be  wed  that,  the  first  execution  hHving  th« 
is  therefore  unsupporte^Toy  any  judj^ment  or  bend  chBractoriar 
having  the  force  of  a  judgment,  and  was  correctly  i^^yili  bond, 
set  aside  by  the  judgment  of  tlie  circuit  court.  payable  at  a 

period  pre* 
The  arsument  is  ceii^ainly  specious,  and  would  acribed  by 

carry  with  it  great  force,  provided  the  bond  bore  '«Vt  for  >qo1> 
upon  its  face  the  stamp  of  one  not  authorized  to  be  ^^f YsaTX 
taken  by  law.     But  such  is  not  its  character.     By  id  judgment' 
the  provisions  of  the  act  of  assembly  of  the  11th  of  bond  till 
February  18^0,  under  which  the  sheriff  must  have  H^^^^;  ^. 
acted,  in  taking  the  bond,  there  is  a  class  of  cases  in  pab]^^error<e- 
which  the  sheriff  is  directed  to  take  a  replevy  bond  oasit  may  be 
for  two  years,  so  that  prima  facia  the  bond  upon  its  in  amount,  at 
face  is  not  without  the'authority  of  law,  and  until  ^pects.^^" 
quashed  or  set  aside,  must  be  treated  and  acted  on  as 
a  valid  statutory  bond.     It  would  indeed  be  strange 
if  such  were  not  the  case.     Whether,  when  taken 
by  the  sheriff,  a  bond  has  the  force  of  a  judgment, 
has  never  been  supposed  to  depend  upon  critical  ex- 
actness.    Though  inaccuracies  of  the  most  palpable 
sort,  be  committed  by  the  officer,  and  the  bond  be 
taken  either  for  too  much,  or  too  little,  its  force  and 
eificacv  as  a  statutory  replevin  bond  has  neverthe- 
less, alwaj^  been  understood  to  be  the  same,  as  if 
no/error  existed  in  the  bond.    It  is  to  replevv  bonds, 
that  the  law  communicates  the  force  of  judgments,  - 
and  it  must  be  to  the  bond,  and  not  to  the  conduct 
of  the  officer  in  taking  it,  that  we  should  have  re- 
course  in  ascertaining  its  efficacy.     If  i^  contains 
the  characteristic  stipulations  of  a  replevin  bond, 
and  be  payable  at  the  time  prescribed  by  law,  for 
any  description  of  replevy  bonds  to  be  made  paya- 
ble, though  in  taking  it  the  officer  may  have  erred  in 
calculating  the  amount,  or  may  have  |»cted  incorrect- 
ly in  other  respects,  the  bond  is  emphatically  a  reple- 
vin bond,  and  until  quashed  or  set  aside,  must  have 
ascribed  to  it  the  force  of  a  judgment.     Such  we 
think  must  be  the  force  of  the  bond  in  question. 
True,  it  is  payable  h  twenty  four  months,  and  not  in 
express  terms,  two  years^  but  in  common  parlance. 
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HoFKmi        montlis  are  anderstood  to  be  calendaf  months,  and 
^^'  the  expressions  in  the  bond  must  be  so  construed. 

— Possessing,  therefore,  as  it  must  be  understood  to 

"Twenty-  ^^  Jo,  the  force  of  a  judgment,  the  clerk  did  right  in 
iB^tbeUmeof  issuing  the  execution  upon^he  bond;  and  as  by  the 
tbe  payment  lapse  of  time  no  objection  could,  when  this  motion 
of  a  repJeriD  ^as  made,  be  successfully  urged  against  the  bond; 
alent'to  tlie^'  *^®  foTce  as  a  judgment  must  now  be  conclusive 
two  years  di-  against  any  attempt  to  set  aside  the  first  execution 
rected  by  the  on  the  ground  oi  the  bond  being  faulty. 

Whether  or  not  the  objection  which  has  been  urg: 
ed  to  the  bond,  could  have  availed  the  defendants 
to  set  it  aside,  if  it  had  been  made  in  due  tiaie,  we 
have  not  thought  it  necessary  to  decide,  because 
even  if  it  could,  the  result  as  to  this  contest  would 
be  precisely  the  same. 

With  respect  to  ail  the  other  executions  which  is- 
Wberea/«n  sued  after  the  return  of  the  first  that  issued  on  the 
faeia*  baa  replevin  bond,  we  concur  in  the  opinion  of  the  cir- 
onTai7*and  «wit  court,  quashing  them.  The  first  execution  on 
retained  the  bond  was  levied  upon  a  tract  of  land  which 
-rntboat  a  does  not  appear  ever  to  have  been  sold,  or  released 
^nVa«*«*'*'  (torn  the  execution,  and  of  course  no  other  execu- 
can  mueon  tion  could  regularly  thereafter  issue  to  take  other  es- 
a  judgment  tate  of  the  defendants,  whilst  the  land  seized  under 
hal  li^VJsold  ^^^  *'^^'  remained  undisposed  of.  and  subject  to  that 
or  released,      execution. 

J  -  The  judgment  quashing  the  replevy  bond,  and 

ireralJIn  "  ^^^  ^^^  execution  which  issued  thereon,  must  there- 
part,  and  af-  fore  be  reversed,  and  the  residue  of  the  judgment 
firmed  in        as  to  the  Other  executions  must  be  affirmed. 

part. 

The  phiintifis  in  error  must  recover  cost  in  this 
^«>»*»-  court. 

^    Denny  for  plaintiffs;  Haggin  and  Monroe  for  de- 
fendants. 
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Freeman  4rc.  vs.  Brouon.  chancery. 

Error  to  the  Estill  circuit  coart ;  Geo.  Shakicokt,  Judge*  C^*®  4^* 

Pkading,     Usury,    Process.    Absent  defendanis. 
JudgfB  Mills,  delivered  the  Opinion  of  the  Court.  May  5.  « 

The  bill  of  the  complainant  is  brow  ht 
to  scale  a  note,  on  which  judgment  at  law  is  obtlan* 
ed,  and  payable  in  dollars,  to  a  specie  standard,  on 
the  ground  that  the  note  was  given  for  paper  of 
the  bank  of  the  commonwealth  loaned  to  nim,  and 
was  drawn,  by  fraud  or  mistake,  payable  in  dollars, 
omitting  to  say  that  it  was  to  l>e  paid  in  paper. 

The  defendant  admits  the  loan,  and  denies  the  Itissufficieut, 
ifraud  and  mistake.  The  court  below,  scaled  the  de-  j?,?  **!^  *^  ** 
mand  and  perpetuated  the  injunction  for  part  of  the  ^J^  ^  i^q^ 
demand.  '  for  lawful 

We  conceive  it  immaterial,  whether  there  was  a  for  the  nomi- 
fraud  or  mistake  in  drawing  the  note,  or  not.    For  if  »&!  amount 
there  was  none,  the  transaction  is  clearly  usurious  llJ^noteuto 
by  the  defendants  own  shewing.     In  answer  to  this,  allege  the 
It  is  said  that  this  bill  does  not  charge  usury  or  rely  borrowing 
upon  it,  and  without  expressly  pleading  it/no  relief  Jj^thout^aw- 
oa  that  account  can  be  given.  i^^  the  trans- 

The  complainant  has  charged  a  borrowing  and  „guriourrthe 
lending,  and  a  payment  stipulated  for  beyond  le-  court  will  ap- 
gal  interest.     The  defendant  admits  these  charges,  ply  the  name 
The  substance  of  usury  is  therefore  relied  on,  and  and  the  law. 
it  is  as  easy  for  the  chancellor  to  find  out,  and 
give  it  the  proper  name  of  usury,  as  it  would  be  if 
the  parties  naa  used  the  name*     Tfie  substance  is 
that  to  which  the  chancellor  looks.     If  the  facts  are 
in  the  pleadings,  the  chancellor  will  draw  the  pro- 
per conclusion  of  law. 

The  defendant  insists  that  the  mone^  was  due  him, 
from  a  third  person,  and  that  in  specie,  and  he  had 
refused  to  take  bank  paper  for  the  debt;  that  it  was 
this  specie  debt  which  was  loaned  and  the  transac- 
tion only  amounted  to  an  exchange  of  securities:  the 
complainant's  note  payable  in  specie,  for  this  third 
person's  note  due  in  specie.  In  this  the  proof  has 
fiuled.  It  b  evident  that  although  the  money  loan- 
ed to  the  complainsnt,  was  gotten  from  this  third 
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Browit* 


Fbumar  60  person,  for  a  specie  debt,  yet  it  was  taken  by  the  de- 
fendant himself,  and  then  left  in  the  hands  of  a  &b* 
pository,  to  be  loaned  to  the  complainant  on  noU 
and  security  given  to  the  satisfaction  of  the  defend- 
ant. 

But  the  court  below  has  erred  in  enjoining  $11 5  of 
the^rincipal  of  the  note  with  its  interest,  when,  ac- 
cording to  the  proof,  it  ought  to  have  been  only 
$105;  and  for  this  error  the  decree  must  be  revers* 
ed. 

There  is  also,  an  irregularity  in  decreeins*  over 
against  the  defendant  Freeman,  in  favor  of  nis  co- 
defendant^  not  only  because  the  decree  is  for  too 
much  by  the  aforesaid  ten  dollars,  for  which  the  in- 
junction was  perpetuated  beyond  what  it  ought 
to  have  been;  but  also  because  the  order  of  pub/ica* 
tion  against  the  defendant  Freeman,  to  answer  the  an- 
swer of  his  co-defendant,  his  assignee,  is  oertlfied  to 
have  been  inserted  in  the  public  paper  by  soose  per* 
son,  who  h  not  stated  by  himseli,  or  proved  m  the 
record,  to  be  the  editor  or  publisher  of  the  paper, 
and  according  to  former  decinons,  such  proof  of 
publication  is  insuiBcient. 

The  decree  is  therefore  reversed  with  costs,  and 
cause  remanded,  with  directions  for  such  proceed- 
ings and  decree  as  shall  not  be  inconsistent  with  this 
opinion. 

7)cni6r  for  plaiatiib;  JBmrfc  for  defendant 


Certificate  of 
the  publica* 
tion  ai^ainit 
an  abtent  de- 
fendant, BBQlt 
appear,  by 
the  ccTtifi- 
t^ate  or  other- 
wise, to  have 
been  made  bj 
the  editor  or 
publitber. 


£IJ£CTII£NT. 

Case  49. 

Maj6. 
Btatement. 


Blight's  lessee  vs.  Atwell  6fc^ 

£rror  to  the  Hardin  circuit;  PAUt.  I.  BooxEii,  ladgeu 
jEMifence.     Praetke.    Error.     Taxes,    fbrfeiiwt. 
lodge  OwsLsr  delivered  the  Opinion  of  tiie  CouH. 

This  writ  of  error  is  prosecuted  to 
reverse  a  judgment  rendered  in  favor  of  tfie  defend- 
ants in  error,  on  the  trial  of  an  ejeetment,  wkidi  was 
bronjrht  against  them  by  the  plaintiff  in  error,  ia 
the  Meade  circuit  court. 

By  the  notice  attached  to  the  declaration,  the  de- 
fendants, who  were  tenants  in  possession  of  the  land, 


Digitized  by  VjOOQ IC 


MAT,  16S8.  j9^ 

were  wfirned  to  .^pear  imd  malqe  Ihenselyni  de-  ^tiont^f 
fendants^t  the  September  term,   1^4    they  ac-  ^^^^ 
cordiQgly  appeared  ^t  that  term,  ent^ed  into  the  ATwxM-ftc 
common  rule,  caused  themselves  to  bfi  m^e  defend-     •  "'  ' 
«Dts,  aod  pleaded  the  general  issue. 

The  suit  was  afterwards  moved,  hy  ohangfi  of 
venue,  to  the  circuit  court  of  Hardin;  and  aft  the 
March  term,  1825,  of  the  Hardin  court,  the  follow- 
ing entry  was  made  upon  the  order  book,  to-wU:^ 
^^At  this  day  came  the  defendants  in  this  cause,  and' 
say  that  they  rely  on  the  further  facts,  that  the  1m« 
6or  in  said  cause  has  not  listed  for  taxation,  nor 
have  the  taxes  been  paid  on  the  land  claimed  by  4be 
plaintiff  in  said  suit.'^ 

At  the  Jane  term,  1826,  the  issue  made  tip  by  the 
parties  was  tried  by  a  jury,  and  after . various iostrae- 
tions  were  given  and  refused,  a  verdict  in  copformir 
^'with  the  judgment  rendered  by  the  court,  was 
foond  for  tl^e  de&ndants. 

Xhe  title  claimed  by  the  plaintiff  is  derived  in 
4he  icdlowing  manner  :-r 

IJpder  a  patent  from  the  State  of  Virginia  for  one 
hpt)dred  and  thirteen  thousand  four  hundred  anid 
eighty-two  acres,  to  Banks  and  Claiboume,  dated  in 
1786: 

^he  deed.of  the  patefntees,  3anbs  and  Claihoume, 
'       tp  De)ormerie>  dated  in  1 79d,.and  the  deed  of  DeloT- 
ioerie  to  the  )es9or,  flight,  di^  1809. 

The  original  deed  of  Banks  and  Claiboume  to  wbere  thera 
Delormerie,  was  not  produced  on  the  trial  in  the  cir-  is  no  oliiec- 
!        cuit  court;  but  without  objections  to  its  competen-  ^onmade, 
cy,  a  copy,  of  a  copy  of  that  deed  was  used  in  evi-  ^py^tSe* 
dence,  ana  all  the  questions  which  were  made  by  the  doed  readin 
I        defendants  and  decided  by  that  court,  s^em  to  liave  endence  hat 
1        been  predicated  upon  the  admission  by4he  defend-  ^/aTuio' 
'        ants,  that  by  the  evidepce  introduced  and  used  be-  origiaah 
fore  the  jury,  the  plaintiff  had  shown  a  conveyance 
of  the  title  from  tpe  state  of  Yirginia,  down  to  the 
lessor.Blight. 

.  A, difiacent  course,  has.  however,.  I^ntftenii^ 
Sumeot  by  the  coui^el  of;  the  dejfendaiijts  ip  this,  court. 
81 
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It  is  contended  by  him  that  the  writ  of  error  \m 
brought  the  whole  of  the  proceedings  before  tbe 
court;  and  as  it  appears  that  the  copy  of  a  copy  ot 
the  deed  from  Banks  and  Claibourne  to  Delormerie, 
and  not  the  original  deed,  was  the  only  evidence 
produced  by  the  plaintiff  to  prov^  a  conveyance  of 
the  title  from  Banks  and  Claibourne,  it  was  argued 
thai'the  court  must  perceive  that  the  plaintiff  failed 
to  prove  title  in -the  lessor,  Blight,  by  tbe  best  and 
only  competent  evidence;  and  hence  it  is  insisted, 
that  from  the  whole  record  it  is  apparent  that  the 
plaintiff  showed  no  right  to  recover,  and  that  judg- 
ment should  consequently  be  rendered  against  j^im 
in  this  court. 

Were  it  true  that  from  'the  record  the  titie  k 
shown  not  to  be  in  Blight,  there  would  be  some 
plausibility  in  the  argument  urced  by  the  counsel  for 
the  defendants.  The  writ  4>f  error  has  no  doubt 
brought  the  whole  record  before  the  court,  and  it 
would  seem  to  be  doing  a  vain  and  useless  thing  to 
reverse  the  judgment  and  remand  the  cause  to  the 
court  below  for  further  proceedings,  if  from  the  &ce 
of  the  recorfl,  the  plaintiff  was  shewn  to  have  no 
title  to  the  land  in  contest,  and  could  not,  there- 
fove,  succeed  in  recovering  Judgment.  But  the 
record  shows  no  such  case,  it  shews  that  to  prove 
iitle  in  the  plaintiff,  evidence  not  of  the  high- 
est dignity,  but  of  inferior  grade  was  used  on  the 
trial,  but  it  was  used  without  objection  on  the  part 
of  the  defendants,  and  they  may  have  failed  to  raise 
any  objection  to  the  evidence,  not  because  they  sup- 
posed that  if  used,  the  evidence  would  be  of  no 
avail  to  the  plaintiff,  but  because  they  may  have 
been  convinced  that  if  objections  were  made  to  the 
competency  of  the  evidence,  the  objections,  might 
and  would  be  obviated  by  other  evidence  in  the 
power  of  the  plaintiff.  It  would,  therefore,  not  on- 
ly be  palpably  unjust,  but  contrary  to  the  settled 
course  oi  adjudications  in  this  court,  to  allow  objec- 
tions for  the  first  time  to  be  taken  in  this  court  to 
the  competency  of  evidence  used  on  the  trial  in  the 
court  below,  and  to  pronounce  judgment  against  an 
unsuccessful  plaintiff  in  the  court  below,  b^oae  he 
has  not  proved  title  by  the  best  possible  evidence. 
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With  these  remarks  we  will  leave  the  arguxneftt  BuiRT'0 
oaed  by  the  counsel  of  the  defendants  in  this  court,  ^^'^^ 
and  proceed  to  notice  the  questions  raised  by  the  as-  AnnuxiKt. 
signnaent  of  errors.  ^ 

It  i^ppears  from  the  copy  used  in  eviu'enc^  by  the  ivjot  une- 
plaintiff,  that  the  deed  from  Banks  and  Claiboume  corded  deed, 
to  Delormerie,  was  not  recorded  or  lodged  in  the  uyalida- 
proper  office  to  be  recorded,  in  the  time  prescribed^  Spt^rchiK 
by  Jaw  to  make  it  valid  against  creditors  or  subse«  wnandcred. 
quent  purchasers^  without  notice;  and  on  the  trial  iton,  aiu^ 
in  the  circuit  court,  an  effort  was  made,  on  the  part  H^ce  a^de^ 
of  the  defendants,  to  defeat  the  plaintiff  ^s  title,  by  fendimrm^ 

I^revinff,  that  since  the  date  of  their  deed  to  De*  ejectment 
ormerie.  Banks  and  Claibourne  have  coi^eyed  the  <*»«>*»«* 
same  land  to  Thomas  Lewis.  ^i^  toifa^ 

The  deed  from  Banks  and  Claibourne  to  Lewis  S2*i^?^ 
was  used  in  evidence,  but  whether  or  not  before  he  witboot  * 
received  the  deed,  Lewis  bad  notice  of  the  deed  •howiDg  he 
which  had  been  previously  made  by  them  to  Delor-  |>^oW»?"^«t 
merie,  was  not  expressly  proved,  nor  was  there  any 
evidence  conducing  to  prove  that  the  defendants 
held  the  land  under  Lewis  by  contract  or  others 
wise. 

The  court  instructed  the  jury  that  the  title  of  the 
land  passed  to  Lewis  by  the  deed  which  was  made 
to  him  from  Banks  ana  Claibourne,  if  before  or  a> 
the  time  of  receiving  that  deed,  Lewis  had  no  no- 
tice of  the  deed  to  Delormerie,  and  that  it  was  in- 
cumbent on  the  plaintiff  to  prove  that  Lewis  had 
DOtice. 

In  thus  permitting  the  title  derived  bv  the  lessor 
of  the  plaintiff^  under  the  prior  deed  of  Banks  and 
CJaiboorne  to  Delormerie,  to  be  assailed  through 
the  instmmentality  of  the  subsequent  deed  from 
Banks  and  Claiboume  to  Lewis,  we  think  liie  court 
xnofit  clearly  erred.  Though  not  recorded  within 
the  time  prescribed  by  law,  the  deed  to  Delormerie 
is  not  absolutely  and  utterly  void  to  all  intents  and 
purposes.    It  is  inoperative  as  to  the  creditors  and 

Eurchasers  of  the  vendors  without  notice,  and  it  may 
e  so  as  to  others  holding  in  privity  under  them;  but 
with  respect  to  the  rest  of  the  world;  the  omission 
to  record  the  deed  in  doe  tim^,  forma  no  objection 
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Blight's       to  ltd  iTfilidity  aiid  Sufficiency  to  pass  the  title  it  tlse 
X.K88XB  vehdfcc. 

ATw£Li  &c.  it  would  therefore  seem  to  follow,  that  none  olb' 
""^"""^"""^  er  except  such  as  to  whom  the  deed  is  inoperative, 
cin  be  allowed  to  object  to  Ihe  deed  and  draw  in 
question  its  validity,  on  the  ground  of  its  not  having 
^n  recorded.  There  is  no  nossible  reason  for  per- 
mitting a  stranger  to  the  deed  to  object  to  its  valid- 
ity, that  would  not  ai)ply  with  equal  force  in  favor 
*  of  a  stranger,  whose  interest  is  not  aifected  by  a 

fraudulent  deed^  taking  advantage  of  the  fraud;  and 
it  has  been  repeatedly  held,  both  by  the  courts  of 
England  and  this  country,  in  the  exposition  of  tlie 
statutes  against  fraudulent  conveyances,  that  to  ena* 
ble  a  person  to  draw  in  question  the  validity  of  a  deed 
alledged  to  be  fraudulent,  he  must  show  himself  to 
he  either*  creditor  or  purchased,  as  to  whom  such 
deeds  are  declared  by  the  statutes  to  be  void. 

The  couil  below  should  not  therefore  hav'e  suffer- 
ed the  defendants,  without  shewing  themselves  to 
hold  in  privity  of  Lewis,  to  attack  the  validity  of 
the  deed  to  Delormerie,  on  the  ground  of  its  not 
^ving  been  recorded  in  proper  time. 

An  effort  was  also  made  at  the  trial,  to  defeat  the 
SSfite/'f^^  plaintiff^s  right  to  i-ecover,  by  the  defendant's  inlro- 
•alTand  *  ducing  as  evidence  a  deed  made  by  the  register  of 
deed.  the  land  office  to  Charles  Helm,  in  1809.     Tbat  deed 

{>urport8  to  have  been  made  under  a  sale  of  the 
and  for  taxes,  describes  a  boundary  conforming 
with  that  contained  in  the  deed  to  Delormerie,  and 
including  upwards  of  twenty  thousand  acres. 
There  is  some  uncertainty  as  to  the  precise  quantity 
of  acres  actually  sold  by  the  Register,  and  in  pursu* 
ance  of  which  sale  the  deed  was  intended  to  be 
X&ade.  It  became  however  a  question  of  some  con- 
sequence, to  ascertain  the  true  quantity  of  acres  sold, 
in  the  ease  of  Blight's  heirs  against  BanM  &c.  at 
the  last  term  of  this  court,  and  it  was  there  decided 
hot  to  exceed  nineteen  hundred  acres;  "and  wttbooi 
ligain  travelling  over  the  ground  then  exidored,  to 
prove  that  to  be  the  quantity  of  acres  Sold,  w^ 
tirooid  refer  to  the  opinion  then  delivered,  to ipdrove 
its  correctness:  See  6  .Monroe.    The  T^tidity  of  the 
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deed  made  by  the  Register  was  also  «  (jinmCion  then  BdoRT^t 
eoAtest^d,  and  without  expressinr  an  opinion,  wheth-  ue^s'' 
er  or  not  it  paased  the  title  for  the  nineteen  hundred  Anfilhiic. 
acres  thereon  directed  to  be  laid  off,  it  was  decided  -     t.-  ^-     '. 
not  to  be  df  ad^  validity  for  the  residue  of  the  land 
contained    in  its  boundary.     We  may  therefore, 
Without  further  remarks  upon  that  deed,  with  pro- 
priety reCer  to  the  opinion  in  that  case,  as  being  coft- 
ciusive  as  to  every  material  point  growing  out  of 
the  deed  in  this  case.     For  the  land  now  in  contest 
appears  not  to  be  included  within  the  nineteen  hun- 
dred acres  sold  by  the  Register,  and  as  the  Register's 
deed  has  been  decided  not  to  have  conveyed  the  ti- 
tle to  any  part  of  the  residue  of  the  tract^  it  is  evi- 
dent that  no  obstacle  is  presented  to  the  plaintiff's 
right  to  recover,  by  any  thing  contained  in  that 
deed. 

Several  other  (^estions  were  made  and  decided 
in  the  court  below,  but  they  seem  all  to  resolve 
themselves  into  the  enquiry,  whether  or  not  it  was 
incumbent  on  the  plaintiff  to  prove  on  the  trial  in 
that  court,  that  in  all  past  time  the  taxes  due  to  the 
State  on  the  land  had  been  actually  paid  by  Blight, 
and  those  through  whom  he  derived  title.  ^ 

If  sndi  proof  was  necessary  to  be  made,  it  must  The  91^  sea 
have  become  so  by  force  of  tne  ninth  section  of  the  of  the  act  oV 
act  of  assembly  of  this  State,  which  was  approved  /"":  '^;f'  ^^' 
the  12th  of  January,  1825,  after  the  commencement  defJXnfin 
of  the  plaintiff 's  action.  Before  the  date  of  that  ejectment  to 
^ct,  there  was  no  law  which,  according  to  any  fair  R"Vu/""^' 
interpretation,  can  have  required  the  production  of  ©s  ha^wTiior 
such  evidence,  and  none  which  would  even  have  been  paid  on 
tolerated  an  inquiry  into  matter  so  impertinent  and  ^^^  ^^^^^  ap> 
irrelevant  to  the  issne.    By  the  ninth  section  of  that  P^'f.'  ^V?^\ 

.    •.  •    1  'J  "i  in  tne  federal 

act,  It  is  however  provided :  and  not  to 

"That  upon  the  trial  of  every  cause,  either  at  law  ^^ul^!^ 
or  in  chancery,  now  depending  or  hereafter  to  be 
commenced  in  any  of  tne  courts  of  ih$  United  StaUg^ 
for  tl>e  recovery  of  the  possession  or  seizin  of  anv 
land  in  this  State,  the  defendant  or  defendants  shall 
have  the  liberty  to  put  in  issue  the  fieict  that  the  tax- 
es have  not  been  paid' on  said  land,  to  a  period  at 
least  "withia-dde  year^  the  lime  ief  trial;  and  upon 
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the  court  or  jury,  acoordine  to  the  tribunal  whidi 
^  dial!  try  the  fact,,  finding  tnat  the  taxes  have  not 

AiwKLLlko.  been  paid  as  above  statecf,  the  said  land  then  in  suit, 
so  far  as  respects  the  title  of  the  pkiintiff,  demand- 
ant or  complainant,  shall^  thai  instant,  be  forfeited 
and  vested  in  this  Slate,  absolutely  and  uncondition- 
ally, without  any  further  finding." 

Now  it  is  evident  that  this  section  of  the  act,  has 
no  application  to  trials  in  the  circuit  courts  of  this 
State.    It  b  to  suits  which  were  or  might  thereafter 
be  depending  in  the  courts  of  the   Un&d  SUAes^  and 
not  to  courts  of  this  State,  that  the  section  in  express^ 
terms  applies.    The  circuit  courts  of  this  State  are 
not,  either  in  fact  or  law,  courts  of  the  United 
States.    They  derive  their  existence  and  power  from 
State  authority,  and  are  emphatically  courts  of  the 
&a(e,  and  not  courts  of   the    United  States.     It 
would  therefore  be  in  direct  violation  of  the  expli- 
cit language  of  the  section,  were  we  by  construc- 
tion to  extend  it  to,  and  make  it  embrace,  courts  of 
this  State.     Such  a  construction  cannot  be  adopted 
by  this  court. 

The  court  below  therefore  erred  in  giving  to  the 
aeft  a  different  construction. 

It  follows,  that  the  judgment  of  the  circuit  court 
roust  be  reversed  with  cost,  the  cause  remanded 
to  that  court,  and  further  proceedings  there  bad, 
not  inconsistent  with  this  opinion. 

Tdlha^  Denny,  Mayesy  and  Darhy  for  plaintifis; 
Bledsoe  for  defendants. 


Young  6rc.  vs.  Wiseman. 

Appeal  from  Uie  Fajette  Circuit;  Jjcsss  BLBDtoc,  Judge. 

Mortgagors.    Bar  by  oAftrst  possession.    lAmitaHon. 

Slates. 
Judge  Mills  delivered  tiie  opinion  of  the  court. 

About  the  last  of  May,  1815,  John  J^. 

Statement  of  Young  bought  of  the  executors  of  Hezekiah  Harri- 

the  faoU.       ^n,  two  slaves  for  $700,  and  gave  his  note  for  the 

price,  with  William  D.  Young  as  sorety,  payaUe 


Cbancert. 

Case  50. 


May  7. 
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in  one  or  t\vo  months.    At  the  time  of  payment  YowQicc. 
John  D.  Toung  failed,  and  William  D.  Youn^  his  ^  ^^^j^j, 
surety  then  agreed  to  take  the  slaves  from  John,     ' 
and  to  pay  their  price.     He  accordingly  did  so,  and 
John  D.  Young  made  him  a  bill  of  sale  absolutely, 
warranting  the  title  to  the  slaves  against  all  persons 
except  Robert  Wickliffe,  to  whom  John  D.  Young 
had  executed  a  mortgage  for  about  the  sum  of  four 
hundred   dollars;   and  he   took  possession   of  the 
slaves,  and  paid  off  and  discharged  the  mortgage  of 
Wickliffe,  and  continued  to  hold  them  undisturbed 
for  about  seven  years. 

Wiseman,  the  appelLint,  then  filed  this  bill,  set-  Wiseman's 
ting  up  against  these  slaves,  a  mortgage  executed  to  ^"^'  * 

him  by  John  D.  Young,  dated  after  the  mortga^ 
to  Wickliffe,  and  before  the  date  of  the  sale  to  Wil- 
liam D.  Young,  and  praying  a  foreclosure  and  sale  of 
the  slaves. 

Besides  other  grounds  of  defence  which  need  not  Toung^s  an- 
be  noticed,  William  D.  Young  sets  out  his  bill  of  '^*''- 
sale  from  John  D.  Younj^  with  warranty  against  ail 
but  Wickliffe,  whose  claim  he  has  extinguished.  He 
denies  notice  or  knowledge  of  the  mortgage  of  the 
complainant,  insists  on  his  adverse  possession,  and 
pleads  and  relies  on  the  statute  of  limitations  to 
Var  jthe  recovery. 

The  court  below  took  an  account  of  the  hire  of 
the  slaves  while  William  D.  Young  held  them,  and 
having  ascertained  that  the  hire  exceeded  the  amount 
of  Wicklifie's  mortgage,  refused  to  allow  to  William 
D.  Young,  the  amount  of  the  orisinal  purchase  mo- 
ney, and  decreed  a  foreclosure  of  the  equity  of  re- 
demption and  a  sale  of  the  slaves.  From  this  de- 
cree William  D.  Young  has  appealed.  ^ 

The  most  important  question  is,  what  effect  is  the  Vandesof  Uie 
statute  of  limitations  to  have?    It  was  held  in  Vir-  mortgagor  of 
ginia,  Ross  vs.  Newell,  1  Wash.  14,  that  the  statute  JSl ""  tte 
of  limitations  of  five  years  did  not  apply  between  mortgage, 
mortgagor  and  morgagee  of  slaves,  and  that  twenty  hoWiog  ad- 
years  wa»  necessary.    But  this  is  on  account  of  the  JeiTftw  five 
trust  existing  between  the  parties;  and  it  is  admitted  jears,  is  pro- 
in  the  same  case,  that  although  the  statute  will  not  teoudbj  the 
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VouKo  &c.  run  between  trustee  md  ce^tti^Hvetj  it  nevertlieleiii 

^''  will  do  so,  betw^n  the  truiFtee  and  strangers.    And 

Wi»»MAN,  .^  ^j^^  ^^  ^f  Harrison  vs.  Harrisoo,  I  Call.  488,  it 

bar  against  ^  expressiy  held  that  the  statute  will  run  against  tbe 

the  mortga-  trustee  in  favor  of  dlsseijEors  and  tort  Ceasprs  hold* 

gor's  action  ij,*r  adversely  to  both, 

at  Jaw,  or  ®  -                -^ 

bin,  to  en-  The  rule  is  also  well  settled  fay  Chancellor  Kent, 
force  hi.  lien.  j„  j^^^^  ^g^  Bloodgood,  7  John.  Ch.  Rep.  90,  and 
Roasevelt  vs.  Mark,  6  John.  Chy.  Rep.  2S6,  that 
time  does  not  run,  in  the  case  of  tnere  technical 
trusts,  the  creatures  of  a  court  of  equity^  But  where 
the  trust  is  constructive  only,  or  is  cognizable  at  law 
as  well  as  equity,  the  statute  can  in  ^ner^  be 
pleaded,  >either  jui  equity  or  at  law,  where  ther^ 
1^  been  an  actual  possession.  The  condition  of 
the mortgageof  the  complainant  was  forfeited. mom 
iban  five  years  when  he  brought  his  biU.  If  W^- 
liam  D.  Youdj-  had  gotten  this  property  by  tort,  or 
tresspass,  there  is  no  doubt  he  could  protect  himself 
.by  the  lien  of  five  years.  Why  then  should  he  be 
in  a  worse  situation  when  he  has  come  by  it  honest- 
ly and  innocently.  He  was  driven  into  a  purchase 
by  the  failure  of  John  D.  Young,  his  principal,  to 
jpay  the  price,  and  had  to  give  the  additional  price 
of  WicklifFe's  mortgage.  Had  he  known  of  the 
mortgage  of  the  complainant,  and  been  assured  that 
he  must  lift  that  also,  he  never  could,  acting  with 
ordinary  prudence,  have  been  willing  to  have 
bought  the. slaves.  To  pay  their  price,  and  tbeA 
both  mortgages,  would  have  been  worse  than  losing 
the  price  altogether.  The  presumption  is  therefore 
strong  in  favor  of  his  answer,  that  he  did  npt  knoifr 
of  the  mortgage  in  question,  and  he  took  the  ^l^ves, 
holding  them  adversely  against  aU  except  Wi«kti&. 
^  If  he  had  taken  these  slaves  by  violence,  the  statute 

would  have  shielded  him  ;  if  he  has  been  deluded 
into  the  purchase  by  the  mortgagor,  i^norantly,  and 
innocently,  the  statute  will. protect  him. 

Jt  is  true  the  mortgage  of  the  complaioint  hos 
^*^rt«a^  had  ^^^  recorded.  But  this,  although  it  loayiprce  ujv 
^In^iSyre- ^n  William  D.  Young  constructive  notice,  so  th^t 
cordad,doe9  the  title,  he  acquired  could  not  be  good  withput  the 

notafi«etthe  i^atute  in.his;iavor.  yet  this  constructive  notice  Joes 

case.  '  ^ 
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not  prevmt  the  operation  of  the  statute,  jiroyided  Temo  fto. 
the  possession  is  such  as  the  law  calls  adverse.  •         ^  TV 

We  therefore  conceive  that  the  statute  is  a  bar  in  ' 

equity,  as  it  would  have  been  at  law,  if  this  was  a 
lagal  action. 

The  decree  of  the  court  below  is  therefore  re* 
versed,  wilh  costs,  and  the  cause  remanded  with  di* 
rectioos  to  dismiss  the  bill  with  costs. 

CriUenden  aitd  WickUffe  for  i^pellants  Chinn  for 
appellee.  -* 


Castleman  vs.  Combs  ^c.  kijsctwh^ 

Error  to  the  Henry  Circuit;  Hs.nat  DAriooE,  Judge.  Caia51. 

SUritttei.     Saks  of  lands  in  adversary  possession.    Prac- 
tice in  Jumcsfy.     Saks  pendente  Ute. 

Judge  MiLi.8  delirered  the  opinion  ol  the  court.  Maj  7« 

Jonah  Combs  sold  to  John  Castleman  statem«it  of 
about  two  hundred  acres  of  land,  and  gave  his  bond  the  iacti. 
for  a  conveyance  on  the  26th  of  October,  1818. 
Combs  had  held  possession  of  the  land  from  the 
vear  1793,  having  taken  it  under  a  Mr  Webb,  but 
how  Webb  claimed  it,  does  not  appear.  John  Bow- 
man, during  the  possession  of  Combs,  and  before 
the  sale  to  Castleman,  brought  his  ejectment,  and 
recoyered  a  iudgroent  against  Combs  for  the  land, 
and  Combs  tnen  bought  of  Bowman,  and  took  his 
bond  to  convev  the  title  when  the  purchase  money 
was  paid.  Tkis  bond  of  Bowman,  Combs  also  as- 
signed to  Castleman,  when  he  sold  to  him,  in  addi- 
tion to  giving  his  own  bond  to  convey,  and  Owibs 
placed  Uastleman  in  possession  of  the  land,  aotf  he  t 

made  improvements  thereon. 

Castleman  brought  his  bill  in  equitv  to  get  credits  ReMiMoa  o( 
on  the  purchase  money,  which  he  claimed  against  the  contract. 
Combs,  and  also  for  a  snecific  performance  of  the  •Jf^iurrender 
contract,  against  both  Combs  and  Bowman,  and 
amended  his  bill,  praying  a  rescission  of  the  contradL 
The  circuit,  court  set  aside  the  contract,  decreea 
Combs  to  restore  the  purchase  money,  and  pay  for 
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CisTLMAif  liBprov^ttMtg,  and  Cartleinan  to  pay  rents  and  t^ 
Cottlsfttt      store  the  po8sc«uon.    Castleman  and  Combs  botW 
^    „'     acquiesced  in  this  decree,  and  Castieman  in  obedi- 
ence thereto  restored  tlie  possession  to  Combs. 

But  Bowman  and  others,  who  were  assignors  of 
the  notes  given  by  Castieman  to  Combs  for  tlie  pur* 
hen  K^^  chase  money  for  the  land,  were  dissatisfied  with  the 
to.  decree,  and  a  writ  of  error  was  sued  out,  in  the  naiM 

of  all  the  defendants,  to  reverse  it>  This  court  re* 
versed  the  decree,  and .  directed  the 'contract  to  be 
enforced,  as  will  be  seen  by  the  reported  case  in  4 
Lit.  Rep.  SOS,  to  which  we  refer  for  a  more  accurate 
and  circumstantial  history  of  this  case. 

On  the  return  of  the  opinion  and  mandate  of  (his 
court  to  the  court  below,  some  further  ])roceedii]gs 
were  had  and  a  final  decree  entered,  which  wUl  bo 
hereafter  noticed. 

Castieman  being  thus  compelled  by  the  decree  of 
this  court  to  abide  by  the  contract,  and  pay  for  the 
land,  wished  the  possession  again  restored  to  him, 
as  he  was  indubitably  entitled  to  it,  on  the  decree 
affirming  the  contract. 

But  he  did  not  find  Combs  as  ready  to  restore  the 
possession  in  conformity  to  the  opinion  of  this  eourt^ 
as  Castieman  had  been  in  obedience  to  the  decree  of 
the  court  below.  For  Combs,  about  one  month  nt* 
ter  the  decree  of  this  court  was  rendered,  had  con- 
veyed seventy-«ix  acres  of  the  land  to  WilUaiA 
Combs  and  John  B.  Hancock,  being  the  most  valu- 
able part  including  the  improvements,  and  aUhourt 
William  had  previously  lived  with  Jonah,  vet  hS 
entered  after  this  deed  in  a  new  character,  as  be  con- 
tends  in  proof  in  this  cause,  and  that  Jonah  abdicat- 
•  S|d  his  authority  as  lord  of  the  soil,  in  lavor  of  Wil* 

liam,  who  now  became  family  ruler;  and  although 
Jonah  was  first  master  of  the  family,  and  William 
the  boarder,  or  guest,  now  William  becomes  noaster* 
and  Jonah  the  guest,  and  William  professes  under 
his  deed  to  hold  absolutely  and  adversely  agatoet 
the  world. 

^.,       •       ,  Castieman  having  paid  up  to  Bowman  the  pur- 
cattlsvsa'f    ol^ money, whichJbnahCombswasboundtcpays 
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«ad  hcAdiiic  the  aingnment  of  Bo\niiaii'«  boad  Xq  CastzJicav 
Jonah  Coinbs>  received  from  the  ezeciitora  of  John  ^    ^"^ . 
Bowman  (he  having  departed  thi«  life  and  author-   Z^"**    ^    ■' 
ized  hia  executors  by  -will  to  convey  the  estate,)  a  evidence  of 
conveyance  of  the  liftnd,  and  brought  this  actioo  of  title. 
Cjlectmeat  against  both  Jonah  aad  WiJJiam  Combi 
and  Hancock  for  the  knd. 

On  the  trial  he  gave  in  evidence  Bowman ^spatent, 
bis  conveyance  from  Bowman's  executors,  the  re* 
eord  of  the  aforesaid  chancery  suit  between  the  par* 
ties^  including  all  the  writings  which  had  passed  be^ 
tween  them,  as  well  as  the  different  decrees  which 
had  been  rendered.  - 

The  defendants  eave  in  evidence  the  long  posses'^  Combs' 
ioji  of  Jonah  Comosj.  with  a  patent  ii>  the  name'  of  grcnndnot  - 
John  May,  and  some  conveyances  to  Jcmah  Comb§  defeoce. 
by  others  professing  to  hold  under  May,   tli6  con^t 
veyance  to  William  Combs  aad  Hancock,  and  th« 
professed  adverse  possession  of  the  two  latter. 

The  court  below,  at  the  instance  of  the  defendant's  Instrootioo* 
counsel,  instructed  the  iury — "that  if  they  believed  of  the  circuit 
from  the  evidence  that  the  defendant  William  Combs  ^^°^^- 
w^  in  the  possession  of  tlie  seventy-six  acres  con* 
tained  iu  the  deed  of  Jonah  Combs  \o  said  William 
Comba  and  Hancock,  and  of  no  other  part  of  the 
land  embraced  by  the  pateat  of  Bowman,   before 
ivod  at  the  date  of  the  deed  of  conveyance  from  the 
(ptecutors  of  Bowman  to  the  lessor  of  the  plainttfi^ 
and  that  said  William  held  adversely  to  the  claim  of 
aaid  Jonah  and  all  others,  the  said  deed  from  the 
executors  te^  the  lessor  did  not  pass  to  him  such  title 
as  to  enable  him  to  maintain  this  action  against  said 
WiUiam  Combs." 

Under  this  instruction  the  jury  found  for  the  ie^  Verdict  and^ 
fcndants,  and  judgment  was  rendered  accordingly,  judgment  for 
Castlenmn  excepted  to  the  opinion  of  the  court,  and  ^^^^^''^^^n^- 
bas  brought  this  question  before  us  by  writ  of  error. 

As  the  deed  of  Jonah  Combs  to  WiUiam  Combs  if  ^^^^^ 
4ated  the  second  day  of  January,  1JS24,  and  the  deed  against  the 
from  the  executors  of  Bowman  to  Castleman,  the  'aleonand 
lessor  of  the  plaintiff,  is  dated  the  l^th  of  Marqh^  "^^^^^ 
li25,  end  the  ain.  olaMWibly  eBtiileci^'An  wci^ifmt  ii»Bof^fy. 
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CASTLfMAK  vive  and  wnend  the  champerty  and  maintenttiice  law^ 
^  ^■'  and  more  eflfectually  to  secure  the  bona  fidt  occii«> 
-^oMBB  &c.  pj^jj^g  Qf  i^nj  within  this  common  wealth," — Session 
acts  of  1823,  p.  443  was  passed  on  the  7th  January,- 
1824,  and  took  effect  on  the  1st  of  July,  1824,  we 
have  no  doubt  that  the  motion  made,  and  the  in* 
struction  given  by  the  court,  was  intended  to  bring 
the  case  of  the  lessor  of  the  plaintiff  within  the  pur*^ 
view  of  that  act,  and  to  destroy  the  effect  of  his  ti' 
tie  in^  consequence  thereof.  The  first  section  of 
.  that  act  provides  ^Hhat  no  person  shall  sell  or  pur- 
chase by  deed  of  conveyance,  or  bond,  or  executory 
contract,  any  pretended  title  or  right  to  land,  of 
which  any  other  person  than  such  vendor  or  vendee 
shall,  at  the  time  of  such  sale  or  purchase,  have  pos- 
session adverse  to  the  right  or  title  so  sold  or  pur- 
chased, and  every  deed,  conveyance  bond,  or  con- 
tract, made,  executed  or  entered  into,  in  violation 
of  this  section,  shall  be  void;  and  no  ri^ht  of  action 
shall  accrue  to  either  party  under  sucn  deed,  con- 
veyance, bond,  or  contract." 

Allowing  the  defendants  below,  or  either  of  them, 
Act  prohibit-  the  benefit  of  or  shelter  from  this  act,  or  to  protect 
ingthesaloof  themselves  by  it  as  a  shield  in  this  action,  is  so  re- 
wneuomeB'    pugiiant  to  tlie  moral  sense  of  all  who  are  conver- 
sion, do^ot  sant  with  the   history  of  the  transaction,  that  we 
iipply  when    should   hesitate  long  before  we  should   permit  it. 
hiidTKh  ^®  ^""^^  consent  to  dress  up  William  Combs,  with 
manner  that    &1I   his  boasted  independence  of  tenure,  or  his  co* 
be  is  bound     tenant  Hancock,  or  his  former  landlord,   bat  now 
thepSSession  **"™We  guest,  Jonah,  in  the  habiliments,  of  an  ad- 
to  the  vendee  verse  possession,  within  the  meaning  of  the  act.     In- 
withoutques-  deed,  to  do  so,  would  be  highly  indecorous  to  the 
tioning  his      legislative  branch  of  the  government,  and  would 
convict  them  of  the  intention  of  weaving  a  covering 
for  stratagem,  cunning  and  fraud,  which  is  utterly 
inadmissible.     We  cannot  presume  that  the  legisla- 
ture intended  to  dissolve  the  strong  ties  of  contracts, 
or  the  equitable  or  legal  relations  which  then  might, 
or  hereafter  may  exist  between   parties,  relative  to 
the  possession  6f  land,  and  especially  those  relations 
or  rights  of  possession  which  were,  or  shall  be,  filed 
*  iBd  settled  by  the  judicial  tribunals.     We  might  as 
^U  say,  that  every  tenant  for  years,  might,  in  viola- 
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tion  of  hislease^  atlorn  to  a  new  landlord,  or  acquire  CitrLtwATf 
a  new  title,  and  then  declare  independent  of  his  ^    ^^' . 
landlord  and  thus  become  an  adverse  possessor;  or    ^^^^ 
that  eyerv  vendor  possessing  the  land,  and  bound  to 
perform  fcis  contract  by  paying  the  money  and  ac* 
cepting[  a  title,  and  every  vendor  bound  to  give  up 
possession  and  convey  the  land  to  his  vendee,  might 
acquire  a  new  title,  or  convey  his  title  to  another, 
-who  should  proclaim  adverse  possession,  as  to  sup- 

Sose,  that  Jonah  Combs,  or  any  person  holding  un* 
er  him,  could  do  so  in  this  action.  We  have  no 
doubt,  that  all  ihelr  different  relations  with  ref^ard 
to  title,  are  left  between  contracting  parties,  since 
the  act,  in  the  same  situation  in  which  they  were  be- 
fore; and  wherever  there  is  such  privity  of  estate 
between  two,  that  one  ii  looking  to  the  otiier 
for  a  conveyance  or  possession,  under  a  solemn 
contract  or  the  adjudication  of  a  court  of  com- 
^tent  jurisdiction,  their  relation  is  not  affected, 
and  that  the  slalote  is  designed  to  embrace  tiie  case 
of  claimants  on  one  side  and  possessors  on  the  other, 
'  of  strangers  in  estate,  or  such  possessors  as  can, 
without  violating  the  principles  of  law  or  con- 
science, hold  adversely  to  the  claimant,  who  holds  a 
title  for  the  land*. 

By  attending  to  the  ease  of  Jonah  Combs,  it  will  Where,  afiet 
be  found  that  he  has  not  one  feature  of  an  adverse  theHrcrfcof 
possessor  to  Castleman.     We  have  not  thought  it  ne-  IoflrT,rewi'nd 
eessary  to  look  with  a  critical  eye  into  the  title  of  {ne:  the  coq- 
Castleman,  derived  from  Bowman's  executors.  What-  trnot,  the 
ever  that  title  may  be,  we  know  it  was  derived  jij  poB^ie^lon 
through  Jonah  Combs,  and  that  Jonah  Combs  was  surfrndirs  t^ 
bound,  both  by  his  contract  and  the  decree  of  this  the  vt^ndor, 
court  not  only  to  allow  Castleman  the  title  of  How-  '^^^'^  **'."' 

1     .     I  /  •  .  .  ..I    .^  decree  IS  re-  . 

man,  but  abo  his  own  conveyance,  carrying  with  it  verged  h^re, 
erery  other  title  he  might  hold;  and  as  he  had  tak-  and  thf  con- 
en  the  possession  back  from  Castleman,  in  t  ompli-  g'^^he^'"™' 
mncewith  the  first  decree,  he  became  bound  on  the  aceueMhica 
.  reversal  of  that  decree,  and  a  decree  enforcing  the  to  restora- 
contract,  to  restore  back  that  possession  and  account  ^>^"* 
for  the  profits.     Indeed  it  might  be  plau^^ibly  con- 
tended that  Jonah  Combs  ought  to  be  e;.4opped   to 
question  Castleman's  title,  or  gain  say  his  right^jff 
posflemoD)  by  analogy  to  the  principle  recognised 
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Castixhait   by  this  «Dart,  that  a  vendee  of  land  who  bad  UV^n 
Co  ^a  &c      possession  from  the  vendor,  and  then  has  recovered 
^'"^  from  that  vendor  his  purchase  money  back,  canned 

be  permitted  to  question  his  vendor's  title  in  an 
ejectment  to  regain  the  possession  by  the  vendor. 
But  it  is  not  necessary  that  we  should  decide  this 
point,  as  Castleman  appears  to  have  title  derived 
through  Jonah  Combs,  and  to  have  the  strongest 
claims  to  the  possession,  both  in  law  amd  conscience^ 
sanctioned  by  a  decree  of  this  court. 

We  cannot  but  renretthat  the  case  of  the  fessor  of 

In  fueh  case,  (be  plaintiff  in  the  chancery  suit,  after  the  return  of 

^?lll!7o!!r  the  decree  of  this  court  to  the  court  below,  has  been 
of  the  cause  ■      ■■.  i  .  •  .  '       ,  • 

to  tb«  circait  SO  badly  managed,  as  to  give  rise  lo  this  suit,  and 

conrt,  the       produce  so  much  delay  and  expense  attending  it.  In 

ot'^ht  to  hsTe  **"**  ^^^  ^^  dismissed  Bowman  and  Smith  and  T: 

the  potion  &  W.  Smith  the  assisfnees  of  Combs  from  the  eause. 

rettored.  and   We  also  laid  down  the  principles  on  which  the  ac^^ 

wntr&c  aW^  counts  of  Castleman  and  Jonah  Combs  were  to  be 

fettled  ai  a     Settled,  leaving  the  court  below,   by  the  ordinary 

part  of  the      usages  of  courts  of  equity,  to  take  this  ac^ounl — to 

original         ascertain  whether  any  thing  remained  due  of  the 

md^the^par-  Purchase  money  from  Castleman  to  Combs — and  to 

ties  to  law  to  |)rov]de  for  its  payment,  and  to  decree  Castleman  a 

finish  the        title  as  his  original  bill  required.     It  was  also  com- 

c^  ancerj        petent  for  that  court,  to  inquire  into  the  possession 

ad  interim^  to  take  an  account  of  the  mesne  profits^ 

and  to  place  the  possession  where  it  ought  to  be. 

For  all  these  purposes  tiiat  cause  was  open,  and  on  all 

these  points  the  chancellor  should   have  acted  wilhf 

out  contravening  the  decree  or  opinion  of  this  court. 

If  these  points  had  been  taken  up  and  acted  upoQ 

b^  the  chancellor,  he  would  have  set  this  matter 

right,  at  once,  and  have  cut  oiT  the  necessity  of  this 

action  at  law.     Instead  of  this,  that  court,  after  dis* 

missing  Bowman  and  Smith  and  T.  &  W.    Smithi 

proceeded,  between  Castleman  and  Jonah  Combs, 

to  decree  that  if  the  balance  was  this  way   or  thati 

then  such  and  such  decree  should  be  made,  adopting 

the  directory  language  of  this  court  in  settling  th^ 

principles  of  the  account,  for  a  certain  decree  after 

the  account  was  settled,  and  then  gave  to   Cas' 

tkman  his  costs,  and  stopped  short  of  giving  hm 

the  title  or  po8sesAiop>  to  ppth  pI  whicJi  be  ^as  w 
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lUled;  and  as  Jonah  Combs,  or  his  asrigneet ,  vrttt  re-  Castlcmait 
ceiving  the  interest  on  the  purchase  money,  so  Cas*  ^    ^'- 
tleman  was  entitled  to  the  profits  of  the  land.    Prom    ^'^^    °' 
this  defect  in  the  decree  of  the  chancellor,  this  cause 
lias  arisen.    Bui  one  thing  is  evident,  that  nothing 
which  has  been  done  by  the  chancellor  in  that  cau^, 
or  omitted  to  be  done^  has  released  Jonah  Combs 
from  the  indisputable  obligations  under  which  he 
lies,  both  in  law  and  conscience^  to  restore  to  Castle-  • 

man  the  possession  of  this  land,  which  he  got  from 
bim  under  an  erroneous  decree,  the  reversal  of    ^ 
which  bound  him  to  give  it  back. 

Having  ascertained  the  situation  of  Jonah  Combs,  Caw^f  Wii.  * 
and  shown  that  he  has  no  shelter  from  the  act  of  as*  liamComb^. 
sembly  on  which  he  relies,  we  will  attend  more  par* 
ticularly  to  the  case  of  William  Combs  and  Hancock, 
and  ascertain  whether  they  are  in  a  better  situation. 

We  cannot  help  perceiving  some  symptoms  of 
fraud  in  the  title  which  they  set  up,  aiid  entertain- 
ing some  suspicions  that  their  deed  of  conveyance 
vras  executed  to  defeat  the  decree  of  this  court,  or 
the  decree  which  the  court  below  was  bound  to  ren* 
der  in  pursuance  of  the  mandate  from  this.  Before 
that  conveyance,  Jonaih  Combs  had  been  holding  the 
possession  securely,  as  he  bad  received  it  from  Cas* 
tleman  under  the  decree  of  the  court  below.  Then, 
be  was  master  and  owner,  and  William  Combs  his 
boarder.  During  this  auiet  period,  the  decree  of 
this  court  was  announceu,  on  the  1st  of  December, 
1823,  reversing  the  decree  of  the  court  below,  and 
carrying  some  alarm  to  his  peaceful  abode.  The 
consequence,  which  must  follow,  was  a  loss  of  his 
home,  by  a  restoration  of  it  to  Castleman,  to  whom 
he  had  sold  it.  It  presented  the  enquiry,  how  was 
thb  event  to  be  avoided.  Within  about  one  month 
afterwards,  he  conveys  to  William  Combs  and  Han* 
cock,  who,  at  the  same  time,  become  not  only  the 
owners  of  the  land,  but  of  every  thing  else  which 
be  possessed.  The  tables  are  turned.  Jonah  Combi 
reMgns  the  reins  of  government,  and  William  Combsi 
tho  late  subject,  tecomes  ruler,  and  Jonah  steps 
down  to  the  degree  of  a  mere  familv  subject,  liafaW-' 
tobe  turaedout  when  bis  new  landlord  |de«ei;  bul 
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CASTLsuAn  Botwithstanding  this  sudden  change,  harmony  i 

still  to  prevail  in  the  habitation,  and  the  parties,  ia 
their  new  rehition,  seem  to.  move  on  with  as  little 
inconvenience  as  before,  and  no  one  but  Castleman 
is  left  to  feel  any  disagreeable  conseduences  from  this 
revolution  in  the  former  order  of  tilings. 

But  as  an  enquiry  into  this  matter  was  precluded 
by  the  decision  of  the  court  below,  and  there  is  no 
express  proof,  but  only  presumptive  evidence,  that 
William  Combs  and  Hancock  actually  knew  of  the 
decree  of  this  court,  and  entered  into  a  combination 
with  Jonah  Combs  to  avoid  it,  we  will  not  enquire 
further  into  this  matter,  and  will  leave  it  open  for 
further  enquiry,  if  necessary,  on  a  new  trial  in  the 
court  below. 

And  we  will  Mw  take  it  for  granted,  that  there 
was  no  actual  fraud,  and  that  both  William  Combs 
and  Hancock  acted  innocently  and  fairly  in  their 
purchase  from  Jonah;  still  we  shall  see  that  their 
conveyance  under  which  they  claim,  is  void  and 
cannot  operate  in  the  slightest  degree  to  the  prejo-' 
dice  of  Castleman. 

It  was  a  conveyance  pendtnU  lite,  and  is  affected 
with  all  the  consequences  of  such  a  deed.  The  de- 
cree of  this  court  opened  afresh  the  controversy 
between  Castleman  and  Jonah  Combs,  and  directed 
it  to  progress,  and  inevitably  fixed  the  principlea 
on  which  it  should  be  decided,  ft  was  fhere^ 
fore  lb  pendens  etflorens — in  proper  vigor  and  of  the 
most  dangerous  character.  It  not  only  told  all  pur- 
chasers that  there  was  a  controversy,'  but  also  dis- 
closed how  the  contest  must  end — that  Castleman 
must  get  the  land  and  possession.  The  rule  that  a 
purchaser,  under  such  circumstances,  must  be  affect^ 
ed  and  can  take  nothing  by  his  deed,  is  so  well 
known,  that  it  is  unnecessary  now  to  dwell  upon  it. 
It  has  been  ably  invetitigated  and  elucidated  by 
Chancellor  Kent  in  Murray  vs.  Ballou,  1  John.  Chy. 
Rep.  666;  Murray  vs.  Leiburne,  2  John.  Chy.  Repi 
441;  Murray  vs.  Finister,  Ibid.  165;  Heatty  vs. 
Finley,  ibid.'  168;  Green  vs.  Slater,  4  John.  Chy. 
Hep.  38.  It  is  a  case  where  the  maxim  caoeat  emf^ 
emphatically  and  efiectually  applies.     It  is  a  stub- 
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bora,,  iron  rule,  absolateiv  necessary  to  the  doe  %dr  Cabtlmhaw 
ministration  of  justice.     For  without  it,  controver*  ^     ^•* 
sies  could  never  end,  and  courts  could  never  give    ^''^'*     * 
the  relief  that  justice   and  equity  required-      It 
woidd  be  onlv  for  a  failing  litigant  to  place  the  sub- 
ject matter  of  the  contest  uito  the  hands  of  another 
by  sale,  and  then  the  controversy  must  begin  anew^ 
and  when  that  was  about  closing,  another  transfer 
would  again  revive  it j  and  so  on  in  succession,  till 
remedy  by  suit  would  only  mock  the  pursi^er.     It 
eould  never  have  been  the  intention  of  the  legis* 
lature,  in  the  act,  on  which  the  dependents  rely,  to     « 
destroy  this  lule  of  the  utmost  necessity,  and  to  al« 
low  a  purchaser  of  this  character,  to  assert  his  iade* 
pendence  and  proclaim  adverse  possession,  and  thus 
to  defeat  forever  a  plaintiff  in  the  recovery  of  his 
just  and  conscientious  demands. 

The  judgment  of  the  court  below  is,  therefore, 
deemed  erroneous. 

It  must  be  reversed  with  costs,  the  verdict  be  set 
aside,  and  the  cause  be  remanded  for  new  proceed- 
ings not  inconsistent  with  this  opinion. 

CrUienden  for  plaintiff;  Monroe  for  defendants. 


Wood  vs.  F.  if  M,  Bank  of  Lexington,  c^akcibt. 
and  others. 

Appeal  fjrom  the  Nelson  Circuit;  Paul  I.  Boos^ii,  Judge.        Cmc  63. 
BUb  of  Exchange,   Staiutei.  Damages. 
Cfaief  JoBtice  Bibb  delivered  the  Opinion  of  the  Conrt.  May  8. 

Nathaniel  B.  Wood,  a  resident  of  this  ^^ 
State,  drew  a  bill  of  exchange  for  jJ5,000,  payable,  change!** 
one  hundred  and  twenty  days  after  date,  to  the  or- 
der of  Martin  H.  &  Nathaniel  Wickliffe,  dated  at 
Bardstown,  on  the  first  day  of  Dec.  1819,  and  adr 
dressed  to  Mr.  James  I.  Wood,  New  Orleans.  This 
bill  being  endorsed  by  M.  H.  &  N.  Wickliffe,  and 
Philip  Reed,  was  purchased  of  the  drawer  by  the 
Farmers'  tt.  Mechanicks'  Bank  of  J^xifigton,  und 
protested  when  ^  ip|tority»  becnos^  upon  sear^ft^ 

Vol.  VII.  2L 
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Wood  the  drawee43ould  not  be  found,  and  no  person  ynnld 

or  Lsx.  fto.        In  consideration  ofthis  bill  and  protest,  the  draw- 
"— — "-— ^  er  and  endorsers  executed  their  joint  and  several  note 

payable  ninety  days  after  date.     This  note  was  not 
paid  when  due. 

On  the  6th  Dec.  1820,  the  Bank  received  and 
Suit  #n  the  credited  on  the  note,  the  sum  of  $1  ,^00.  It  was 
note  and  the  afterwards  put  in  suit,  and  pending  this  suit  the 
^*to  WiX  Prerident,  Directors  &  Co.  by  a  writing  on  a  scper- 
Hffe.  ate  paper,  assigned  this  note  to  Robert  WickMci 

reciting  that  credit,  and  the  {tendency  of  the  sait| 
authorizing  said  Wickliffe  to  prosecute,  direct,  and 
.  control  the  suit  in  their  name,  but  at  bis  costs;  to 
use  all  legal  means  to  recover  the  sum  due,  de- 
ducting the  credit  The  said  Wickliffe  received  the 
transfer  ^'of  said  note  and  suit  on  the  responsibility 
of  the  drawers,  and  without  recourse  to  the  said 
President,  Directors,  and  Company." 

Judgment  was  obtained  on  behalf  of  the  corpora- 
Jddfmentfor  tion,  Wickliffe  issued  execution,  with  credit  for 
?piS?W^  #1,500,  paid  to  the  Bank;  also,  for  $1,126  as  paid 
*  *  on  the  I5th  May,  1823. 

In  July,  1823,  Nathaniel  B.  Wood  exhibited  his 
Bill  of  Wood  bill  for  relief,  claiming  a  credit  for  $2,200,  paid  to 
^^"/"i^    .     Nathaniel  Wickliflfe  on  the  5th  February,  1823,  in- 
rSn^liewi  «^««^d  of  **»«  c«^^"t  of  $h\25,  as  of  the  15th  May. 
•gainst  dam-   He  alleffes  that  N.  Wickliffe  was,  by  letter  from  said 
•«f  ?«,*>»     Robert  Wickliffe,  authorized  to  apply  for  and  re- 
in  thJTBote      oeive  the  money;  and  he  exhibito  the  receipt  of  said 
N.  Wickliffe  for  $2,200,  of  the  date  of  the  6th  Feb- 
ruary, 1823,  expressing  the  money  was  received  (or 
Robert  Wickliffe;  claiming  also,  a  credit  for  ten  per 
cent  and  interest  thereon,  improperly  included  in 
the  note  for  damages  of  protest,  of  $500,  and  inter- 
est thereon,  when  no  damages  were  chargeable  by 
law  on  said  bill.     For  these  two  credits,  so  claimed, 
he  obtained  an  injunction.     Afterwards,  by  supple- 
mental bill,  he  claimed  an  additional  credit  for  $7S. 

Deem  of  the    ^  '^^^  circuit  judge  allowed  the  credit  of  $2,200,  of 
ciroaitooart.  the  5th  Feb.  1823,  insteadof  that  of  $1^126  as  gii^en. 
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but  rejected  the  othert,  and  dissolved  the  injunction  Woods 
in  part,  with  damages.  From  this  decree  Woodap-  „  .  ?!* 
P®**®"*  .  ofLex.&c. 

The  credit  of  jjsa,200,  in  place  of  that  of  $1,125,  JT 

was  properly  allowed.     That  Nathaniel  Wicklijae  SSooiuow* 

was  authorized  by  his  brother  Robert  to  receive  the  cd. 

money  of  Wood,  is  established  as  well  by  the  proof 

as  by  the  answer.     The  letter  to  Nathaniel*,  charged 

in  the  bill,  is  admitted  by  the  answer:  the  authority 

was  unconditional.     The  receipt  of  Nathaniel  Wick- 

liffe  is  proved  by  the  subscribing-  witness;  it  is  for 

$2,iS00,  ^'in  part  of  the  amount  due  Robert  Wick- 

liflfe."    The  language  of  the  ceceipt  is  too  plain  to 

be  misunderstood. 

The  credit  for  $76  was  properly  rejected.     The  ciajm  of  ths 
claim  reists  up6n  proof,  that  at  the  time  of  the  trans*  credit  for 
action  for  which  the  receipt  was  given,   Wood  paicl  f^^^^^' 
to  Nathaniel,  on  account  of  Robert  WickKffe,  twelve 
hundred  dollars  in  money,  and  two  bonds  amount* 
ing  to  $1075;  this  sum  of  $75  is  claimed  as  not  in- 
cluded in  the  receipt  of  the  5th  February.     But  the 
same  attesting  witness  to  the  receipt  proves,  that 
those  notes,  by  indorsement,  were  to  be  discharged 
by  $1000,  if  paid  when  due,  which  was  expected, 
and  therefore  they  were  paid,  and  accepted  and  re- 
ceipted for,  at  $1000. 

The  proof  is  explicit,  that  for  years  before  aiid  a  bill  of  ex- 
since  the  date  of  the  bill  of  exchange,  the  draw-  cbansedrftwn 
ee,  J.  I.  Wood,  has  resided  in  the  county  of  Shelby  j[*d?reMed^ 
in  this  state.     Hence  it  is  argued,  that  na  damages  Mr.  J.  I.  W. 
are  due  upon  the  bill,  because  it  was  drawn  upon  a  N.  Orleans,  ia 
resident  of  this  state,  and  not  upon  a  person  out  of  aWjl  drawn 
the  state.     The  statute  which  was  then  in  force,  and  Sm  out  of* 
not  repealed  until  the  lOth  oi  January,  1820^  (al-  this  state, 
though  in  the  Digest,  by  mistake,  the  repealing  hw  within  the 
is  stated  to  have  been  enacted  in  1819,  see  1  Diff.  ^^tb^s^. 
chap.  XXX,  sec.  5,  p.  194,)  is  thus  expressed:   ^4f  of  the  ^  of 
any  person  or  persons  shall  draw  or  endorse  any  17^«  ^^ 
bill  or  bills  of  exchange,  upon  any  person  or  per-  J^ew'recowr- 
sons  out  of  this  state,  on  an^  other  person  or  persons  able  on  it. 
within  any  other  of  the  United  States  of  North  A- 
merica,  and  the  same  being  returned  back  unpaid, 
with  a  legal  protest,  the  drawer  thereof,  and  all  otfa* 
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Wood  efs  concerned,  diall  pay  the  contents  of  said  biU  or 

.  J"r        bills,  tc^ther  with  legal  interest  from  the  time  the 

ofLm.  &c*  8^"*d  bill  or  bills  were  protested,  the  charges  of  pro- 
'  test,  and  ten  pounds  per  cent,  advance  for  the  dam- 

ages thereof."  This  statute  does  not  speak  of  a  per- 
son residing  out  of  this  state.  The  expression  re- 
lates  to  a  bill  ^'upon  any  person  or  persons  out  of 
this  state,"  within  any  other  of  the  United  State? . 
The  bill  in  question  was  drawn  on  ^^Mr.  James  i. 
Wood,  New  Orleans."  Upon  the  face  of  the  bill  it 
18  drawn  upon  a  person  as  of  New  Orleans;  and  ev- 
ery person  reading  the  bill,  would  expect  that  J.  I. 
Wood  would  be  found  in  New  Orleans^  to  answer  to 
the  bill  when  presented  for  acceptance  or  payment. 
Of  consequence,  it  is  a  bill  drawn  upon  a  person  out 
of  this  state,  within  the  meaning  of  the  statute. 

The  counsel  for  Wood  has  cited  the  case  of  Hop- 
^^  kins  vs.  Clay,  3  Marsh.  488,  and  insists,  that  accord- 

held  in  Hop-  uig  to  the  principle  settled  in  that  case,  no  damages 
kins  ▼I.Clay,  are  due  upon  this  bill.  Upon  that  case  it  is  worUiy 
^h'^'h^'  of  remark,  that  the  bills  were  drawn  upon,  and  ac- 
▼iooTame^'  cepted  by,  Hopkins,  in  this  state;  the  sale  under  the 
ment,thebin  decree  of  the  court  was  made  here;  Hopkins  ^r- 
wasaccepted  chased  at  the  sale,  and  instead  of  a  note,  as  required 
in  Keotudry  ^V  ^^^  direction  to  the  commissioner,  the  bills  were 
where  he  re-'  drawn  by  the  agent  of  the  complainant  in  the  suit, 
sided.  ppon  Hopkins,  the  purchaser,  then  in  Kentucky^  re- 

siding here,  and  the  bills  were  accepted  here,  al- 
though by  their  terms  made  payable  in  Baltimore. 
Whether  those  bills  did,  or  did  not,  shew  upon  their 
face,  that  Hopkins  was  of  Kentucky,  by  being  so 
addressed  to  him,  although  made  payable  in  Balti- 
*  more,  does  not  cert^iinly  appear  from  the  report  of 
the  case;  but  it  does  appear  that  these  bills  were 
drawn  and  accepted  in  Kentucky,  by  a  previous  ar* 
rangement  between  Clay,  the  drawer,  and  Hopkins, 
the  drawee  and  acceptor,  and  the  whole  business 
was  transacted  in  Kentucky;  so  that  no  presumption 
could  have  been  indulged,  nor  any  belief  created  by 
the  transaction,  that  Hopkins  was  of  Baltimore  when 
the  bill  was  drawn  upon  him,  and  accepted  by  him. 
It  was  a  case  between  drawer,  who  must  have  known 
the  drawee  and  his  place  of  abode,  and  this  same 
drawee,who  accepted  at  the  very  time  of  the  drawing. 
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Therefore,  the  coart  declared  that  those  bills  did  not  Wood 
come  within  the  letter  of  the  statutes  of  1793  and  p  j^m  bakk 
1798;  "for  the  biHs  in  question  were  drawn  upon  of  Lkk.  Ac. 

Hopkins,  who  was  within  this  state;"  and  that  the  — . 

circumstance  of  their  being  payable  in  Sahimore  did 
not  bring  them  within  the  statute. 

These  differences  between  the  bills  in  the  case  of  Distinction 
Clay  and  Hopkins,  and  the  bill  in  question,  are  deem-  in  the  cases, 
erf  sufficient,  by  Judges  Owsley  and  Mills,  to  take  ^y  jaX«^^^ 
this  bill  out  of  the  principle  of  the  decision  in  Hop*  Owthj  and 
kins  vs.  Clay;  therefore,  that  the  damages  were  Mills,  not  by 
properly   due,  and  charged  upon  this  bill.     The  Ji*/^*'^^'"*" 
Chief  Justice  concurs  in  allowing  damages  upon  the 
bill,  because,  according  to  his  understanding,  a  bill 
drawn  expressly  for  payment  at  a  particular  place, 
or  addressed  to  a  person  at  a  particular  plaoe^  is  a 
bill  drawn  on  that  place,  and  if  that  place  be  with- 
out this  state,  it  is^a  bill  drawn  upon  a  person  out 
of  this  state,  in  the  mercantile  sense  and  style;  and 
'within  the  predicaments  of  the  statute.  By  the  opin- 
ion of  the  whole  coart,  the  Bank  had  a  right  to  the 
damages  charged;  therefore,  the  complainant  is  not 
entitled  to  the  credit  claimed  on  that  account. 

It  seems  to  tlus  court,  that  there  is  no  error  in  the 
decree  of  the  circuit^court.  It  is,  therefore,  order- 
ed ami  decreed,  that  the  decree  be  affirmed  with 
costs,  and  damages  on  the  damages  given  upon  dis- 
solution. 

Appellee  to  have  his  costs. 

Denny  and  fiudct,  for  appellant;  FFiefclr/fe,  for  ap- 
pellee. 


Elixaheth  Glenn  i^s.  Eleanor  Glenn^  chakceet. 
exx.  and  devisee  of  John  Glenn,  dec. 

Appeal  from  the  Bullitt  Circuit ;  Paul  1.  Booker,  Judge,  Cage  53. 

Husbcmd  md  la/e.  .Alimony.  Devises.  Election. 
Chief  Justice  BfSB  deUvered  tbo  Opimon  of  the  Court. 

In  18^3,  Elizabeth  Glenn,  the  widow 


Mays. 


Bill  of  EHia- 


of  John  Glenn,  deceased)  exhibited  her  bill,  against  beth  oieno 
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Glmkw 


Deedofpft. 


FacUofthe 

case. 


Eleanor  Glenn,  execotrix  and  sole  devisee  oC  Joliti 
Glenn,  against  Silas  Barks,  and  against  the  heirs  ot 
Polly  Hill,  who  was  aAerward  Polly  Childress;  and 
against  R.  O.  Chlldres  the  husband  of  said  Polly: 

1st.    For  Alimony. 

^  2nd.    To  set  op,  and  establish  and  pursue,  her 
rights  and  consequences  under  this  writing. 

'^North  Carolina,  Rockingham  county:  To  all 
people  to  whom  these  presents  may  come.  I  John 
Glenn,  jun.  of  county  aforesaid,  send  greeting:  Know 
ye,  that  1  the  said  John  Glenn,  for  and  in  considera- 
tion  of  the  natural  love  and  affection  which  I  have 
and  bear  unto  my  step  daughter,  Polly  Hill,  and  di- 
vers good  causes  and  considerations,  me  hereunto 
moving,  have  given,  granted,  and  by  these  presents 
do  give  and  grant  onto  the  said  Polly  Hill,  her  heirs 
and  assigns  forever,  the  following  negroes,  to-wit: 
Thomas,  Dolly,  Easter,  Edmona  and  Fanny,  to- 
gether with  their  future  increase;  but  to  be  under 
the  express  proviso,  and  condition,  that  my  wife 
Elizabeth  and  myself,  have  and  keep  the  said  ne- 
croes  m  our  peaceable  possession  during  our  natural 
fives.     In  Witness  whereof,  I  have  hereunto  set  my 

hand  and  seal  this dav  of  January,  anno  domini, 

IbOO. 

(Signed)  John  Gknn,  (Seal.)" 

"Signed,  sealed^  and  deliYered,  in  the  preieiice  of 

Tkot.  Htndenon. 

A.  Hendenon.'' 

Srdly.  For  her  distributive  share  of  the  slaves 
and  personal  estate  as  widow  of  said  Glenn. 

It  appears  that  said  John  Glenn,  ooarried  the  com- 
plainant, then  a  widow,  in  North  Carolina,  shortly 
before  the  date  of  the  instrument  of  writing;  the 
slaves  therein  mentioned  were  the  property  of  said 
Elizabeth,  before  the  marriage;  the  husband  was 

fossessed  of  them  in  North  Carolina,  and  abandoned 
is  wife  about  the  year  181 1,  and  came  to  Kentucky,' 
bringing  with  him  the  slaves  or  some  of  them;  a- 
bout  the  year  1813,  he  married  the  defendant  Elea- 
nor, and  died  in  1821,  having  first  devised  his  whole 
•state  to  his  second  Vfikj  ana  appointed  her  sole  ex- 
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ecutrix.     She  obtained  letters  of  probate  in  BuUitt  Ounn 
county,  in  this  State,  wherein  he  died.  OLBini  ex'x 

The  executrix  resists  the  claim  under  the  deed;  re- — ^ 

lies  on  the  statute  of  limitations,  and  also  a  verdict  ^^Sdwt  *** 
and  judgment  in  detinue  in  her  fevor  at  the  suit  of 
the  said  Elizabeth,  founded  on  said  bill  of  sale. 
Finding  that  complainat  was  the  wife  of  said  Glenn, 
the  executrix  put  in  her  claim  as  a  creditor  for  mon- 
ey which  Glenn  received  of  her  after  the  marriage, 
in  Kentucky,  and  for  services  of  herself  and  chil- 
dren by  her  former  husband,  yet  claiming  as  s  ol 
devisee. 

Burks  had  purchased  two  of  the  slaves  of  Glenn,  DecrM  of  the 
in  his  lifetime.  The  court  dismissed  the  bill  as  to  «»«!«»*  co^^** 
Burks;  entered  an  interlocutor,  by  which  the  churns, 
for  alimony  and  under  the  deed  €>£  gift  were  reject- 
ed; admitted  the  claim  of  the  wioow,  (the  com* 
glainant)  for  her  share  of  the  slaves  ot  which 
leon  died  possessed,  and  of  his  personal  estate  after 
paymerit  of  debts;  admitted  the  executrix  to  come 
m  as  creditor  for  the  money  which  the  testator 
had  received  belonging  to  her;  rejected  the  claim 
for  the  services  of  herself  and  children,  and  appoint- 
ed a  commiasioner  to  state  and  report  the  accounts 
according  to  the  principles  of  the  decree;  from  this 
the  comi^ainant  with  the  assent  of  the  defendant  ^ 

appealed,  and  by  consent  the  suit  was  dismissed  as 
,to  the  husband  and  heirs  of  Polly  Childress,  with- 
out firejudice  to  their  claims. 

The  claim  for  alimony  was  properly  rejected.    A  Suit  for  ali- 
bill  after  the  death  of  the  husband,  for  alimony  mony  not 
from  the  time  of  abandonment  to  her  husband's  2JlJ"^^h^ 
death,  is  a  new  species  of  suit,  without  precedent,  Ui^'sdeat^ 
and  against  the  principles  upon  which  a  suit  for  ali- 
mony is  sustained. 

The  writing  from  the  husband  made  in  North  Effect orthe 
CaroVma  isx>f  such  singular  character,  that  it  has  ^*'?*'' 
produced  much  perplexity.    Jud^e  Mills  is  of  opin-  ^  eltej? 
ion  9  that  it  ought  to  be  supported  in  equity,  as  good  daughter,  of 
bUer  partes^  even  if  it  were  ineffectual  at  law;  that  daves  acquir- 
the  step-daughter  was  a  trustee  for  the  use  of  Glenn  ^  ^7  ^^ 
and  wife  during  their  Joint  lives,  and  for  the  survi-  Z^^t]^ 
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Glbitn  vor  during  life;  that  as  the  property  was  of  then^ 

Olenn  ex's.  ***®  ^^  ^^^  ^'^®  before  her  marriage,  and  the  intend 

*  of  the  deed  was  to  provide  for  her  in  case  she  8ur- 

tatetothe      vived.   the  consideration  is  such  as  to  merit  the 

rrantorand     countenance    and    support    of  a  court   of  equity. 

his  wife  for     Judge  Owsley  is  of  opinion,  that  the  wife  of  the 

a  case'be-'  **  grantor,  can  take  nothing  by  it,  even  if  it  were  good 

tween  widow  as  to  the  grantee  Polly,  after  the  determination  of  the 

j  r^^Ji^H    •     ^^^  lives.     The  Chief  Justice  is  of  opinion,  that 

,8ec.  "      *"    after  the  dismission  of  the  bill  by  consent  as  to   the 

representatives  of  Polly  Hill,  and  after  the  trial  in 

detinue,   fully  and  fairly  had  upon  the  merits,  the 

f  complainant  is  concluded  and  barred  from  setting  up 

*  any  claim  under  that  deed:  the  bill  being  for  the  on- 

I  ly  two  slaves  demanded  by  the  action  of  detinue  re* 

[  lied  on  by  the  answer:  therefore,  that  no  opinion 

on  the  deed  of  gift  is  called  for.    The  result  ol  these 

opinions  is,  that  the  complainant  can  have  no  relief 

or  benefit  from  her  claim  against  the  executrix  by 

force  of  that  deed. 

The  claims  of  the  executrix  for  servicies  of  her- 
self and  children  were  properly  disallowed.  The 
circumstances  under  which  those  services  were  ren- 
dered re|)el  any  implied  assumpsit  by  Glenn  to  pay 
for  them  otherwise  than  by  the  suppoit  and  main- 
tenance which  they  did  actually  receive. 

'Judges  Mills  and  Owsley  are  of  opinion,  that  the 
decree  is  correct  in  admitting  the  claim  of  Eleanor, 
as  a  creditor,  to  the  amount  of  the  money  which 
the  testator  received  after  his  marriage  with  her; 
that  the  marriage  bein^  void  she  is  at  liberty  to  re- 
claim her  money,  which  he  received  as  supposed 
husband;  that  she  is  at  liberty  to  protect  the  share 
<levised  to  her  from  being  lessened,  by  asserting  her 
claim  as  creditor  in  common  with  other  cluioianta 
upon  that  fund;  that  she  is  not  bound,  to  yield  her 
claim  as  creditor  because  she  is  executrix  and  resid- 
uary devisee,  nor  to  elect  whether  she  will  claim  as 
creditor  or  legatee,  any  more  than  another  creditor 
would  have  been  if  made  executor  and  residuary 
devisee. 

Dissent  or  the      The  Chief  Justice  is  of  opinion  that,  from  the 
Chief  justiue.  length  of  time  which  has  elapsed  since  that  money- 
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wus  received,  the  circurasfances  under  ^vhich  it  was  Glenw 
received,  the  co-haWtation  of  the  parties,   and  the  „    ^f- 
devise  to  her  of  his  whole  e$tate,  real  and  personal,     ^^^^'^^'^' 
the  utmost  which  a  court  of  equity  ought  to  permit 
the  said  Eleanor  to  de,  is,  to  niake  her  election  to 
abandon  the  devise  to  her  in  consideration  of  the 
void  marriage,  and  come  in  as  creditor,  or  yield  her 
claims  as  creditor  and  take  as  devisee,     tf  she   is 
permitted  to  come  in  as  creditor,  it  is  by  courtesy, 
ttot  as  of  strict  right.     The  circumstances   under 
which  Glenn  was  permitted  to  receive  and  use  the 
money,  tlie  manner  in  which  the  parties  lived  to- 
gether, would  seem  to  negative  the  idea  of  any  as- 
sumpsit or  (U'bt  from  him  to  her.     It  is  true,  the 
marrige  is  void  in  law,  (except  as  to  the  issue  of 
such  second  marriage  living  the  first  wife,  the  issue 
being  legitimated  by  our  statute,)  and  thus  one  of 
the  considerations  upon  which  the  said  Eleanor  per- 
mitted Glenn  to  use  her  money  has  failed.     But  the 
devise  to  her  is  as  wife,  in  consideration  of  the  said 
marriage,  and  their  intercourse.     The  testator   so 
calls  her  in  his  will  and  in  the  devise  to  her.     He 
received  the  money  of  the  defendant  Eleanor  as  hus- 
band, and  compensated  it  by  support  of  her  and  the 
devise  to  her  as  wife.     She  ought  not  to  be  permit- 
ted to  claim  under  the  will  as  wife  and  ilevisee  in 
consideration  thereof,  and  also  in  opposition  to  it  as 
no  wife,  and  therefore,  as  creditor   by   indulgence 
and  cotirtesy.    By  the  devise  to  Eleanor,  she  is  plac- 
ed by  Glenn,  the  double  husband,  in  a  better  condi- 
tion   than  that  of  the   lawful  wile.     It  ill   accords 
with  the  principles  of  equity  to  sufier  Eleanor,  the 
second  wife,  after  having  done  the  first   wife  the 
greatest  injury,  aa  Itppropriator  of  tt»e  person,  aifeic- 
tion^  and  propei-ty  of  iier  husbaml,  to  inflict  farther 
loas  by  lessening  the  lawful  share  of  the  lawful  wife, 
by  her  double  claim  as  creditor  and  residuary  devi-  ^ 
see.     It  seems  to  iiie  that  the  devise  to  Eleanc^r 
ought  to  be  taken  as  made  in  satisfaction  to  her  for 
that  portion  of  money  and  property  which  she  car- 
ried to  Glenn:  taking  all  the  circumstances  connect- 
ed ivilh  the  devise  to  her  as  wife,  so  called  in  the  will, 
a«d  I  cannot  doubt  that  tiie  dievise  was  superindtic- 
til  by  the  property  he  had  received  and  the  ecmntx- 
Vol.  Vir.  2M 
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Glsnit  ion  which  had  existed  between  them  as  man  and 

^    ^''      ,     wile;  that  connexion  existed  in  fact  until  dissolved 
LLsvyexx.  j^y  death,  and  the  will  is  tlie  consequence  and  sequel 
of  it. 

The  dismis^sal  of  the  bill  as  to  Burks,  the  purcha- 
ser from  Glenn,  is  approved  by  the  whole  court. 

CEETinci^TE. — This  cause  came  on  to  be  heard  on 
Decrse.  the  transcript  of  the  bill,  answers,  exhibits,  deposi- 

tions, and  proofs,  and  the  arguments  of  counsel  of 
both  parties;  whereupon,  differences  of  opinion 
arose  aaiong  the  judges  upon  some  of  the  questions 
in  the  case,  the  result  of  which,  Is,  that  the  decree 
of  the  circuit  court  is  to  be  affirmed.  It  is,  there- 
fore, ordered  and  decreed,  that  the  safd  decree  of 
the  circuit  court  be  affirmed,  and  that  the  cause  be 
remanded  to  that  court,  for  the  purpose  of  proceed- 
ing to  a  final  decree  according  to  the  principles  of 
said  interlocutor,  and  for  such  other  and  further 
pit>ceeding8  as  are  conformable  to  the  usages  and 
principles  of  courts  of  equity. 

Appellee  to  be  paid  her  costs  in  this  court. 

Denny  and  Mayes  for  appellant;  Crittenden  for  ap- 
pellee. 


€!«.^*      Commissioners  of  the  Christian  Bank 

vs.  Greenfield. 

Case  54.  Appeal  from  the  Chnstian  Circuit ;  Bem.  SnACREUfORD,  Jadge. 

Variance  between  wit  and  duJaration. 
Juae  6.  Chief  Justice  Bibb,  delircred  the  opinion  of  the  Court. 

The  writ  is  in  case,  damage  $dOO;  the 
Variance  be-  declaration  is  in  debt,  for  $480,  upon  a  note  executed 
tween  writ,    in  Oct.  1819,  to  the  President,  Directors  &  Co.   of 
the  Christian  Bank,  by  Greenfield. 

The  defendant  demurred,  and  the  court  sustained 
the  demurrer. 

The  case  does  not  come  within  the  statutes  of 'jeih 
faib'y  it  is  decided  upon  demurrer:  there  has  been  no* 
verdict  of  twelve  men;  nor  judgment  by  nihiiiM, 


in  case,  and 
declaration 
in  debt,  is 
fata]  on  de- 
murrer. 
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or  fwn  sum  infmnalus^  or  enquir}^  of  damages.  ' 

rariance  between  the  writ  and  declaration  is  so  t 

and  fetal  as  to  justiry  the  decision  of  the  court  in  *^-        ^g, 

Toiir  of  the  demurrant,  witiiout  going  into  the  oth-  Oree^pielp 

cr  questions  presented  by  the  record.  • 

Judgment  affirmed  with  costs. 

Crittenden  for  appellant;  Mayes  for  appellee. 


Hutchison's  adm'r  and  heirs  vs.   Sin^-  chancery. 
clair. 

Error  to  the  Scott  Circuit ;  J  esse  Bledsoe,  Judge.  ^ase  55. 

Evidence.  Conveyance^  Certiorari.  Pleading  in  Clian- 
eery.    Interogatorits.    Severance.    Practice  in  this 
Court. 
Judge  Mills  delivered  the  opiDioi>of  the  court.  jm,g  q 

This  bill,  filed  by  Sinclair,  states  that 
jhe  and  James  6.  Hutchison  were  joint  purchasers  of  Allegations 
a  tract  of  laod^  stated  in  this  record,  sometimes  at  of  Sinclair's 
112  acres,  and  in  other  parts  108  acres;  and  that 
they  received  from  their  vendors,  the  heirs  of  Hen- 
derson, a  joint  conveyance;  thatthc  price  was  $2,000) 
and  of  this  sum  Hutchison  paid  $1,322,  and  the 
complainant  only  $878^  which  left  the  complainant 
in  debt  to  Hutchison  the  amount  of  p22.  That 
Sinclair  sold  his  moiety  in  the  land,  and  conveyed  it 
to  Hutchison,  at  the  price  of  $30  per  acre,  and  the 
$322  was  to  be  a  part  of  the  payment  or  considera- 
tion, after  it  was  lessened  by  some  other  accounts  and 
demands  due  from  Hutchison  to  Sinclair,  which  de- 
mands are  specified  in  the  bill.  That  Hutchison  has 
died  insolvent,  or  nearly  so,  except  as  to  the  land; 
that  he  made  a  nuncupative  will,  and  disposed  of 
the  land,  first  to  his  wife  for  life>  then  to  her  ofiT- 
spring,  with  which  she  was  supposed  enceinte^  and  if 
there  was  no  offspring,  to  his  brothers  and  sisters. 
That  his  father  and  his  widow  had  administered  on 
his  personal  estate,  and  paid  it  away  in  discharge 
of  debts.  That  Hutchison,  in  bis  life  time,  had 
•old  a  part  of  the  lajid  to  a  certain  Solomon  Crom- 
baugh,  and  that  since  the  death  of  Hutchison,  cred- 


Digitized  by  VjOOQ IC 


Answer  of 
the  Hutcid' 
£ons. 


MONROE'S  REPORTS, 

lfi:TCBuo>'«  itors  had  obtained  judgments  against  his  administra^ 
adinVA  h's  ^^^^  apj  jji^  fetfaer  as  heir  at  law,  and  had  sold  by 
execution  all  tlie  lands,  except  a  small  portion  which 
is  held  by  bis  widow  as  dower.  The  purchase  from 
Hutchison  in  his  life,  and  the  several  purchasers  un- 
der executions,  as  well  as  the  administrators  and 
widow,  the  brother  and  sisters,  are  made  defen- 
dants, and  a  prayer  annexed  that  the  lien  for  the 
purchase  money,  may  be  enforced  against  the  land 
so  sold.  There  was  neither  bond  or  note  given  by 
Hutchison  to  Sinclair  the  complainant. 

The  administrators  answered  the  bill  separately, 
both  contesting  the  right  of  the  complainant  to  any 
relief. 

All  the  brothers  and  sisters  of  James  G.  HHtchi- 
ADffwerofthe  SOU,  wliosc  interest  depends  on  the  nuncupative  will, 
^h  "i^^dT' ^^'^    are  silent;  and  as  to  them,   tlie  bill  is  taken  as  con^ 
*"  '         fessed,  except  Mrs.  Lowry,  who  is  a  sister  provided 
for  in  the  will.     But  she  does   not,  in  her  answer, 
take  the  character  of  a  devisee  under  the  will,   but 
as  a  creditor;  for  it  was  by  virtue  of  an  execution 
in  her  name,  as  executrix  of  her  husband,  that  the 
land  was  sold,  and  she  became  the   purchaser,  and 
re-sold  it  to  other  purchasers,  who  appear  and  con- 
test the  complainant *s  right  to  relief. 

The  court  l)€low  settled  the  account  between  the 
Decree  of  the  parties,  and  decreed  a  considerable  sum   in   favor  of 
circuit  court.  ^1,^  complainant,  and  directed  a  sale  of  tiie  land  in 
discharge  thereof.     To  reverse  this  decree,  the   de- 
fendants below  have  prosecuted  this  writ  of  error. 

Various  questions  are  made  by  the  assignment  of 
error;  and  some  of  them  respect  the  interest  of  the 
defencUmts  themselves.  They  dispute  rank  among 
each  other.  There  is  a  purchaser  from  the  dece- 
dent, the  tenant  in  dower,  and  the  creditors  or  pur- 
chasers under  them  all,  who  contend  that  the  part 
held  by  them  ought  to  be  privileged.  We  will  first 
examine  the  complainant's  right  to  any  relief  under 
the  circumstances  of  tlie  case. 

AcknowlcJfc-  •  ^^^  ^^  aware  that  his  claim  on  the  face  of  his  deed, 
vnent,ina  is  against  him  prtma/acte;  and  be  charges  that  tlie 
dood  of  tho      sum  for  which  he  sold  his  luoiety  is  greater  than  hi» 
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conveyance  to  Hotciiison  expre^es  it,  and  he  admits  Uutchuon's 
that  tlie  deed  exprettesa  payment,  or  acknowledges  »<*»>&  h'a. 
the  consideration  paid;  all  which  imposed  upon  him  hin^'^^^^ 

the  eiMts  probandi^  especially  hs  he  had  not  any  counter 1_ 

writing,  but  rests  on  the  assumpsit  of  the  intestate,  receiptor  the 

Hutchison.  consideration 

mooey,  isbnt 
As  he  had  no  writing  evidencing  the  debt,   and  ;"^;^/««c 
the  conveyance  of  the  land  expresses  the   consider-  ttef^'^^^^j 
ation   paid,   accordin;^  to  his    own   statement,  hemaybedis- 
might  be  well  aware  tnat  there  was  some  dilBculty  prored  by  the? 
in  his  road.     It  is  true,  that  the  receipt  of  the  mon-  S'^'**^'- 
ey,  acknowledged  on  the  face  of  the  deed  mi;jht   be 
only  prima  facie  and  not  conclusive  evidence,  of    . 
payment.     But  it  imposed  upon  the  complainant, 
the  necessity  of  producing  clear   proof,  that   there 
was  a  balance  due.     This  deed,  however,  is  not   in 
the  record.     It  seems  to  have  been  there  during  the 
progress  of  the  cause  in  the  court  below. 

The  commissioner  appointed  to  settle  the  accounts,  fj>y^^^  ^^^^ 
uses  it,  and  descants  upon  its  effect.     So  strong  is  will  award  a 
the  evidence  that  this  deed   is  part  of  the  record,  txTtioran 
that,  if  its  production  tended  to  aiBrm  the  decree  of  ^a^Tof  th« 
the  court  below,  we  should  have   no  hesitation   in  record  abMnt 
sending  a  ctrivorari  (or  it  exofficio.  But  as  it  is  a  rule  of  may  tend  to 
practice  in  the  court,  not  to  award  acertioran^  ex  offi-  *?5™  the  de- 
cio,  where  the  part  of  the  record  absent  has  a  ten-  suchcase 
dendcncv  to  reverse  the  decree  or  judgment  of  the  only, 
court  below,  and  the  party  here,  who  seeks  to  re- 
verse'this  decree,  has  chosen  to  risque  the  trial  with- 
out its  production;  we  shall  accordingly  decide  the 
cause  without  the  deed,  knowing,  if  it  washerC;  that 
it  could  not  aid  the  unsuccessful  party. 

Without,  therefore,  enquiring  whether  the   com-  where  (he 
plainant  here   could  or  could   not  be  allowed  to  defendant  al- 
prove  a  greater  consideration  than  his  deed  express-  le?«8  »  fi»ct 
es,  and  taking  his  case  to  be,  as  his  bill  expresses  it,  neJ^Mn^n? 
a  case  where  the  burden  of  proof  lies  on  him,  we  be  within 
find  one  difficulty  in  the  road  of  the  complainant,  complain- 
which  we  are  not  able  to  remove,  in  attempting  to  j**^^'®  ^now- 
sustain  this  decree;  and  that  arises  in  the  pleadings.    calfa^onMm 

Tlie  answer  of  the  decedant's  father,  as  one  of  tory°to"n^-*' 
the  administrators  and  heir  at  law,  insists  that  the  swer  to  it, 
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BvTcmwtsH  conveyance  rightly  expresses  a  payment;  that  JameiF 
adm'ricb'..  q  Huchison  really  paid  to  Henderson's  heirs  the 
SnfcLAnu       whole  price  in  the  original  purchase;  and  that  the 
,  complainant  failed  to  pay  any;  and  that  it  was  in 

nnd  com-        discnarge  of  this  demand,  and  for  this   cau^,  the 
{lUiDaDt    ^    complainant  conveyed  to  Hutchison.     This  answer, 
H^rapoose,    ^^  makes  a  cross  bill,  and  appeals  to  the  oath  of  the 
the  fact  shall  complainant  to  say;  whether  this  l)e,  or  be  not,  the 
hecwnAered  fact.  To  this  charge  the  complainant  makes  no   re- 
*aiidcaDiiot     P^^'  although  he  has  answered  other   allegations  in 
be  disproved   this  answer.     This  he  evades,   and  the  point  to 
hje\i6eace,    which  he  is  calleit  to  respond,  touches  facts  which 
must  be  within  his  own  Knowledge;  and  his   silence 
on  them  must>  of  course,  operate  against  him,  and 
that  conclusively;  or  so  much  so,  that  he  cannot  be 
allowed  to  introduce  evidence  to  prove  the  fa<;t  otb* 
erwise  than  his  admission  makes  it  to  be,  so  long  as 
that  admission  stands.     To  do  so,  would  be  permit- 
ting his  proof  to  overturn  what  his  own  acts  had 
settled  against  him. 

The  answer  given  to  this  arginnent,  by  the  coun^ 

That  Mich      sel  for  the  complainant,  is,  that  the  bill  charges  the 

fact  had  been  consideration  money  not  to  be  paid,  and  that  the 
denied  bv  the  <■-         •  ^    -  i  ■  i 

complainant  ^^^swcr  on  this  pouit,  IS  Only  responsive,  and  raises 

in  hi«  bill,  no  new  matter  and  refers  it  to  the  oath  of  the  com- 
and  hi«  bill  plainant,  and  that  the  act  of  assembly  which  allows  an 
i^eroand  answer  to  contain  interrogatories  to  the  complainant, 
doei  not  alter  Only  permits  new  matter  to  be  thus  asked  and  an- 
the  case— he  swered,  of  course  the  silence  of  the  complainant  on 
oiToath"'^'^  this  point  in  the  answer,  which  more  properly  res- 
ponds to  the  bill,  ought  not  to  prejudice  him. 

We  are  tmwilling  to  give  the  statute  so  limited  a 
construction.  The  bill  of  the  complainant  here,  is 
not  sworn  to,  and  the  defendant  had  a  right  to  ques- 
tion every  fact  contained  in  the  bill,  and  to  appeal 
to  the  oath  of  the  5:omplainant  for  the  truth  thereof. 
If  the  complainant  sees  cause  to  evade  an  answer, 
where  the  subject  matter  must,  from  its  nature,  rest 
in  his  own  knowledge,  his  bill  cannot  aid  him;  and 
the  fact  must  be  taken  as  against  the  bill,  and  he  be 
precluded  from  proving  the  contrary.  The  testi- 
mony adduced  conducing  to  show  that  the  payment 
was  not  made,  is  not  of  the  most  satisfactory  kind, 
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if  it  could  be  heard;  but  whatever  its  merits  may  Hutcrisott^s 
be,  it  must  be  disregarded  in  the  consideration  of  ^^'f^^'*- 
^^^  case.  SmcLlui. 

It  is  however  insisted,  that  this  difficulty  rests  on  ""^ 
the  answer  of  Hutchison,  the  father,   and  a  failure  j^  the  suit  of 
to  reply  thereto,  and  that  before  the  hearing  of  the  alieoora- 
cause,  he  has  refused  to  prosebute  the  writ  of  error,  gainst  adnun- 
and  has  been  severed,  and  of  course  he  cannot  be  o^'^heirsand 
benefited  by  this  state  of  the  pleadings  being  in  his  purchasenof 
favor  and  against  his  adversary.     We  might  con-  alienee,  to 
cede,  that  if  this  point  operated  in  his  favor  alone,  J^^^f  ^/fif 
we  should  not  feel  disposed  to  reverse  the  decree,  purchase  mo- 
for  the  purpose  of  granting  him  relief,  which  he  re-  ney,  the  ef- 
fuses to  receive.    But  he  is  an  administrator,   and,  ^^t  of  the 
with  the  widow  of  the  decedant,  the  proper  repre-  complainant 
sen^ative  of  the  j^ersonal  estate.     The   decedant  of  an  alle^ra. 
died  childless,  and  he,  as  the  father,  is  the  heir  at  J^^n  ^^^  *?- 
law,  and  properly  represents  the  reaUy;  and  as  the  puTty  adm^r, 
nuncupative  will  cannot  pass  the  land,  the  legal  title  is  not  dimin-' 
is  in  him,  till  divested.     Under  him,  the  defendants,  ished.by 
holding  as  creditors,  claim  title,  as  his  title  as  heir  jfj"Jo"prow- 
has  been  sold  under  execution.     His  severance  can-  cute  in  this 
not  therefore  prejudice  the  interest  of  others,  with  court,  to  re- 
whom  be  fails  to  prosecute.     Their  interest  must  be  crM^a^^ainsV 
decided,  in  all  respects,  as  if  he  had  not  been  sever-  himself  ami 
ed.     He,  who  is  severed,  may  get  clear  of  costs,  or  others. 
may  jeopardize  his  own  interest;  but  he   cannot  af- 
fect the  interest  of  others  by  the  severance.     That 
remains  as  if  he  was  still  a  party,  and  the  reversal 
will  be  as  obligatory  as  if  he  had  continued.     Every 
fact,  therefore,  which  the  administrator  who  has 
been  severed,  has  made  appear  to  the  prejudice  of 
the  complainant  and  benefit  of  others,  must  still  op^ 
erate  to  the  benefit  of  these  others  concerned. 

The  fact  being  admitted  by  the  complainant's  si- 
lence, that  the  payment  has  been  made,  there  is  no 
lien,  and  consequently  the  decree  must  be  reversed 
with  costs,  and  the  cause  be  remanded,  with  direc- 
tions to  dismiss  the  bill  with  costs* 

Chinn  for  plaintiffs;  Lyh  and  Depeto  for  defendant. 
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Cflse  56. 

June  6. 

DeclaratioD 
on  a  covo« 
n ant  for  bank 
notes,  dated 
iu  1823. 

Kndorscment 
for  bank 
notes. 


Verdict  for 
ilamtiges 
equal  to  prin* 
cipal  and  in^ 
tcrestf  nod 
judgment  for 
monejr. 


In  case  of 
covenant  for 
bank  notes, 
-within  the 
net  aathoriz* 
ingthc  recov- 
ery in  kind, 
the  judgment 
ongnt  to  be 
but  for  the 
nominal 
amount  to  be 
discharared  in 
the  bank  pa- 
per. 


Otoens  vs.  HoUiday. 

Error  to  the  Clarke  Circuit;  Gjco.  Shanhon,  Judge. 

BarUi  note  cantracU.    Eividence.   Judicial  noUce,    Jud^- 
mefU,    Interest.  Amtndment.  Error. 

Judge  Ow8L£y  delivered  the  Opinion  of  the  Court. 

HoLLiDAY  sned  Owens,  in  covenant,  and  deckr- 
ed  CN1  a  note,  dated  the  3rd  of  March,  18^,  for  one 
hundred  dollars  in  commonwealth's  Baiik  paper, 
payable  the  first  of  January  thereafter. 

Upon  the  declaration  HoUiday  endorsed  that  he 
was  willing  to  accept,  in  discharge  of  the  judgment 
to  be  rendered,  eitlier  notes  on  the  bank  of  the  com- 
monwealth, or  notes  on  the  Bank  of  Kentuckv',  or 
any  of  its  Branches. 

Owens  failed  to  apjjcarto  the  action,  and  anenqui* 
ry  of  damages  was  awarded  by  the  court.  One 
hundred  and  eighteen  dollars  and  fifty  cents,  dama- 
ges, were  assessed  by  the  jury;  and  judgment  was 
thereupon  rendered  by  the  court,  "that  HoUiday  re- 
cover of  Owens  the  damages  aforesaid,  by  the  jurors 
in  their  verdict  aforesaid  assessed,  and  also  bis  cost, 
by  him  about  his  suit  in  thi^  behalf  expended.'' 

»No  question  of  law  appears  to  have  been  made  on 
the  trial  in  the  circuit  court,  nor  was  there  any  ap- 
plication  for  a  new  trial. 

The  assignment  of  errors  iS'  predicated  upon  the 
supposition,  that  this  is  one  of  those  cases  which 
came  within  the  act  of  tlie  Legislature  of  this  conn- 
try,  authorizing  the  recovery  of  bank  paper  specific 
cally,  and  goes  to  question  the  correctness  of  ttie 
judgment,  in  not  conforming  to  the  provisions  of 
that  act. 

There  is  evidently  no  conformity  between  the 
judgment  required  to  be  rendered  by  the  act,  and 
that  which  was  entered  in  this  case,  either  in  the 
amount,  or  in  the  thing  by  which  the  judgment  is 
to  be  discharged.  This  judgment  is  not  for  the  pre- 
cise nominal  amount  of  the  note  sued  on,  nor  is  it 
entered  to  be  discharged  in  notes  of  the  bank;  and 
by  the  directions  of  the  act,  the  judgment  is  not  on* 
ly  required  to  be  entered  for  the  nominal  amount 
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of  the  note,  but  moreover,  that  amount  is  reqair- Owkks 
ed  to  be  entered  in  the  judgment,  to  be  dificharged  holmday. 
in  bank  paper. 


Were  the  present  case  admitted  to  be  one,  there-  ^  °^^J^™f °.^ 
fore,  that  comes  within  the  provisions  of  the  act,  ration  b^t^e 
vre  should  have  no  hesitation  in  saying,  that  the  plaintiff,  that 
judgment  could  not  be  sustained.  But  is  not  under-  the  bank  pa- 
fltood  lo  be  such  a  case.  The  note  sued  on  bears  j^ceTvedfdoes 
date  prior  to  the  passage  of  the  act,  and  the  act  has  not  empower 
heretofore  been  construed  not  to  apply  to  contracts  the  court  to 
made  before  ite  passage.  .     Z^^te 

Uncontrolled  by  the  act,  the  judgment  was  cor-  f^  STcaw^iot* 
rectlv  rendered  without  regard  to  iMink  paper.    It  ^Uij^n  the^ 
coula  not,  in  fact,   have  been  regularly  entered  to  statute. 
be  discharged  in  bank  paper.     It  required  the  exer- 
tion of  Legislative  power  to  authorise  judgment  to 
be  rendered  for  bank  paper  in  any  case,  and  it  is  on- 
ly in  cases  to  which  the  act  of  the  Legislature  ap- 
plies, that  judgment  can  now  be  rendered  in  that 
commodity. 

The  damages,  it  is  true,  are  greater  tlian  thenom-  This  court 
inal  amount  of  the  note  sued  on,  and  as  men,  we  cannot,  fir 
may   know  that  the  p4)er  of  the  bank  has  never  ?fa"  da^mawJ 
been  equal  in  value  to  gold  or  silver.     But  there  ap-  equal  to  pHn- 
pears  to  have  been  oo  objections  to  tlie  assessment  of  cipal  and  in- 
damages  made  by  the.  jary  in  the  circuit  court,  and  ^7eMBt  for 
after  being  acquieseed  in  tbere  by  the  parties,  it  is  baXpaper, 
sot  for  us,  ex  officioj  to  take  notice  of  the  value  of  dated  before 
bank  paper,  and  overturn  the  verdict  and  judgment  |q®^^*J^^^' 
because  the  jury  has  placed  too  high  an  estimate  on  covery  in ' 
the  paper.  kind,  are  ex- 

But  tliere  appears,  from  &  return  made  by  ifae 
clerk  of  the  court  below,  to  a  urtiorari  which  went  An  attempt, 
from  this  court,  that  at.a  term  subsequent  to  render-  at  a  subie- 
ing  the  original  judgment,  and  since  the  cause  has  ?" amend"a 
been  in  this  court,  an  amendment  has  been  made  to  judgment 
the  judgment  by  that  court,  so  as  to  make  it  dis-  rightly  ren- 
'€^rgeabte  ia  thank  paper;  and  it  becomes  n«<«S8ary  ^^fj*^^^'^^^*^^' 
to  decide,  whether  any,  and  if  any,  what -effect  that  ^^ke  it  for 
amendment  is  to  have  upon  the  original  jndgment?  bank  paper, 

We  hare  said  that  the  judgment  >has  teen  amend-  *^  ^  ^   ' 
ed,  but  we  liave  so  said  because  it  is  so  denominated 
Vol.  VII.  2  N 
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By  the  court  below,  and  not  because  it  can,  yt'tk 
strict  propriety,  be  said  to  be  an  amendment.  To 
^  amend,  is  to  correct  that  which  is  erroneous,  and 
needs  correction;  but  to  make  that  which  is  already 
correct  erroneous,  cannot  with  any  propriety  he 
said  to  be  an  amendment;  and  we  have  seen  that  the 
judgment,  as  originally  rendered,  was  correct,  and 
that  the  attempt  to  amend  it  was  only  calculated  to 
make  the  judgment  illegal  and  invalid.  Such  an 
effort  is  not  to  be  indulged,  and  though  allowed  in 
the  court  below,  cannot  prevail  in  this  court,  so  as 
to  produce  any  effect  on  the  judgment,  as  originally 
rendered. 

The  judgment  is,  therefore,  affirmed  with,  cost 
and  damages. 

Hanson  for  plaintiff;  French  for  defendant. 


Appbal  to 
THS  Cut,  €• 

Case  57. 


Jane  6. 

Warrant  Igr 
MorrisoD  ▼!• 
Bemple. 


Setoff  relied 
ouin  defence* 


Semple  lis.  Morrison. 

Appeal  from  the  Jefferson  Circuit ;  Heu ay  Fiktlk,  Judge. 

Jlpptak  m  thA  drevit  eourU.    Set  off.  Infants.  Void  and 
Voidabk.   Jbsignments. 

Judge  OwsLXT,  delivered  the  Opinion  of  the  Court. 

Morrison  sued  out,  from  a  justice 
of  the  peace  of  Jefferson  county,  a  warrant  against 
Semple,  on  the  following  ass^igrned  note: 

^<Due  Richard  Taylor,  Jun.  twentj-five  dollars, 
ninety-four  cents,  specie,  for  surveying  two  thou- 
sand acres  of  land  below  Tennessee  river,  for  the 
heirs  of  John  W.  Semple,  dec'd,  June  24th,  18M. 

/.  Sempfe." 

I  assign  the  within  note  to  Moses  Morrison,  for 
value  received.  Richard  Taylory  jirn. 

The  warrant  was  defended  hy  Semple,  and  the 
following  endorsed  note  set  up  and  relied  on  by  way 
of  set  on : — 

'^For  value  recM,  I  promise  and  oblige  myself^ 
my  heirs,  tie*  to  pay,  or  cause  to  be  paid,  unto  Kich* 
ard  Taylor,  Sen.  his  heirs  or  assigns,  the  just  and 
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full  sum  of  two  hundred  and  twenty-five  dollars,  SiaircE- 
earrent  money  of  Kentucky,  on  or  before  the  fif-  ^   ^*' 
tcenth  day  of  May,  1821;  as  witness  my  hand  this  ^'*^^'^^' 
£srt  day  of  Dec.  1 820.  Richard  Taybr^  jun.^' 

^*The  above  note  I  give  to  my  grand-daochter,  Ma- 
tilda Fontaine,  as  witness  my  hand,  this  7th  of  Dec. 
1824.  Richard   Tciyfor,  Scn.^ 

<<For  value  rec'd,  I  assign  the  within  note  to 
James  Semple.  For  Mcailda  FonUnnci 

John  JVebon." 

The  justice  gave  judgment,  on  the  trial  of  tlie  Jud^entof 
warrant,  against  Morrison^s  right  to  recover;  but  J^JnttMw- 
Semple  not  being  satisfied  with  the  judgment,  and  ^n,andap- 
entertaining  the  opinion  that  it  should  have  went  peal  by  Sesi^ 
further,  and  awarded  to  him  the  residue  of  the  P^®- 
note,  set  up  by  way  of  offiet^  appealed  to  the  circuit 
court. 

Being  informed  by  Semple,  that  the  contest  was  Appeal  dif- 
settled,  the  circuit  court  made  an  order  dismissing  P*"®f  ?" 
the  appeal;  but  at  a  subsequent  day  of  the  same  tionf  and™^ 
term,  the  oi der  of  dismission  was  set  aside  on  the  reinstated  on 
motion  of  Morrison. '  Mottmoh^h. 

The  first  question  is,  as  to  the  propriety  of  the  Appellant  in 
court  setting  aside  the  order  of  dismission  the  circuit 

court,  who 

The  setting  asfde  the  dismission  was  opposed  by  was  defend- 

Semple,  and  it  is  now  contended  by  him,  that  he  antbeforeth© 

had  a  right  to  dismiss  his  own  appeal,  and  that  af-  ^not^mlsf' 

ter  it  was  dismissed,  the  court  possessed  no  power  the  appeal  at 

in  opposition  to  his  wishes  to  reinstate  it.  ^"  pfeasnre, 

■^*^  but  the  ap- 

This  court,  however,  entertains  a  different  opin-  P®^^««  ""^ 
ion.  By  the  act  regulating  appeals  from  the  judg-  orthemerits. 
ments  of  justices  to  the  circuit  court,  they  are  to  be 
tried  upon  the  merits,  as  though  no  trial  had  been 
previously  had  thereon;  and  notwithstanding  the 
appeal  was  prayed  by  Semple,  we  apprehend  he  was 
not  at  liberty  to  defeat  a  trial  on  tne  merits  by  dis- 
missing the  appeal,  or,  by  opposing  a  reinstate- 
ment of  the  appeal,  after  it  was  improperly  dismiss- 
ed, prevent  an  investig^ation  of  the  merits,  and 
thereby  defeat  Morrison  in  the  recovery  of  whatev- 
er he  might,  on. a  fair  trial  of  the  merits,  prove  him- 
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self  f 0  be  entitled  to.  Whether  the  appeal  be  prajf^ 
ed  by  the  pkintiff  or  defendant  in  the  warrant,  it  k 
to  be  tried  in  the  circuit  court  on  the  merits,  and  on 
such  trial  the  judgment  should  be  either  for  the 
plaintiff  or  defendant,  as  the  merits  turn  out  to  be, 
regardless  of  the  decision  of  the  justice.  The  mer- 
its may  be  as  fairly  reached,  and  justice  as  fully  at- 
tained, on  the  trial  of  an  appeal  taken  by  the  de- 
fendant in  the  warrant,  as  if  prayed'^by  the  plaintiff; 
and  to  require  of  tlie  plaintiff,  if  dissatisfied  with 
the  judgment,  to  pray  an  appeal  after  one  is  taken 
by  the  defendant,  would,  without  conducing  to  any 
useful  or  beneficial  result,  only  tend  to  the  multipli- 
cation of  suits,  and  the  accumulation  of  unnecessa- 
ry cost  to  the  parties. 

It  was  not,  therefore,  incorrect  in  the  circuit  court, 
after  being  infarmed  that  the  contest  was  not  settled, 
to  set  aside  the  order  which  it  had  been  induced  to 
make,  dismissing  the  appeal,  under  the  erroneous 
impression  that  a  settlement  had  taken  place. 

A  jury  was  empannelled  and  sworn  in  the  circuit 
court  to  try  the  cause,  and  a  verdict  of  twenty^x 
dollars  and  forty  five  cents  was  found  for  Morrison, 
and  judgment  thereon  rendered  in  his  favor  by  the 
court. 

The  next  question  involves  the  correctness  of 
opinions  given  by  the  circuit  court,  on  points  made 
in  the  progress  oV  the  trial. 

Semple,  as  he  bad  done  at  the  trial  before  the  jus* 
tice,  relied  upon  the  note  given  by  Uehard  Taylor, 
jun.  to  Richard  Taylor,  sen.  and  to  which  we  have 
already  referred,  by  way  of  set  off  against  the  de- 
mand of  Morrison;  and  for  the  purpose  of  shewing, 
that  whilst  Richard  Taylor,  jun.  held  the  note  af- 
terwards assigned  by  him  to  Morrison,  and  upon 
which  the  warrant  was  issued,  he  was  indebted  to 
Semple  a  much  larger  amount,  and  for  the  purpose 
of  shewing  Semple^s  right  to  a  discount,  the  note 
of  Richard  Taylor,  jun.  to  Richard  Taylor,  sen. 
together  with  the  several  assignments  thereon,  was 
read  in  evidence  by  Semple  to  the  jury;  and,  after 
other  evidence,  going  to  prove  that  Matilda  Pon- 
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taine  witfi  an  ift&nt  at  ibe.  date  pf  the  assigntDent  of  Semple 
tl^  note  to  Semple,  was  decided  to  be  competent  by  ^   ^'-^^ 
the  court,  tlie  fact  of  her.  iidancy  at  that  time  M?tui     ^^^^^^ 
atlmitted  by  Semple.     It  was  also  admitted  by  Mor- 
rison, that  although  the  ass4g»ment  was  made   to 
Seoiple  by  Nelson,  as  the  agent  of  Matikla  Fontaine, 
it  was  done  in  her  presence^  and  by  her  direction 
and  consent. 

Upon  these  admissions,  and  on  this  evidence,  the 
court  instructed  the  jury  to  disregard  the  assign* 
ment  of  the' note  to  Semple. 

The  question  is,  was  the  court  correct,  either  in 
deciding  the  evidence  to  be  competent  which  went 
to  prove  the  infiuicy  of  Matilda  Fontaine,  or  in  in- 
structing the  jury  to  disregard  the  assignment  to 
Semple  r 

The  answer  to  each  brancli  of  this  question  must.  An  assign- 
we  apprehend,  be  in  the  affirmative.     It  would  have  ment  of  a 
been  otherwise  if  the  assignment  had  been  made  by  SJU"j,^Se 
Matilda  in  projper  ^rson,  and  not  by  Nelson,  who  infant  obU- 
acted  as  agent  tor -her.     If  the  assignment  had  been  gor,  is  not 
by  her  own  hand,  it  might,  no  doubt,  as  she  was  in  ^o|^]jb"'b 
the  minority,  he  avoided  by  her;  but  it  would  not  him  and  hw 
be  actually  voio,  and  none  other  except  her,  and  privies  onJy, 
those  in  privity  of  her,  could  lav  hold  of  her  mi-  ?"«}."<>*  ob- 
noritytoavoid'it.  '  ^;*^^;: 

But  the  assignment  purports  to  have  been  made  .  . 
by  NeJsoD  for  Matilda,  and  the  doctrine  is  well  set-  „„  aVJgn! 
tied;  both  in  this  country  and  in  England,  that  on  in-  ment  hy  the 
fant  is  incapable  of  making  a  warrant  of  attorney,  infant's  at- 
and  acts  done  by  the  authority  of  such  a  warrant  are  fo^f^fg" ^^ 
not  only  voidable,  but  absolutely  and  entirely  void,  infant  cannot 
Bingham  on  infancy,  19;  Perkins  IS.     It  is  true,  the  make  anj  at- 
assignment  to  Semple  appears  not  to  have  been  made  j^*^"^/*  ^ 
under  any  written  warrant  of  attorney;  but  if,  as  parol. 
the  doctrine  of  the  law  seems  to  be,  acts  done  under 
warrants  of  attorney  are  void  because  infants  are 
disabled  from  appointing  an   attorney,  the  result  , 
must  be  the  same,  whether  the  attorney  be  appoint- 
ed by  warrant  of  ^attorney,  strictly  so  called,  or  by 
parol. 

But  it  appears  that  Matilda  was  present  at  the  as- 
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signment,  and  that  it  was  made  by  her  direciiotur 
and  conseDt.  It  was,  however,  not  made  by  her 
own  hand,  but  by  another  for  her,  and  it  must  be  ei* 
ther  indid  or  invalid,  according  to  the  rules  of  law 
applicable  to  assignments,  which  purports,  as  it 
does,  to  have  been  made  by  an  attorney  for  her,  and 
not  by  her  personally* 

The  result  is,  that  the  assignment,  in  jud^ent  of 
law,  is  void,  if,  at  the  time  it  was  made,  Matilda  Fon- 
taine was  an  infant;  so  that  the  court  cannot  have 
been  incorrect,  either  in  deciding  competent  evi« 
dence  going  to  prove  her  infancy,  or  in  instracting 
the  jury  to  disregard  the  void  assignment. 

The  judgment  is  affirmed  with  costs. 

Sempk  for  appellant;  Longhborough  for  appellee. 


cov£HANT.  Gihhs  ^  Hardin  vs.  Stone. 

Case  5%.  Error  to  the  Washington  circuit;  Wm.  L-  Kellt,  Judge. 

Covenants  for  Land.  Demand.  Canioeyaswes.  ^cquUiancu. 

June  9.  Chief  Jnstice  Bibb  ilelivered  the  opioion  ot  the  coart. 

GiBBs    and   Hardin  declared  against 

Declaration.  Stone,  upon  a  covenant  to  convey  Stone's  moiety  of 
a  certain  tract  of  two  thousand  acres  of  land,  pa* 
tented  to  him  and  William  Roberts,  the  conveyance 
(o  be  ^'by  a  special  deed,  to  be  made  when  called 
for."  The  declaration  alleged  a  special  request  at 
the  defendants  residence,  on  the  13th  July,  1824. 

The  defendant  took  issue  upon  the  demand  al* 
leged. 

On  the  trial,  the  plaintiff,  to  prove  the  demand, 
introduced  a  notice,  addressed  to  Stone,  and  deliver- 
ed by  Jesse  McDonald  to  the  defendant,  on  the  13th 
of  July,  1825,  at  his  house,  in  these  words  and  fig- 
ures : — "We  now  call  on  you  for  a  deed  for  the 
one  half  of  two  thousand  acre  survey  of  land  in 
Washington  county,  patented  to  vourself  and  W3^ 
liam  Roberts,  agreeable  to  a  bond  we  hold  on  yoa 
for  the  same.    July  IStb,  1825. 

"jBenj.  Oibbs. 

^^Mark  Hardin^  5«ii." 


Issue  on  the 
demand. 


Evidence. 
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The  plaintiff's  witnesB,  who  proved  that  he  aerv^  Gibm  &c. 
«d  the  notice,  iJso  deposed  that  he  had  no  authori-  ^^^*' 
ty,  either  from  Gibbs  or  Hardin,  to  receive  the  ' 

deed;  he  had  not  the  bond;  but  informed  the  defend- 
ant that  Gibbs  was  in  the  neighborhood,  about  two 
miles  off;  neither  of  the  plaintiffs  were  present  at  the 
delivery  of  the  notice. 

The  court  instructed  the  jury,  that  to  make  the  Infltmctioii. 
demand  a  good  one,  the  person  so  delivering  this 
notice,  ou^t  to  have  hacl  the  bond  with  him,  and 
an  authority  to  receive  the  deed.    To  this  instruc- 
tion the  plaintiff  excepted. 

The  jury  found  for  the  defendant. 

According  to  the  decisions  in  Bridges  vs.  Hard-  In  a  declara- 

Srove,  Prin.  Dec.  153;  and  Vanarsdale  vs  Craig,  lb.  tiononaooT. 
21,  a  special  request,  precisely  alleged,  wasessen-  JJy"andon** 
tial  upon  assigning  breach  of  the  covenant  to  con*  reoueti^  the 
veyland  on  request.     So,  also,  in  Shepherd  vs.  allegation  of 
Hubbard,  1  Bibb,  494;  Worley  vs  Mourning,  1  Bibb,  *  eTi'^mT 
2S4;  Stafford  vs.  Trimble,  same,  S2S.    In  this  latter  terin],  and 
case,  the  covenant  was  to  convev  on  request;  the  majbetra- 
court  decided  that  the  time  and  place  of  request  ^^^  ^^ 
ought  to  be  certainly  and  precisely  alleged.     So,  ^^' 
also,  in  Sloan  vs.  Grifleth,  Hard.  9.     These  decis- 
ions concur  in  this,  that  the  special  request,  precise- 
ly alleged,  of  a  conveyance  contracted  to  be  made 
on  demand,  is  a  substantial  averment,  the  omission 
of  which  is  fatal  after  judgment  by  default,  or  after 
isssue  and  verdict;  consequently  a  traversable  aver- 
ment.   The  plea  traversing  the  special  request  de- 
clared upon,  was  therefore  allowable. 

But  it  has  been  argued,  that  this  plea  should  have  In  raoh  pl«a 
been  accompanied  by  a  tender  of  the  deed  in  court.  *  trader  of  a 
This  was  not  necessary;  for  if  no  cause  of  action  v^anceTT' 
had  accrued  at  the  suing  of  the  writ,  the  fidlure  of  not  neoMsa- 
the  defendant  to  tender  a  deed  after  suit  instituted,  '7- 
could  not  by  resilience,  give  the  plaintiff  cause  of 
action  at  the  teste  of  his  writ. 

The  notice  given  in  evid^oe,  conferred  no  au-  Notice  in 
thority  in  itself  to  the  person  who  delivered  it,  to  wriUn^,  seot* 
demand  or  accept  the  deed,  he  had  no  authority  to  and**deifv©red 
demand  or  accept  k;  he  did  nothing  but  deliver  the  inhiaabMce 
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GiBBs  &c.  notice,  and  inform  the  defendant  that  one  of  t\ie 

^'^'  obligees  was  within  two  miles;  he  had  not  the  obli- 

'^^^^'  gation  to  surrender,  opon  delivery  of  the  deed,  and 

to  obligor,  ^^  authority  to  give  an  acquittance.     The  defend* 

calling  on'  ant,  iipon  deliverv  of  the  deed,  was  entitled  to  have 

i{»™fora  his  obligation  defivered  to  him.     The  conveyance 

obhgoJ  was  required  the  concurrent  acts  of  the  obligor  to  dtlliv- 

bonnd  to  er,  and  of  the  obligees,  or  their  attorney,  to  ap- 

make  on  re-  prove  and  accept  the  conveyance,  and  surrender  the  ' 

sufficient"***^  covenant  to  convey.    The  evidence,  therefore,  in 

without  the  ^o  decree  condticed  to  ]^rove  a  lawful  demand-,  and 

bearer  was  there  IS  no  error  in  the  instruction  given. 
authorized  to 

receive  the  The  act  to  be  performed  by  the  defendant,  was 
deed  and  de-  transitory,  and  might  have  been  demanded  any 
bond  or  where.  But  as  the  covenant  was  to  convey  when 
make  an  ac-  called  for,  the  duty  by  the  oblig{(tion  was  imposed 
quittance.  ^  upon  the  obligee  to  seek  the  obligor,  wheresoever 
he  could  be  found  conveniently  to  make  the  deed. 
theoWiw^  The  obligee  could  not,  by  the  delivery  of  this  no- 
must  lookup  tice,  shift  this  duty  from  nimself,  and  impose  upon 
the  obligee,  the  obligor  the  duty  to  seek  the  obligee,  wheresoev- 
and  cannot,    g^.  ^e  was  to  be  found,  and  tender  the  deed. 

by  such  tio- 

d  T  * ff^l-^*^®      "'  seems  to  ttiis  court,  that  there  is  no  error,  as  the 
self^ponthT  plaintiff  hath  alledged.     It  is,  therefore,  considered 
obligee.       '  by  this  court,  that  the  judgment  be  affirmed,  with 
costs. 

Wickliffe  and  Mayes  for  the  plaintiffs;  Rudd  for  de- 
fendant. 


CHANCEar.  Deans  heirs  vs.  Deans  Ex  r. 

Case  59.  ^"^"^  ***  ^^^  Mercer  Circuit ;  Wii:jliaii  L.  Kjslly,  Judge, 

Devises.  Execuiors.     Powers,  Detinue.  Equity. 

June  9.  Judge  OwsLEr  delivered  the  Opinion  of  the  Couit. 

The  testator,  Thomas  Dean,  married 
a  wife,  by  whom  he  had  eight  children,  and  after 
her  death,  he  married  a  second  wife,  by  whom  he 
had  six  children.  The  last  wife  survived  him.  *ut 
before  his  death,  and  on  the  fifth  of  August,  1W7, 
he  made  and  published,  in  writing,  his  last  will  «nd 
testament. 
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ktttt  dpecifica]ty  demising  two  small  tracts  of  l>BA»»a  heir»^ 
lafid  to  one  of  his  children,  and  a  jg^randchild,  Ke  D£AipJ*ex»r 
proceeded  in  his  will  to  make  the  follewirrg  disposi-  ' 

tion  of  the  rest  of  his  estate. 

^^My  will  and  desire  is,  that  all  the  rest  of  m^  €9-  Thomas 
tate,  of  every  kind,  be  sold,  and  the  money  arising  Dean's  win. 
from  such  sale,  be  divided  in  the  following  man- 
ner: 

'<To  my  sdn  John  Dean,  twelve  p^mi^b,  fen  thii- 
lings;  to  my  daogliter  Keziafa  Dean,  twelve  poondi, 
ten  shillings;  to  my  son  Joi>  Dean,  twelve  pomidiif 
ten  shillings;  to  my  daughter   Ann  Dean,  twelve 

founds  ten  shillings;  to  my  daughter  Milly.  who 
as  lately  married  Hiram  Long,  t^^elve  pourios,  ten 
shillings;  to  my  tlaughfer  Aebiecca  Bunnel,  one  shit- 
ling;  to  my  daughter  filitabeth  Dean',  one  shilling.  , 
My  will  and  desire  is,  that  my  wife  Diana  Dean, 
have  her  dower  in  soefa  manner  as  th^  law  directs. 

*<^  v^ill  and  desii'e  iis,  that  after  paying  the  a- 
bov^  legacies,  the  remainder  of  my  estate,  of  every 
kindf,  be  sold,  and  the  amount  of  the  same  be  equally 
divided  between  my  seven  children,  hereafter  nam- 
ed ;  that  is  to  say:  my  son  H^nry  Dean,  my  son 
Thomas  Dean,  my  daughter  Sophia  Dean,  my  Son 
Leven  Dean,  my  son  Nathan  Dean,  my  son  Sum- 
mers  Dean,  and  my  daughter  Mary  Trigg,  to  them 
and  their  neirs  fyr^ver, 

<^LaatIy  I  do  hereby  appoint  my  two  sooa,  Leven 
and  Nathan!  Dea^,  my  executors  to  tlib  my  last 
will,  &o." 

The  lyfn  was  proved,  and  admitted  to  record,  in  Leven  Dean 
iKe  tettnty  cODtt  of  Mercer;  and  Leven  Deari,  one  qnaHfiesas 
of  the  executors  named,  took  Upon  hittiself  the  6x-  ^  «*'«'• 
ecotien  of  (he  wiH,  the  other  executor  haviiigrefiis- 
ed  to  q/agaiify^  tbc. 

The  WiAjw  Bbanf,  had'  her  thirds  of  the  estate  o^  Widows 
fttft<e«l»tor  assigned  to  her,  under  an  ord^r  of  ih6  tbWsassisn- 
eounty  court  of  Mercer  ihade  for  tRat  purpose.         *  *  . 

The  acting  executor,  Leven  Dean,  subsequently  Leven  Dean 
dtoarted  this  life,  havfng  previously  hoi^ever,  miide  ^^^^  *"l^^f 
aftd  published  his  last  wift  and  testament,  in  which  ^"""^^"^^^ 
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Ovah'a  bein  lie  named  George  C.  Tbompon  and  Jesse  Jonei  Uis 
b  Ally's  ex'r    «*®c**^^"*     This  will  was  also  proved  and  recordsd 
'  in  the  proper  court;  and  the  executor,  Jones,  took 

hisexecaton,  Upon  himself  its  execution,  George  C.  Thompson, 
qaalifiet.        the  Other  executor  having  refused  to  qualify  ss 
such. 

Diana,  the  widow  of  the  testator,  Thomas  Dean, 

Sabjectofthe  ^^  died;  and  the  slaves,  which  are  the  subject  of 

controTersy.    contest  in  this  suit,  are  the  same,  and  the  increase  of 

them,  which  belonged  to  the  testator,  Thomas  Deaii, 

and  which  were  assigned  to  his  widow  as  her  dower 

slaves,  in  the  estate  of  her  deceased  husband. 

The  plaintiffs  in  error,  who  were  defendants  ia 
the  court  below,  claim  the  slaves  under  Diana,  the 
widow,  to  whom,  they  contend,  the  absolute  estate 
in  fee  of  the  slaves  was  devised^  by  the  will  of  the 
testator,  Thomas  Dean. 

The  defendant  in  error,  who  is  the  acting  execu- 
tor of  Leven  Dean,  claims  to  possess  all  the  power 
over  the  slaves  that  miffht  have  been  exercised  by 
his  testator,  Leven,  as  the  executor  of  the  will  of  the 
testator,  Thomas  Dean;  and  conceiving  that,  by  the 
will  of  Thomas  Dean,  nothing  but  a  life  estate  in  the 
slaves  was  given  to  Diana,  and  that  after  her  death 
the  estate  in  remainder  was  to  be  sold  for  the  use 
and  benefit  of  the  seven  children  to  whom  testator,' 
Thomas  Dean,  directed  in  his  will  the  proceeds  of 
the  residue  of  his  estate,  after  paying  legacies,  to  go, 
this  suit  inequity  was  brought  by  him,to  obtain  from 
the  plaintiffs  in  error,  the  possesnon  of  the  slaves, 
and  to  enable  him,  as  the  executor  of  the  executor, 
Leven  Dean,  to  make  sale  of  the  slaves,  and  execute 
the  trust  which,  in  his  fiduciary  station,  it  has  de- 
volved upon  him  to  perform. 

The  circuit  court  was  of  opinion,  that  the  widow, 

the  remainder  should  be  sold  for  the  use  and  benefit 
of  the  seven  children,  as  directed  in  the  residuaiy 
bequest  of  the  testator,  Thomas  Dean,  and  made  a 
decree  accordingly. 

,  The  construction  put  upon  the  will  by  the  circuit 

DeTiM,  that    court,  has  our  entire  approval  and  concurrence.     It 
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U  indeed  impossible,  from  any  expression  of  the  Dcam's  heirs 
Mrill,  to  conjecture  even  a  plausible  argument  in  sup-  dj-^JJ,^,,  ' 

port  of  the  construction  contended  for  by  the  plain-  " 

tiffi  in  error.     Instead  of  using  expressions  caicula-  mj  wife  haT« 
ted  to  shew  an  intention  to  give  to  his  wife  an  ab-  her  doweria 
solute  estate  in  fee,  in  any  part  of  his  lands  or  slaves,  JJJ^i^^ia^. 
the  testator,  with  uncommon  caution,  has  referred  rects,  ^vet  ' 
to  the  directions  of  the  law,  as  the  standard  by  ber  an  estate 
Mrhich  her  interest  in  his  estate  was  to  be  measured.  *^5?J|*®  j**^"* 
It  was  his  will  and  desire,  that  his  wife,  Diana,  %f  \5eoB^.^ 
should  have  her  dower  in  such  manner  as  the  law 
directs.     To  a  scrivener  skilled  in  bis  art,  express- 
sions  like  these  might  not  halve  occurred  as  the  most 
appropriate  that  could  be  used,  to  point  out  the  pre- 
cise interest  intended  to  be  ^iven  to  the  wife;  but  to 
a  plain  man,  such  as  the  writer  of  the  will  must  un- 
doubtedly have  been,  the  expressions  used  would  na- 
turally occur  to  be  as  well  calculated  as  any  other, 
to  convey  the  intention  to  leave  to  the  wife  precise- 
ly that  interest,  and  that  interest  only,   in  the  estate 
of  the  testator,  which  by  law  she  would  be  entitled 
to,  if  no  disposition  of  the  estate  by  the  will  was 
made.    The  interest  of  the  wife,  Diana,  under  the 
will,  is,  therefore,  in  the  slaves  of  the  testator,  noth- 
ing more  than  for  her  life,  as  adjudged  by  the  circuit 
court. 

And  with  respect  to  the  mterest  in  remainder,  at-  RemainderiR 
ter.the  death  of  Diana^  the  will,  if  possible,  is  more  JjlljJd irtbo' 
explicit,  and  shews  beyond  all  doubt,  that  the  testa-  ^fdow,  goto 
tor  intended  it  to  be  sold,  and  after  paying  the  lega-  the  exeoatois 
cies  previously  mentioned,  to  be  equalfv  divided  be-  J^^Jj^^^^'j^ 
tween  bis  seven  children  therein  named.  bb  will.  ^ 

But  admitting  such  to  be  tde  construction  of  the 
will,  we  are  met  with  an  objection  as  to  the  ri|rht  of  oi^Vx^n^ ' 
the  defendant  in  error,  who  was  comjplainant  in  the  tor,  is  the  ex- 
<»Tcuit  court,  to  maintain  this  suit  in  a  court  of  ecutoroftbe 

...^..:4..  ""t  testator, 

«qu»ty-  by  both  the' 

The  objection  was  barely  stated,  without  fiivoring  2^"^°i*T' 
us  with  the  arsuments  upon  which  it  was  expected  tatcs. 
to  be  sustained;  so  that  we  are  left  to  conjecture,  as 
to  the  probable  grounds  upon  which  reliance  is  plac- 
id by  the  plaintiffs  in  error. 
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DsAM'f  heir*      Without  intending  to  controvert  the  right  pi  the 
^';     ,     executor,  Leven  lC>ean,  named  in  the  will  ofthetei^- 
fAWfexr.   ^^^^  f  hoinas  Dean,  to  maintain  the  suit,  it  he  were 
*  ftill  living,   it  may  possibly  be  supposed,  that  the 

complainant  in  the  circuit  court,  who  is  the  execu- 
tor of  Leven  Pean,  has  not  succeeded  to  the  rights 
und  powers  of  the  executor,  l^eveo,  in  relation  to 
the  estate  of  the  testator,  Thomas  Dean;  and  that 
he  cannot,  therefore,  he  entitled  to  maintain  this  suit 
for  the  slaves  in  questiop.  If,  however,  it  were 
conceded  that  the  executor,  Leven,  \{  KTinff)  might 
maintain  the  suit,  we  should  have  no  dimcuUy  in 
sustaining  the  suit  broi)|(ht  bjr  the  complainant)  who 
is  his  executor,  tn  his  capacity  of  executor,  Leven 
Dean  is  not  admitted  to  have  possessd  any  power  or 
authority  over  the  slaves  in  his  lifetime,  that  did 
not,  after  his  death,  devolve  upon  the  conoqplainaiit, 
as  his  executor.  It  is  not  only  a  rule  of  the  com- 
mon law,  that  the  executor  of  an  executor^  is  the 
executor  of  the  first  testator;  but  it  is  moreover  ex^ 
pressly  declared,  by  an  act  pf  the  Legislature  of  this 
country,  th^t,  '^executors  of  executors  shall  Ao  and 
perform  all  things,  in  the  execution  of  the  will  of 
the  Arst  testator,  which  shall  remain  undone  at  the 
death  of  the  first  executor,  and  shall  and  ma^  sue 
and  be  sued  in  all  things  respecting  the  estate,  m  the 
same  manner  as  such  first  executor  could  or  might 
have  sued  or  been  sued.'^ 

The  right  of  the  complainant  to  maintain  any 
suit  whicli  might  have  been  maintained  by  tb^  ex- 
Power  pwa  exytor,  Leven  Dean,  in  his  fiduciary  character  of 
by  theteita-  executor  to  the  testator,  Thomas  Dean,  is  tlierefore 
«ator''to«ll  «nqwestionable.  But,  it  may  possibly  be  ttiought 
the  siaVei  hy  the  plaintiffi  id  error,  that  as  the  will  of  Thomas 
nnd  dirido  Dean  was  made  after  the  passage  of  the  act  of  1800, 
JS^onTcer  (^  ^'f'  ^'  ^'  ^^"^0  ^^ich  declares  slaves,  as  respects 
tain  devisers,  M»t  Wills  and  testaments,  to  he  heW  and  deemed  real 
passes  to  the  estate,  and  directs  them  to  pass,  by  last  wills  atul  tes- 

Sd^'afuTtbe  **°^^."^!>  *"  ^^^  ^^  raanneiu  and  under  the  ngme 
widow's  regulations  as  landed  jwoperty,  that  any  power  ov»r 
death,  ho       thc  slaves  of  tbc  testator,  Thomas  Dean,  or  right  to 

luTM^hV''*'  ^"^  '^^  ^^^^"^»  ^^'**^*^  ^'*®  executor,  Le^n  Dean,  My 
had  held  as  ***^®  possessed  in  his  life  timei,  was  not,  stri^ly 
4*wer.  speaking,  a  power  or  right,  growing  out  of,  or  in- 
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ci^ental  tp^  bis  oiBoe  of  e^tecutor,  and  therefore  not  Okav\  he j» 
transmissible  to  his  executor.  •.,  ,3S'  _. 

The  circumstance  of  slayes  being  real  estate^  and  — ^ — - 

passing  by  last  wijl  and  teUament,  as  landy  floes  not, 
however,  in  the  opinion  of  the  court,  ^eot  the 
question  as  to  th^  right  or  power  of  the  complain- 
ant|  as  executor  of  the  e^^ecutor,  Leven,  over  the 
slaves. 

The  will  of  the  testator,  Thomas  Dean,  has  o-  Wherethe 
niitted  to  direct  by  whom  the  sale  of  his  estate  di-  testator  deyj- 
rected  to  be  sold,  should  be  made;  and  considered  J^gfaT«8*b"H 
as  real  estate^  under  the  ,act  of  the  Legislature  of  be  sold,  wtUi* 
this  country,  it  became  the  duty  of  the  executors,  or  ontftAyingbjr 
such  of  them  as  undertook  to  act,  to  make  sale  of  ^'»^«»;the 

the  Slaves.  whr>  qualify, 

The  forty-fourth  section  of  the  act  of  the  legista^  de^  o7th^ 
tureof  this  country,  concerning  executors  and  ad-  »arnvnr,4iA 
ministrators,  (1  pig.  L.  K.  531,)  provides;  <^tlie  sale  executor 
and  conveyance  of  lands  devised  to  be  sold,  shall  be  the  power!*"" 
made  by  the  executors,  or  such  of  them  as  shallun* 
dertake  the  execution  of  the  will,  if  no  other  person 
shall  be  thereby  appointed  for  that  purpose,  or  if 
the  person  so  i^ppointed  shall  refuse  to  perform  the 
trust,  or  die  before  he  sbaU  have  completed  it." 

Now  the  power  which  is  thus  given  to  executors^ 
and  the  doty  imposed  upon  Ihem  by  this  section, 
are  understood  to  be  incidental  to  the  office  of  exec- 
utor, and  should  like  ^hw  executorial  functions, 
be  performed  by  those  upon  whom  the  oflB<ae  de- 
volves. It  was  accordingly,  upon  this  construction 
of  the  act,  decided  in  the  case  of  Anderson  against 
Turner,  (3  Marsh.  181,)  that  the  power  of  execu- 
tors to  sell  and  convey  land,  which  b^the  wiU  of 
the  testator  was  directed  to  be  sold,  without  naming 
by  whom  the  sale  was  to  be  made,  survived  to  tlie 
survivii^  executor. 

The  preceding  remarks  have  been  made  to  prove, 
tlml  te  thus  executor  of  Leven  Dean,  the  complain- 
anl  has  the  lanw  power  over  the  slaves,  ana  the 
same  rigkt  to  sue  ibv  and  recover  them,  that  w«e 
possessed  by  the  executor,  Leven,  in  his  life  time. 
Bui  iait  true  that  Leven  Diean,  aa  the  exectttor  of 
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the  testator,  Thomas  Dean,  might  maintain  a  mlX 
in  equity  for  the  slaves,  if  he  were  living? 

Under  the  act  to  which  we  have  last  referred,  it 
woold  undoubtedly  be  incnmbeut  upon  him,  if  Kv* 
ing,  to  mahe  sale  o(  the  slaves,  in  conformity  t-o  the 
directions  of  the  will,  and  to  enable  him  to  do  so 
most  beneficially  for  the  estate,  it  would  seem  that 
some  means  of  obtaining  the  possession  of  the  slaves 
held  adversely  by  tbe  plaintiff  in  error,  should  be 
afforded.  If,  however,  there  be  any  possible  means, 
by  which  he  can  recover  the  possession,  it  must  un* 
questionably  be  by  a  suit  in  equity.  Not  bavins  the 
legal  title  to  any  of  the  slaves,  the  forms  oX law, 
which  are  adapted  exclusively  to  rights  of  that  sort, 
are  totally  inadequate  to  give  redress.  But  courts 
of  equity  are  not  governed  by  the  same  formal  res- 
*t/iction  that  control  jcourts  of  law.  It  is,  indeed, 
not  unusual,  where,  from  defect  of  the  forms  of  law, 
justice  cannot  be  obtained  in  court?  of  common  law, 
for  courts  of  equity  to  lend  their  assisting  hand,  and 
five  relief.  The  propriety  of  doing  som  this  case 
IS  peculiarly  apparent;  not  only  on  account  of  the  lack 
of  authority  m  the  courts  of  law,  but  because  the 
power  of  the  executor  over  the  slaves  is  in  the  na- 
ture of  a  trust,  which  it  is  at  aH  times  a  province  of 
courts  of  equity  to  control  and  their  duty  to  afford 
the  most  ample  assistance  in  removing  all  obstrac* 
tions  to  its  fulfilment. 

The  decree  must  be  affirmed,  with  cosU. 

Dariess  for  plaintiffs;  Mayts  for  defendants. 


MOTIOK. 

Case  60. 
Jane  9. 


Facts  of  tbe 
case. 


Harris  vs.  Smith. 

Appeal  from  the  Flojd  circuit;  S.  W.  Robbins,  Judge. 
Motums  against  Conaabks.  LimitaHans.  JurisdicHon. 
Judge  Owsusr  delirered  the  Qpinion  of  the  coart. 

Between  the  years  1817  and  1819, 
inclusive.  Smith  placed  into  the  hands  of  Harris, 
who  was  constable  of  Floyd  county,  various  execu- 
tions, which  issued  in  his  favor  :^ainst  the  estate  of 
different  persons,  from  a  justice  of  the  peace  for  thai 
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coanty .     Some  of  the  executions  were  for  more,  and  Hareis 
manv  others  for  less,  than  five  pounds  each.     Some  g^^^"; 
of  the  executions  were  never  returned  to  the  jus-     ' 
tice;  others  were  returned  by  the  constable  satisfied, 
and  some  again  were  returned,  no  property  found. 

The  returns  upon  most  of  the  executions  bear  date 
more  than  two  years  before  the  19th  of  March, 
1819;  and  such  as  have  returns  upon  them,  dated 
within  two  years  of  that  time,  are  for  less  than  five 
pounds. 

On  the  I9th  of  March,  1819,  a  notice  was  drawn  Notice. 
up  by  Smith,  addressed  to  Harris,  in  which  the  lat- 
ter was  informed  that  on  a  named  day  of  the  next 
term  of  the  Floyd  circuit  court,  the  former  would 
mos^  the  court  for  a  judgment  against  him,  on  ac- 
count of  his  delinquency  in  various  particulars,  as 
respects  the  collection  and  accounting  for  the  a- 
mount  of  the  several  executions. 

The  motion  was  accordingly  made,  and  judg-  Jn^ent. 
ment  rendered  by  the  court  m  favor  of  Smith,  a- 

Sinst  Harris,  for  three  hundred  and  seventeen  dol- 
rs,  fifty-six  and  one  half  cents,  besides  interest 
and  costs.  • 

Various  objections,  both  as  to  the  sufficiency  of  Motion  can- 
the  notice,  and  the  correctness  of  the  judgment  ren-  notiM  maio- 
dered  thereon,  were  taken  in  argument,  most  of  g'J^^^j^oon- 
which,  however,  need  not  be  noticed,  because,  ad-  ftable,  for 
mitting  the  sufficiency  of  the  notice,  it  is  perfectly  foHing  to  re- 
clear,  that  the  judgment  cannot  be  sustained.  catio^or  pVy 

it  was  erroneous  to  render  judgment  on  account  <*^®'  ***•  ^^ 
of  any  deUnauency,  either  in  the  constable,  Harris,  o^it^aftw 
having  £ulea  to  return  his  executions  above  five  two  yean. 
poun£i  within  due  time,  or  his  having  failed  to  pay 
the  amount  collected  on  those  executions,  because 
his  delinquency  in  those  respects  must  have  happen- 
ed more  than  two  years  before  the  date  of  the  notice, 
and  after  the  lapse  of  two  years,  no  motion  can  be 
sustained  against  him  for  such  delinqueney. 

And  with  respect  to  the  executions  for  less  than  Circuit 
five  pounds,  no  judgment  should  have  been  render-  couru  have 
ed,  not  only  because  some  o^  them  were  returned,  Sra^of  mo^' 
by  the  constable,  loore  than  two  years  before  tho  tiontagainit 
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date  of  the  notrce/  but  bceatne,  for  n  fkilure  to  re- 
turn those  execotion«  in  due  time,  or  for  not  paying' 
over  money  collected  under  them,  the  constable  is 
liable  to  be  proceded  against  before  the  jtistice  who 
issued  the  executions,  and  not  to  a  motion  in  the 
circuit  court. 

It  is  true,  when  added  together,  the  amount  of 
those  executions  exceeds  five  pounds;  but  thedefauh, 
in  respect  to  each  execution,  gave  a  substantive  cause 
of  proceeding  before  the  justice,  and  it  is  not  by  tlini- 
ting  severfd  substantive  causes  of  action,  which  are 
cognizable  before  one  tribunal,  thid;  the  jurisdiction 
can  be  translated  to  another  tribunri,  which,  with- 
out such  union  of  cawses  of  action,  possess  no  cog" 
nizanoe  of  (he  matter. 

Tlie  judgment  must  therefore  be  reversed  with 
costs,  the  caiise  remanded,  and  Che  motion  dismiss- 
ed with  cost. 

TVirrwr  for  appellant;  McConnett  for  appellee. 
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Pentecost  vs.  Miller. 

Error  tathe  Callowaj  County  linnrt. 

Fmies  within  Ae  skUe.  Mtke.  SkMes.  Jloto  i/  Ftr- 

riage. 
Judge  MuLs,  delivered  the  Opinion  of  the  Conr^. 

This  is  a  writ  of  error,  to  reverse  air 
order  of  the  county  court  ot  Calloway,  establishing 
a  ferry  across  the  Tennessee  river. 

It  is  insisted,  that  the  order  is  defective,  becausef 
it  doe*  not  appear  that'  notice  was  given  to  the  own- 
er of  the  land  on  the  opposite  side  of  tfie  stream. 

It  is  true,  that  the  Ist  section  of  the  act^  of  1796, 
does  require  one  month's  notice  to  be  given  Io  per* 
sons  owning  land  on  one  or  both  sides  of  Uic  stream. 
But  that  section  expressly  applies  to  cases  where  the 
stream  is  all  contained  withm  the  county,  aiid  if  has 
been  heM  to  authorise  the  establishment  of  a  ferry, 
in  a  ease  where  tins  applicant  held  the  land  on  either 
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But  the  flecond  wctioQ  of  the  ac(  embraces  cases  Fsntkoost 
where  the  river  is  the  boundary  line  of  a  county,  ^    ^'' 
and  where  the  person  applying  owns  the  land  on     "''^^*' 
one  side  of  the  stream.    There  no  notice  is  require  Where  the 
ed,  and  the  section  appears  to  be  an  independent  rivei  is  the 
provision,  regulating  and  settling  all  the  requisites  |^""^^^^^^ 
in  the  case  to  which  it  applies.     We  cannot  there-  and  Uie'ap! 
fore  adil  to  it  the  requisition  of  notice,  provided  for  phcant  owot 
in  the  first  section,  and  reverse  the  case  for  wanting  ^  J?nd  oa 
what  the  act  does  not  require.     Here,  the  order  <rf  githe  coum 
court  expressly  states,  that  the  applicant  held  the  ty,  no  notice 
land  on  one  side  of  the  stream,  and  his  application  iscequired. 
was  to  grant  to  the  opposite  shore,  and  the  act  of 
assembly  establishing  the  county  of  Calloway,  shews 
that  the  Tennessee  is  the  boundary  line  of  the  coun- 
ty.    His  case  is  therefore  within  the  letter  of  the 
act. 

The  next  exception  to  the  order  is,  that  the  coun-  omission  of 
ty  court  failed  to  establish  and  fix  the  rates  of  fer-  thecoun^' 
riage.     This  defect  the  defendant  in  error  has  at-  ^h^^S^ 
tempted  to  supply  by  producing  a  general  order  of  ferriage,  does 
that  court  fixing  the  rates  of  all  the  ferries  on  the  not  render 
Tennessee;  whether  this  general  order  is,  or  is  not,  I**?.^"  ^^ 
sufiicient  to  suppljr  this  defect,  we  need  not  enquire.  f*r^^  cn-ono^ 
For  sdthough  it  might  be  inferred  from  a  dictum  in  one. ' 
the  case  of  Lawless  vs.  Reese,  4  Bibb,  309,  that  such 
an  order  of  the  county  court  bein^  indispensable, 
the  absence  thereof  ought  to  vitiate  the  rest  of  the 
^rant,  yet  it  has  been  since  settled,  in  the  case  of 
Ackler  vs.  Oldham,  1  Marsh.  471,  that  the  want  of 
sMch  order  fixing  rates,  ou^ht  not  to  reverse  the  oc- 
der  granting  the  ferry,  which  is  a  separate  and  mifi- 
pendent  order. 

The  rest  of  the  exceptions  to  the  order,  dp  not 
seem  worthy  of  notice. 

The  order  is  affirmed,  with  costs. 

Mayn  for  pktintiff;  Darby  and  Pope  for  defendant. 

Vol.,  Til,  3  P 
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si.Aia>Bft.  McGawan  vs.  Manijee, 

Cape  02*  Error  (o  the  Ba(h  Circuit;  SrLAs  W.  Robbims,  Judge. 

JletiawMe  words.   Colloquium.    Evidence.    Confidentud 
communications. 

7uii«  10.  Chief /ttrtice  Bibb  delivered  the  Opiniou  of  the  Court. 

The  first,  second,  and  third  county, 
First,  tecoDd,  State  a  colioquium  between  the  plaintiff  and  cme 
and  third        Charles  Day,  of  and  concerning  a  charge  which  had 
to  be^imuft?   ^^"^  made  against  the  plaintiff,  of  stealing  bank  nckes 
cient'bjthe    from  Bryan  &  Co.  in  which  the  plaintiff  was  Inter- 
circdt  court,  rogating  said  Day,    whether  he  had  made  such 
charge  against  him,  of  stealing  the  money.     The 
"first  count,   in  reference  to  this  colloquium,  stateS) 
that  the  defendant  said,  "you  did  take  it;"  the  se- 
cond count  charges,  that  the  defendant  said,  in  refer- 
ence to  said  colloquium,  and  to  the  plaintiff,  in  pres- 
ence of  divers  persons,   "I  suspect  you;"  thetiiird 
count  charges,  that  the  defendant  said,  in  reference 
to  saixi  colioquium,  and  to  the  plaintiff,  "I  suspect 
you  of  taking  it." 

'  The  court  instructed  the  jury  to  disregard  these 
counts^  as  being  insufficient. 

Without  the  colloquium,  the  words  charged  in 
these  counts  would  be  unintelligible;  but  if  spokeo, 
as  alleged,  in  reference  to  the  subject  of  the  conver- 
sations between  the  plaintiff  and  Day,  then,  they 
did  import  a  charge  of  felony,  and  were  actionaiiJe. 

The  fifth  count  charges,  that  the  defendant  spoke 

Fifth  i^nd  te-  t)f  and  concerning  the  plaintiff,  these  words:    He 

veatb  counu,  stole  a  large  sum  of  money  of  Joseph  T.  Bryan, 

cTrcnit  Vd  *e  *"^  ^^^^  defendant  would  way-lay  and  search 

tobeiowflf-**  ^^^  plaintiff,  on  his  way  to  Flemingsbur^.     The  se- 

eient.  ventb  count  charges,  that  the  defendant,  m  speaking 

of  and  concerning  the  money  which  Bryan  had  lost, 

did  publish  of  and  concerning  the  plaintiff,  these 

woras,  '^He  stole  the  said  money  of  said  Bryan,  and 

the  defendant  would  way-lay  and  search  the  plaintiff, 

on  his  way  to  Flemingsburg."     These  counts  were 

also  declared  by  the  judffe  to  be  insufficient,  and  the 

jury  were  instructed  to  disregard  them. 

The  decision  of  the  couit  was  probably  iizfluenc- 
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eHi  as  to  the«e  latter  counts,  by  the  determination  in  M'Gowbii 
Barham's  case  (4  Co.  20).     But  the  cases  of  Hume  makmew 

vs.  Arrasmith,  (I  Bibb,  165,)  and  Logan  vs.  Steele, [ 

(same,  593,)  will  furnish  the  reasons  for  not  apply-  in  counts  ia 
ing  the  old  and  rigid  rules,  which  formerly  required  slander,  the 
that  the  words  themselves  spoken  shoulcf  designate  J^^jjj^en^i*® 
Ibe  person,  and  contain  a  direct  charge  of  felony,  neither  tb^ 
Words  are  to  be  taken,  neither  in  the  milder,  nor  in  milder  nor 
the  more  grievous  sense,  but  in  that  sense  in  which  oiotegnevotu 
they  would  be  understood  by  those  who  heard  them;  JSJ^uheliear- 
the  judge  ought  not  to  torture  them  into  a  charge  of  «ii would  un* 

SiiU,  nor  explain  them  into  innocence,  contrary  to  *6r»tand 
eir  obvious  import.  ^  ®"*' 


With  respect  to  all  these  counts,  so  wfthdrawn  Exprcsiiom 
from  the  jury,  the  cases  of  Logan  vs.  Steele,  and  ^r  opwi^n"' 
Hume  vs.  Arrasinitb,  will  be  found  to  contain  a  re*  may  amount 
filiation  of  any  objection  to  either,  because  the  ex*  to  slander. 
pressions  were  only  of  suspicion  or  opinion,  and  not 
positively  charging  a  felony,  or  because  the  name  of  Formerly  the 
the  plaintiff  was  not  mentioned.  selves  mast' 

The  court  excluded  the  testimony  of  George  Ow-  ^^^*^^ 
ings,  because  of  the  confidence  and  friendship  which  the  oolioqui- 
had  existed  between  the  witness  and  the  defendant,  um  may  do  it. 
from  their  childhood,  and  because  the  conversations 
detailed  were  desired  by  the  defendant  not  to  be  J^'JJlf^n^^ 
mentioned  for  fear  the  plaintiff  would  set  intima-  ness  and  de-' 
tion  of  the  defendant's  plan,  of  having  the  plaintiff  fendant,  in* 
searched  for  the  stolen  money,  on  his  way  to  Flem^  J«»nct><>n  <>'' 
ingsburg.     The  testimony  of  Bryan,  the  owner  of  the7ilfe,*no 
the  store,  and  person  from -whom  the  money  had  objection  to 
been  stolen,  after  being  detailed,  was,  on  motion,  Jjj®  P^^^f  ^l 
also  excluded,  because  the  defendant  was  the  clerk  ^  ®/of  /he' 
and  servant  of  said  Bryan.     The  testimony  of  Ch's.  slanderea* 
A.  Day  was  excluded,  on  motion  of  defendant,  be-  wordi. 
cause  the  frequent  expressions  by  the  defendant,  as 
to  his  suspicion  anci  belief  that  the  plaintiff  had 
stolen  Bryants  money,  were  never,  to  his  recollec- 
tion, made  openly  in  the  street,  but  only  in  the  store 
and  at  Bryants  house,  and  because  this  witn^s  and 
the  defendant  were  both  clerks  in  the  store  of  Bry- 
an.    That  the  judge  erred  in  these  several  opinions, 
hardly  need  be  said.    The  communications  made  to 
these  witnesses  severally,  by  the  defendant,  were  of 
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M'OowBir     a  very  slanderous  cfaaracter,  as  charged  in  the  dec- 

^   ^^  laration,  they  Vfere  not  made  by  the  defendant  ta 

Anirmm.      ^^^  counsellor  and  attorney  at  law,  nor  under  any 

such  circumstances  as  the  law  regards  as  sacred  and 

inviolable. 

The  bill  of  exceptions,  in  addition  to  the  statements 
which  had  been  made  by  those  three  witnesses 
whose  testimony  had  been  so  heard  and  excluded, 
proceeds  to  state  the  testimony  of  Mr  Jeremiali  Spur- 
gin,  and  of  Mr  Fisher.  After  these  witnesses  were 
examined,  (the  testimony  of  the  witnesses,  Owings, 
Bryan,  and  Day,  having  been,  as  aforesaid,  exclud- 
ed) ^Hhe  defendant  moved  the  court  to  instruct  the 
jury  to  find  as  in  case  of  a  nonsuit,  on  the  ground 
that  the  foregoing  evidence  was  insufficient  to  support 
any  one  of  the  counts  in  the  plaintiff's  declaration, 
which  instruction  the  court  gave;  to  all  of  which 
decisions  the  plaintiff  excepts."  The  testimony  of 
Spurgin  and  Fisher  detailed  very  slanderous  charges, 
made  by  the  defendant  against  the  plaintiff,  which 
were  more  precisely  applicable  to  those  counts, 
which  had  been  excluded  from  the  consideration  of 
the  jury,  but  were  also  applicable  to  the  sixth 
count.  It  would  be  tedious  to  detail  all  the  evi- 
dence given  by  the  five  witnesses.  Suffice  it  to  say, 
that  they  did  prove  the  slanderous  words,  substan- 
tially, as  charged  in  the  declaration,  and  in  manner 
and  under  circumstances  which  could  leave  no 
doubt  as  to  the  obvious  meaning  of  the  defendant, 
to  charge  upon  the  plaintiff,  that  he  had  stolen  Bry- 
an's money. 

The  plaintiff  has  declared  for  a  grievious  slander; 
he  proved  it  on  the  defendant  by  five  witnesses;  it 
was  circulated  in  an  insidious  manner,  and  repeated 
at  various  times;  but  after  all,  by  a  series  of  blun- 
ders, the  case  has  been  arrested  n*om  the  jury  by 
the  court,  and  upon  the  plea  of  not  Euiltyy  the 
defendant  has  judgment  against  the  ^aiiUiff  for 
costs. 

It  seems  to  this  court  that  the  circuit  court  erred 

Jodf^ment       ^  ^^^h  and  all  of  the  opinions  set  down   in  the  bills 

mndAandate.  of  exceptions  taken  by  the  plaintiff.    It  is  therefore 

considered  by  the  court  that  the  judgment  of  the 
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circuit  court  be  rereried,  and  that  the  case  be  re-  M'Gowtw 
manded  for  a  vemrt^fadoM  de  turn.  Makipek. 

Plaintiff  to  recover  his  costs. 

CMe$y  Hoggin  and  Loughbortmghtor  plaintiff. 


Com* tk  for  Harrison,  vs.  Pearce's  exx.  ^"^^t. 

Eiror  from  Ihe  JeffersoD  Circuit ;  Hbrrt  Firtle,  Judge.        Case  63. 

CoUuU^s  of  tnilUia  fines.  SUUvtary  Bonds.  Actions. 
Militia  paymasters. 

Judge  OwsLCr  delivered  the  Opinion  of  the  Court.  June  10. 

This  case  turns  upon  the  correctness 
of  the  decision  of  the  circuit  court,  adjudging  in- 
sufficient the  plaintiff's  declaration,  upon  a  demur- 
rer filed  by  the  defendant.  v 

The  declaration  is  in  the  name  of  the  Common-  Declaration, 
wealth,  on  the  relation  of  Harrison,  paymaster  of 
tlie  first  Regiment  of  the  Kentucky  Militia,  on  a 
bond  executed  by  the  testator  Pearce,  Brook  Hill, 
'&c.  to  the  Commonwealth,  the  16th  day  of  January, 
1822. 

There  is  subjoined  to  the  bond,  a  condition, 
which  it  set  forth  iii  the  declaration  in  the  following 
words: 

<'The  condition  of  the  above  obligation  is  sucli,  CondiUon  of 
that  whereas  the  above  bound  Brook   Hill,   under  ^^^y^J^^^^^* 
the  authority  of  an  act  of  the  assembly  of  the  Com-  *  ^^ 
monweAlth,  entitled,  an  act  for  the  benefit  of  the 
fir«t  Regiment  of  the  Kentucky  Militia,  and  for  oth- 
er purposes,  has  been  appointed,  by  the  board  of  of- 
Hcera  of  the  said  Regiment,  collector  of  the  fines 
and  other  demands,  assessed  by  and  due  the  said 
Regiment,  and  which  may  hereafter  become  due, 
and  also  collector  of  the  fines,  and  other  demands 
Stfpsessed  by  and  due  the  said  Regiment,  for  the  years 
1820  and  1821,  which  mavbe  due  and  unpaid  at  the 
time  of  the  passage  of  said  act.     Now,  therefore,  in 
ease  the  said  Brook  Hill  shall  well  and  truly  collect 
the  said  fines  and  dues,  assessed  by  and  due  the  said' 
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flrgimfiit,  or  which  may  hereafter  be  asKSsed  by^ 
and  become  doe  to  the  said  Regimeot,  whilst  the  said 
Hill  diall  cootinue  in  his  said  office  of  collector,  and 
acoomit  for,  and  pay  the  said  fines  and  dues,  to  the 
pajmarter  of  the  said  Regiment,  at  the  time  or  times, 
and  in  the  manner  whii£  sherifis  of  the  said  Com- 
monwealth were  boond  by  kiw  to  collect,  account  for, 
and  pay  the  same;  then  the  above  and  foregoing  ob- 
ligation shall  be  void,  otherwise  the  same  shall  be 
and  remain,  in  full  force  and  virtue,  &c." 

And  for  breach  of  the  condition,  the  plaintiff,  in 
his  declaration,  avers,  that  while  the  said  Brook 
Hill  continued  in  his  said  of&ce^  of  collector  of  said 
Regiment,  there  were  placed  in  his  hands,  fines  as- 
sessed by  and  doe  said  Regiment,  the  following  sums, 
to-wit :  For  the  year  181 9,  the  sum  of  $43;  for  the  year 
1820,  the  sum  of  $3747  50  cents;  for  the  year  1821 » 
the  sum  of  (3629;  for  the  year  1822,  the  sum  of 
$814;  and  for  the  year  1823,  the  sum  of  $1519;  the 
whole  amounting  to  the  sum  of  $9754  50  cents; 
which  said  severu  lists  of  fines,  assessed  by  and  due 
said  Regiment,  and  jdared  in  said  Hill's  hands  for 
ccrilection,  as  aforesaid,  the  said  Hill  has  failed  and 
refused  to  collect^  account  for,  and  pay,  to  the  pay- 
master of  the  said  Regiment,  at  the  time  or  times, 
and  in  the  manner  which  sheriffs  of  said  Common- 
wealth were  bound  by  law  to  collect,  accounti  and 
pay,  &c. 

Bv  adverting  to  the  act  of  assembly,  to  which  the 
condition  of  the  bond  refers,  and  under  which  the 
officers  of  the  Regiment  derived  their  authority  to 
appoint  a  collector,  it  will  be^  perceived,  that  the 
condition  of  the  bond  as  set  out  in  the  declaration^ 
does  not  in  all  respects  conform  precisely  to  the 
requsitions  of  the  act.  The  condition  of  the  bond, 
declared  on,  contains  a  stipulation,  not  only  for  the 
due  and  faithful  performance  of  the  duties  of  Hill, 
the  collector,  in  the  collection  and  payment  of  fines 
and  demands,  which  at  the  date  of  the  bond,  had 
been  assessed  by  the  Regiment,  and  which  were  then. 
owing  and  due,  or  might  thereafter  become  due,  but 
it  also  contains  a  stipulation  for  the  collection  and 
payment,  by  HiU,  of  fines  and    demands   which 
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might  thereafter  be  assesaed  by  theRenoaent;  and  by  Com'th  foe 
turning  to  the  act  of  assembly,  it  wiU  be  found  to    ^»w»o« 
•contain  no  provision  which,  according  to  any  fair  PkabcVs 
interpretation,  can  be  construed  to  authorise  the  Reg-    ex>x. 

iment  to  appoint  a  collector,  to  collect  fines  or  de-  

mands  which  may,  after  the  appointment,  be  assess- 
-ed  by  the  Regiment,  and  it  is  only  to  secure  the  col- 
lection and  payment  of  fines  and  demands,  which 
might  be  assessed  at  the  time,  and  for  the  collection 
-of  which,  the  Raiment  was  authorized  to  appoint 
a  collector,  that  the  bond  is  required  by  the  act. 

It  would,  therefore,  seem  necessarily  to  follow,  Sach  part  of 
that,  as  respects  the  fines  and  demands  to  be  assess-  ofthecondi- 
ed  after  the  date  of  the  bond,  the  condition  is  inop-  collector's 
eratit^,  and  not  binding  on  Hill;  the  collector,  or  bond  as 
his  sureties.     For  if  the    Regiment  possessed  no  ^puld  bind 
power  to  appoint  Hill  as  the  collector  of  after-as-  .nSi  rabw^^ 
sessed  fines  and  demands,  his  being  appointed  can  qoent  fines,  is 
have  conferred  no  authority  on  him  to  collect  them,  ineffectual. 
and  it  would  be  preposterous  to  give  a  construction  ^^^^' 
to  the  bond,  which  would  impose  an  obligation  upon 
him,  or  his  sureties,for  the  faithful  collection  and  pay- 
ment of  fines  and  demands,  when,  from  his  appoint- 
ment no  power  to  make  such  collection  was  deriv- 
ed.    According  to  this  construction  of  the  bond,  the 
breach  which  is  ali^d,  in  the  failure  to  collect  and 
pay  the  after-assessed  fines,, &c.  is  bad. 

Other  breaches  are  also  assigned,  and  though  it  seems  sucb 
some  may  be  bad,  if  there  be  any  sufficient  breach  bond  is  good 
assigned,  the  declaration  should  not  have  been  ad-  o^^"[J„  ^f 
judged  bad  on  demurrer;  so  that  it  becomes  neces-  the  fines  pre- 
sary  to  bestow  some  attention  to  the  other  conditions  Piously  im* 
of  the  bond.  P««^- 


With  respect  to  them,  they  are  not,  it  is  true,  in  Not 
precisely  the  words  of  the  condition  required  by  5?*|'***^^*^*V" 
the  act, 'but  there  is  not  such  a  discre])ancy  between  bond"to«!tt- 
them  and  the  condition  required  by  the  act,  as,  in  meratetbe 
our  opinion,  should  render  them  inoperative,  and  duties  of  the 
not  binding  on  the  sureties  of  the  collector,  Hill.  SJe^o?fl 
Those  conditions  are  understood  to  embrace  fines  tion  of  thoss* 
and  demands  which,  at  the  date  of  the  bond,  had  imposed  bj 
been  assessed,  and  which  had  not  been  previously  ^*Jf  ^»fj^"®* 
collected;  and  though,  in  pointing  out  the  manner 
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and  time  of  collection,  and  the  person  to  wlioml3ie 
Afiioaiit  thereof  was  to  be  paid  by  the  collector, 
those  conditions  are  inore  special  than  the  act  re- 
quired the  condition  of  the  bond  to  be,  the  discrep- 
ency  in  that  resiiect  is  more  of  form  than  substance, 
and  the  condition  should  not,  therefore,  on  that  ac- 
count, be  adjudged  inoperative.  To  have  been  in 
the  words  of  the  act,  the  condition  should  have  been 
for  the  faiikfid  discharge  of  the  office  of  HiUy  as  eaUu- 
tor^  without  naming  or  describing  the  person^  to 
whom  the  fines  and  demands,  when  collected, 
ishould  be  paid,  as  the  condition  of  the  bond  has 
done.  But  the  payment  of  the  money,  when  col- 
lected, most  certainly  formed  a  part  of  the  duties 
of  the  collector's  office;  and  it  can  be  no  solid  ob- 
jection to  the  condition  of  the  bond,  that  it  required 
payment  to  be  made  to  the  paymaster,  whose  duty 
by  law  it  is  to  receive  the  same,  when  collected. 

But  it  is  objected  against  the  bond,  that  there  is 
no  law  authorizing  it  to  be  taken  to  the  common- 
wealth. It  is  true  the  act  of  assembly,  mider  which 
the  collector  was  appointed,  has  omitted  to  name  to 
whom  the  bond  should  be  given;  but  it  should  not 
be. forgotten,  that  the  duties  which,  by  his  appoint- 
ment, devolved  upon  the  collector  to  perform,  con- 
stitutes part  of  what  would  have  been  the  official 
duties  of  the  sheriff  of  the  county,  if  he  had  not 
been  appointed;  so  that,  in  requiring  a  bond   to  be 

Sfiven  by  the  collector,  it  is  but  fair  to  infer,  that  the 
egislature  intended  the  bond  should  be  given  to  the 
commonwealth,  to  whom  the  official  bonds  of  shet'* 
iffs  are  regularly  given. 

An  analogous  answer  may  be  given  to  the  objec- 
tion, that  the  act  has  not  authorized  the  bond  to  be 
put  in  suit  by  the  paymaster*  If,  instead  of  beiiiff 
placed  in  the  hands  of  the  collector,  the  fines  and 
demands  had  been  put  into  the  hands  of  a  sheriff, 
whose  duty  would  haye  been  to  collect  and  pay  over 
the  same,  there  could  have  been  no  reasonable  doubt 
as  to  the  right  of  the  ^^aymaster  to  put  the  sheriff's 
bond  in  suit,  on  his  failure  to  collect  and  pay  the 
amount;  and  the  reason  is  equally  strong  in  ravoor 
of  permiHing  suit  to  be  brought  by  the  paymaster. 
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upon  the  bond  given  hy  the  collector  to  perform  Coh'tb  roa 
that  which  would  otherwise  have  been   incumbent    Harrisom 
on  the  sheriff  to  do,  especially  as  the  condition  of  Pe^rce's 
the  bond  expressly  stipulates  for  payment  to  be   ex>z. 
made  to  the  paymaster.  ' 

Upon  the  whole,  we  think  that  the  bond  is  a  valid  Bond  valid, 
one,  and  that  the  condition,  so  far  as  respects  Ibe  «>  f^^as  con- 
fines  and  demands  assessed  by  the  Regiment  before  the^tatute. 
its  date,  is  binding  on  the  sureties  of  the  collector, 
and  that  the  breach  alleged  in  that  condition  is  suf- 
ficiendy  charged  in  the  declaration. 

The  demurrer  should,  consequently,  have  been 
overruled  by  the  circuit  court. 

The  judgment  roust,  therefore,  be  reversed,  with  Judgment 
eosts;  the  cause  remanded  to  the   court  below,  and  andm*adatc. 
further  proceedings  there  had,  not  inconsistent  with 
this  opinion. 

Denny  for  appellant. 


Bodley  vs.  Hard,  ^•™«' 

Error  to  the  Mason  Circuit;  W.  P.  Roper,  Judge.  Ca8o«4. 

Oec^xpanU  laws.    Habere  facias  possessionem.    Oondnti* 
once.  Practice. 

Judge  Mills  delivered  the  opinion  of  the  court.  June  10. 

s.  .  J""  I??  *""  ejectment,  and  was  here-  statement  of 
tofore  brought  to  this  court,  and  decided,  and  the  ^e  case.  ^ 
report  of  the  case  will  be  found  in  5  Litt.  Rep.  88. 
On  the  return  of  the  cause  to  the  court  below, 
Hord  succeeded  in  obtaining  a  judgment  for  all  the 
land  in  dispute,  and  Bodly  obtained  the  appoint- 
ment of  commissioners  to  value  improvements. 
This  took  place  at  the  November  term,  1824,  of  the 
court  below. 

At  the  August  term,  1825,  Hord  obtained  a  rule 
against  Bodley,  to  shew  cause  why  he  had  not  pro- 
cured a  report  from  the  commissioners,  and  whv, 
to  account  of  the  delay,  a  writ  of  posseiaioia  ahoufd 
not  issue. 

Vol,.  VII.  8  Q 
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vs. 

HORD. 


Order  of  the 
cifcuit  tovLti 
for  writ  of 
posstBsioo. 

Cause  thewn 
against  the 
-rule. 


Tf  the  unsQc- 
cessfal  de« 
fendant  ia 
ejectment, 
after  banof 
commission- 
ers appoint- 
ed uoaer  the 
oecapant 
lawi,  All]  to 
eause  them 
to  act  and 
report,  the 
plftintiffmay, 
after  the  pro- 
per role,  have 
an  order  for 
the  writ  of 
possession. 

Agreement 
between  the 
parties  reh'ed 
on  against  the 
rule,  and  mo- 
tion/or the 


At  tiM  November  term,  1825,  this  rule  was  he&rd, 
^tnd  a  writ  of  posfletsion  was  ordered.  The  only 
-cause  shown  by  Bodley,  why  he  had  not  proceeded 
with  the  eommissioners  to  obtain  the  valuation  of 
improvements,  was,  that  there  was  a  chancery  suit 
depending  between  the  parties  for  the  same  land, 
and  an  interlocutory  decree  was  rendered  therein, 
^  the  said  November  term,  1835. 

In  that  chancery  suit,  an  agretaient  had  been  en- 
tered into,  and  signed  by  the  parties,  in  which,  a- 
mong  other  things,  touching  the  preparation  of  the 
suit,  the  following  clause  was  inserted:    ^^And  it  is 
further  agreed  l^tween  the  parties,  that  all  other 
suits  depending  between   the  parties,  or  upon  the 
daims  under  which  they  hold,  ^  far  as  their  claims 
interfere,  shall  await  thc^  final  decision  of  this  suit.'* 
This  agreement  was  signed  and  sealed,  and  remained 
"on  file  in  the  chancery  suit.     The  land  here  in  con- 
troversy was  the  same  controverted  in  equity.    The 
court  below  nevertheless  ordered  execution  to  issue, 
and  Bodley,  to  that  order,  has  prosecuted  this  writ 
of  error* 

It  was  certainly  proper  to  take  the  method  Te- 
sorted  to  by  Hord,  for  the  purpose  of  bringing  the 
claim  for  improvements  to  a  close.  He  could  not 
be  bound  to  lie  by  forever  under  the  claim  for  im- 
provements, without  its  being  brought  to  an  issue, 
and  without  any  remedy  to  hasten  his  adversary; 
and  the  mode  he  pursued  was  a  proper  one.  The 
claim  set  up  by  Bodley  for  improvements  was,  in 
the  nature  of  a  suit,  and  as  all  other  suits  may  be 
dismissed  when  the  plaintifi*  will  not  proceed  to'tri- 
^  or  prepare  for  it;  so  may  this  claim.  Hord,  on 
this  occasion,  waited  about  nine  months  upon  Bod- 
ley, and  in  that  time  no  step  was  taken  to  value  im- 
provements. He  was,  therefore,  justifiable  in  at- 
tacking the  order. 

The  question  then  remains,  was  the  written  agree- 
ment shewn  by  Bodley,  sufficient  to  excuse  his  delay 
and  neglect  to  execute  the  order?  We  conceive 
not.  That  agreement  was  not  an  entry  on  record, 
nor  was  it  made  to  operate  as  an  injunction.  To 
give  it  even  that  effect  in  a  court  of  equity,  it  woul4 
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have  to  be  let  op  by  bill,  or  proper  alkgatlons,  and  Bootxr 
an  injunction  be  obtained  thereon,  in  usual  terms.  »    ^^* 
It  was,  therefore,  not  competent  to  barely  produce     ^*^* 


this  writing  in  answer  to  a  motion,  in  one  of  the  writofAa^^r^ 
common  law  suits  referred  to  therein,  and  there  to  fadoi  pouest- 
ask  that  it  might  operate  as  an  injunction,  and  stay  "'^^i  b^ld 
all  proceedings.     &uch  an  agreement  is  contestibie,  cunuItancoJ' 
and  may  be  set  aside,  and  to  give  it  specific  perform--  or  the  case^ 
ance  on  motion,  would  give  it  an  incontestible  effect,  inapplicable, 
The  most  that  could  be  made  of  it  would  be  a  con.  JTot^oiuw " 
tinuance,  lest  he  should  be  surprised.     But  the  in-p  agaiiiat  the, 
ftrument  is  not  produced  for  that  purpose.     Moreo*^  mle. 
'rer,  if  the  agreement  could  have  had  such  an  affect 
once,  it  had  been  violated  without  controversy,  and 
Bodley  had  acquiesced  in  the  violation.     The  par* 
ties  had  progressed  in  this  dectment  without  seem- 
ine  to  suppose  that  it  was  affected  bv  the  agreement 
till  the  judgment  was  obtained  which  terminated 
the  suit  for  the  land,  and  there  was  properly  no  suit 
depending  about  the  land.     That  was  eaded»  and 
the  claim  of  Bodley  for  improvementa  was  a  new 
claim,  resulting  from  the  determination  of  the  first 
suit,  and  one  to  which  the  spirit  3f  the  agreement 
did  not  apply  to  delay  it.    The  operation  of  the 
agreement  upon  the  ejectment  might  have  been  ef- 
fectual before  judgment,  and  the  parties  not  having 
so  applied  it,  raises  a  preflumptieu  that  it  was  dom^ 
away,  or  did  not  appljr;  and  a»  the  judgment  is  ob- 
tained, it  could  not  still  be  made  use  of  to  protract 
(he  controversy  for  ijoprovements  by  keeping  the  ^ 
order  appointing  commissioners   always  existing, 
and  yet  never  to  be  executed  till  the  chancery  suit    " 
was  ended. 

The  judgment  is  affirmed,  with  cosU.  firmfd!^*  ^^' 

CrUUnden  and  Bkdm  tor  flwiitt',  Tnptef  for  de- 
fendant. 
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MONROE'S  REPORTS. 
Milam  <^c.  t;^.  Thomasson. 

£rror  to  the  Scott  Circuit ;  Jc86£  Bledsoe,  Jndge. 

M$ent  defendants.      Orden   of  pubUcaHcn,     Parties, 
Practice  in  this  court. 

Judge  Mills  delivered  the  Opinion  of  the  Court. 

This  is  a  writ  of  error  to  reverse  a 
decree  in  chancery,  rendered  in  a  suit,  or  rather  two 
suits  combined,  wherein  Samuel  Thomasson  was 
complainant,  and  Milam  and  others  were  defend- 
ants. 

Whether  the  facts  be  as  contended  iox  by  com^ 
plainant,  or  insisted  upon  by  the  defendants,  Will- 
iam Massie  is  a  necessary  party,  and  so  obviously 
necessary,  that  it  is  not  deemed  expedient  to  recite 
the  history  of  the  cause,  so  far  as  to  exhibit  the  re- 
lation in  which  he  stands. 

Indeed  he  is  named  as  a  party  in  the  bill,  and  not 
being  found  by  process,  an  order  of  publication, 
or  rather  two  of  them,  were  had  against  him,  and 
were  returned  as  published  by  the  certificate  of  the 
editor.  But  we  cannot  suppose  that  these  orders 
are  sufficient  in  their  terms,  or  that  the  proof  of  in« 
sertion  is  sufficient.  The  orders  made  at  one  term, 
fix  the  appearance  day  on  or  liefore  the  calling  of 
Ihe  cause  at  the  next  term.  Now  a  chancery  suit 
has  not  any  day  in  term,  at  which  it  must  necessa- 
rily be  culled,  or  indeed  be  set  for  hearing.  It  de- 
pended, therefore,  on  a  contingency,  whether  there 
\#ould  or  would  not  be  a  day  in  the  next  term,  on 
which  the  defendant  ou^ht  to  appear;  and  as  it  does 
not  appear  that  the  cause  was  actually  called  at  the 
next  term,  there  consequently  was  no  day  of  appear- 
ance, and  it  was  erroneous  to  decree,  by  default,  a- 
gainst  the  absentee,  for  not  appearing  at  a  day  not 
fixed  or  pointed  out. 

The  act  of  assembly  requires  a  named  day  in  eve- 
ry such  order.  We  admit,  that  day  may  be  a  specifi- 
ed juridical  day  of  a  term,  but  are  unwilling  to  say 
that  the  law  is  satisfied  by  a  day  which  may  or  may 
not  happen,  even  if  it  should  have  actually  occuredf. 
But  when  there  is  no  evidence  that  there  was  any 
calling  of  the  cause,  at  the  time  appointed,  it  would 
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be  still  more  absurd  to  convict  the  absentee  of  de-  Milam  &e. 

But  the  certificate  of  insertion  is  insufficient,  even 


if  tlie  order  was  valid.  It  is  indispensible  that  eve-  CerUfic&tes 
ry  such  certificate  should  show  that  the  whole  nuin-  ^^j^^^'  "r**^^" 
l>er  of  insertions  took  place,  between  the  date  of  the  den  for  the' 
order  and  the  day  of  ap|>earan€e.  Here  the  certifi-  appearaDce 
eate  states  barely  the  number  of  insertions,  without  of  absent  de- 
saying  wiien;  nor  is  there  any  date  to  the  certificate  ghew*thattho 
itself.  Its  terms  would  be  true,  if  the  insertions  had  number  of  in- 
all  taken  place  after  the  appearance  day,  equally  as  'ertiont  re- 

if  they  were  all  before  it,  and  therefore  the  proof  of  2!!!!!!^Ki''''^ 

1  i.^  ,.       .     •        ^  •     ;  '^  place  be- 

publication  is  msuthcient.  tween  tho 

As  this  conclusion  will  open  the  cause  and  place  onlerand  aa. 
it  back,  at  so  early  a  stage  of  the  proceedings,  that  pearance 
either  party  may  material! v  alter  the  merits  by  oth-  ^^Z* 
er  allegations  or  proof,  before  another  hearing,  we  Necessary 
deem  it  unnecessary  to  say  any  thing  upon  the  mer-  partic^s  not 
its  of  the  controversy.  teing  before 

the  court,    • 

Decree  reversed  with  costs,  and  cause  remanded  thediscussiom 
for  new  proceedings,  not  inconsistent  with  this  opin-  J^^necT"^ 
Ion,  or  the  rules  of  equity. 

Tbttot  for  plaintiff;  Depew  and  Clumbers  for  de- 
fendant. 


Tate  vs.   Parrish.  c^sr. 

Error  to  the  Clarke  Circuit ;  Geo.  Shaanoti,  Judg^.  ^^gg  qq 

Sprifijgs.  Water  courses.  Prescriptions.  Abatement  of 
nuisances.  Jimzt  of  nviaancc.  Action  on  Uie  case.  Ex- 
idence.  Damages. 

Jadge  OwsLET  delivered  the  OpiDion  of  the  Coort.  Jane  Ik. 

Tate  and   Parrish  were  possessed  of 
adjoining  tra<:ts  of  hmd,  the  division  line  between  ^^  '*^*^' 
them  passing  within  a  short  distance  from  the  house      — • 
of  Tate. 

Upon  the  land  of  Parrish,  and  not  more  than  one 
hundred  and  fifty  yards  from  Tate's  house,  there  is 
a  spring,  the  water  of  which  flows  directly  into  the 
land  of  Tate.    This  spring,  Tate  and  those  under 
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whom  he  held  his  land,  had  been  accustoiaed  ubuI' 
terruptedly,  for  twenty  years,  to  use. 

From  a  point  more  remote  than  the  spring  from 
Tate's  house,  a  dead  hog  was  dragged  about  two  bua- 
dred  yards,  in  the  heat  of  summer,  by  Parrish,  and 
thrown  into  the  spring.  This  was  done  by  Farrisby 
whiki  Tate  was  from  home>.  and  Tate's  wUe,  wilbi* 
out  his  knowledge,  or  any  authority  from  bma,  «t<- 
tempted  to  remove  the  hog  from  the  springs  and 
thereby  abate  the  nuisance;  but  it  was  so  o&nsive 
that  sfake  could  not  do  it. 

Tate  and  his  family  were  not  only  greatly  an- 
noyed by  the  stench  of  the  hog,  but  the  water  of 
the  spring  was  corrupted,  and  by  its  connexion  with 
Tate  s  water,  in  the  branch  below,  made  it  unfit  for 
use. 

To  recover  for  this  injury,  Tate  brought  his  ac- 
tion on  the  case  in  the  circuit  courts  but  on  the  tri- 
al, after  several  decisions  of  that  court,  he  was  de* 
feated,  and  judgment  rendered  against  him* 

On  the  trial,  Tate  introduced  a  witness,  and  was 
about  to  prove  that  he,  and  those  under  whom  he 
claims,  had,  for  twenty  ye^irs  before  the  bog  was 
put  into  the  spring,  used  the  water  of  the  spring;  but 
the  making  such  proof  was  opposed  by  Parrish, 
and  not  allowed  by  the  court. 

After  the  evidence  was  all  through,  the  court,  on 
the  motion  of  Parrish,  instructed  the  jury,  that  if 
they  believed  from  the  evidence,  that  the  plaintiff's 
wire  removed  the  hog  from  the  spring,  or  attempted 
to  abate  the  nuisance,  they  ought  to  find  for  the  de- 
fendant, whether  such  a  removal,  or  attempt  to  re- 
move, was  by  the  order  of  the  plaintiff  or  not,  for 
as  to  that,  she  ought  to  be  considered  as  the  servant 
of  the  plaintiff;  but  that  if  she  attempted  to  remove 
it  and  could  not  do  so,  then  they  ought  to  find  for 
the  plaintiff. 

Whether,  in  excluding  the  evidence  offered  by 
Tate,  and  in  instructing  the  jury  on  the  motion  of 
Parrish,  the  court  below  was  correct,  are  the  oidy 
points  presented  for  the  determination  of  this  court. 
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We  think  the  evidence  ou^ht  not  to  haye  been  ex-  Tatjb 
eluded.     To  be  admissible,  it  is  not  necessary  that        ^"« 
the  evidence  should  be  decided  to  be  cooclusive  as    '^*'^"^* 


to  Tate's  right  to  use  the  water  of  the  spring.     If  it  i„  anactiou 
conduced  in  any  degree  to  prove  that  he  was  enti-  agaiostmy 
tied  to  the  use  of  the  spring,  or  if  it  was  calculated  neighbour, 
to   aggravate  the  injury  occasioned  hiui  by  the  act  [he  water  of 
of  Parrish  in  throwing  the  hog  into  the  spring,  the  a  spring  ris- 
evidence  was  undoubtedly  pertinent  to  the  point  ing  in  his 
in  contest,   and  should  have  been  allowed  to  go  to  J^"**  *^^  "'"" 
the  jury;  and  twenty  years  uninterrupted   use  of  roiife,eir^^ 
the  water  was,  we  apprehend,  not  only  in  some  de-  donee  that  I 
gree  calculated  to  prove  title  in  Tate  to  the  use  of  «««*  those  uo- 
the   water,  but  was  moreover  well  calculated  to  ag-  J^^^  ^^^ 

Savate  the  oflence  done  by  Parrish,  in  throwing  used  the 
e  hog  into  the  s|)ring.     Tlie  motive  by  which  Par-  »?""«  fo«* 
rish  was  actuated  in  doing  the  act  complained  of,  is  Ircom^petent* 
doubtless  a  legitimate  subject  for  the  consideration  both  to  prove 
of  a  jury,  in  assessing  damages;  and  what  could  be  ^ay  "ffht  to 
better  calculated   to  display  that  motive  than  evi-  Jprin^^^nd  to 
dence  of  Tate's  uninterrupted  use  of  the  water  of  aggravate 
the  spring  for  twenty  years  before  the  act  done.^        the  damagei 

The  instructions  are  liable  to  several  objections,  to  the  water 
In  the  first  place,  they  are  in  some  respects  so  in-  lowing  into 
consistent  and  contradictory  in  their  different  parts^,  "^  ro«M. 
that  it  was  impossible  for  the  jury  distinctly  to  CoDtradic- 
comprehend  the  principle  of  law  which  w^s  intend-  tionsin  in- 
ed  to  be  decided  by  the  court.     In  one  part  of  the  stractions,  is 
instroctions,   the  jury  were  informed,  that  if  they  ®"®^' 
believed  from  the  evidence,   that  Tate's  wife  at* 
tempted  to  abate  the  nuisance,  they  ought  to  find 
for  Parrish,  and  in  another  part,  they  were  told 
that  they   ought  to  find  for  Tate,  if' his  wife  at 
tempted  to  remove  the  nuisance  but  could  not  do 
so. 

But  in  other  respects  the  instructions  are  errone-  If  I  abate  a 
ous,  in  points  easily  to  have  been  understood  by  the  P*^^®*®!""*" 
jury.     In  cases  of  private  nuisance,  the  injured  par-  no^^after-***" 
ty  may  either  abate  the  nuisance,  or  resort  to  his  ac-  wards  main- 
tion  by  suit  in  court  for  redress,  and  after  making  tain  an  assize 
his  election,  and  having  abated  or  removed  the  nui-  ®'  n«i«o<5«- 
sance,  it  is  said  he  is  entitled  to  no  action:    3  BI. 
Com.  219.    But  this  general  observation  of  Black- 
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Tate  stone,  though  undoubtedly  true  as  respects  an  sa- 

^^  size  of  nuisance,  must,  we  apprehend,  be  subject  to 

^^""'  some  qualification.  After  having,  by  his  own  act, 
abated  or  removed  the  nuisance,  it  would  be  ab» 
surd  to  suppose  that  the  injured  party  could  main- 
tain an  assize  of  nuisance,  the  judgment  in  which, 
if  for  the  plaintiff,  should  be  for  an  abatement  of 
the  nuisance. 

But  the  object  of  the  plaintiff  is  not  the  same  in 
OtlMTwiie  of  an  action  on  the  case;  nor  would  it  be  competent,  in 
ease;  I  may  gych  an  action,  for  the  court  to  render  judgment  in 
«u^fOT  die  **^®''  ^^  ^^®  plaintiff,  for  the  nuisance  to  be  abated, 
daoiaratos-  There  is  not,  therefore,  the  same  reason  for  preclud- 
taiwd.  ing  the  injured  party  from  maintaining  an  action  on 

the  case  for  a  nuisance,  after  the  nuisance  is  removed 
by  him,  as  exists  for  not  allowing  an  assize  of  nui- 
sance; and  hence  it  is  said,  that  if  the  nuisance  be 
removed,  the  plaintiff  is  entitled  to  his  damages, 
which  accrued  before,  and  though  it  is  laid  wiUi  a 
cofUinuendOy  for  a  longer  time  than  the  plaintiff  can 

Erove,  he  shall  have  damages  for  what  he  can  prove 
efore  the  nuisance   was  removed.     2  Mod.  25S; 
Jacob's  L.  Die.  title,  Nuisance,  3. 

Whether  or  not  the  court  was  correct  in  treating 
the  act  of  Tate's  wife,  in  her  attempt  to  remove  the 
nuisance,  as  the  act  of  Tate,  cannot,  therefore,  be  ma- 
terial; for  if  in  that  the  court  was  right,  it  was  most 
clearly  erroneous,  to  instruct  the  Jury  that  thejr 
ought  to  find  against  him,  if  from  the  evidence 
they  should  believe  that  the  nuisance  had  been  abat- 
ed or  removed  by  his  wife;  because,  if  removed, 
he  has  still  a  right  to  maintain  his  action  on  the 
case,  for  the  damages  which  accrued  before  the  re- 
moval. 

The  judgment  must  be  reversed,  with  cost,  the 
cause  remanded  to  the  court  below,  for  further  pro- 
ceedings to  be  there  had,  not  inconsistent  with  this 
opinion. 

Hanson  for  plaintiff.  V 


Digitized  by  VjOOQ IC 


JUNE,  1828.  329 

Baxter  vs.  Evetfs  lessee.  ejxcvhxvt. 

Appeal  from  the  Estill  circait  coart;  Qeo.  SHiiNHOK,  Judge,     q^^  57 
Boundaries  of  surveys.  Lines  and  comers. 
Chief  Jastice  Bisb,  delivered  the  opinion  of  the  Coart.  June  10. 

In  1825,  this  ejectment  was  instituted.  p|ai„|i£,j 
The  plaintiff  claims  by  patent  of  1812,  for  150  a-  oJaim. 
cres,  by  survey  of  1803,  in  consideration  of  a  cer- 
tificate granted  by  the  county  court  of  Madison,  of 
February,  1803,  by  virtue  of  the  act  of  Kentucky 
for  settling  and  improving  her  vacant  lands. 

The  defendant  claims  under  a  patent  dated  in  1800,  Defendant'** 
issued  to  Glasscock  and  Orear,  in  consideration  of  a  ®*®"*- 
Virginia  Land  Office  warrant,  surveyed  in  1795,  for 
4086  3-4  acres. 

The  plaintiff  gave  evidence  of  the  existence  of  a  Plaintiif'i 
single  comer,  corresponding  in  marks  with  one  of  fT*?^"^*i®^ 
ffiose  name<l  in  his  patent,  and  claimed  by  the  cours-  ^"^  defend?^' 
es  and  distances  protracted  from  that  corner,  no  anrs  poMci- 
other  corner  or  marked  lines  of  his  patent  being  non. 
ffhewn;  he  proved  that  the  courses  and  distances 
from  this  corner,  according  to  his  patent,  will  ia- 
dade  the  land  in  controversy;  and  proved  thattbe 
defendant  was  in  possession  at  the  service  of  the  e- 
jectment. 

The  defendant  gave  eviilence,  conducing  to  show  iiefendant's 
the  reputed  boundaries  of  the  patent  of  Glasscock  evidence  of 
and  Orear,  and  that  these  reputed  boundaries  in*  bn  boundary. 
eluded  the  land  in  controversy.  The  courses  and 
distances  from  abuttal  to  abuttal,  in  the  patent  of 
Glasscock  and  Orear,  named,  are  about  twenty  five 
in  number,  of  which  about  nineteen  are  extant,  and 
not  disputed — that  is  to  say:  the  corners,  on  the  an- 
nexed diagram,  at  figure  1 ,  and  the  lines  around  bv 
£ — 18  to  19,  are  all  found  marked,  and  correspond- 
ing ^ith  the  patent  so  plainly,  that  no  question  aris- 
es in  this  quarter.  But  the  plaintiff  desires  to  pro* 
tract  the  survey  of  Glasscock  and  Orear  from  19  a* 
round  to  1,  according  to  the  lines  19,  K,  L,  M,  27, 
24,  1  •  The  defendant  in  ejectment  claims  this  pa* 
tent  by  the  lines,  19, 20,  21,  22,  23,  24,  1. 

A,  B,  C,  D,  £  represents  the  phiintiff's  patent  «s 
daimed  by  him. 

Vol.  VII.  2B 
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The  linel9— K,  is  according  tp  the  conree  and 
distance  named  in  the  patent  of  Glasscock  and  Orear; 
but  no  corner  is  found  there,  nor  any  marked  line 
.i-i.^..-.  or  corner  from  thence  by  L,  M,  27. 

A  deed  by  Evett,  the  lessor  of  the  plaintiff,  to  Mil- 
ler, dated  in  1818,  for  85  acres^  part  of  his  patent  for 
130  acres,  professes  and  names  to  be  bouncied  by  one 
of  the  lines  of  Orear  and  Glasscock;  and  the  defend- 
ant gave  evidence,  conducing  to  show,  that  20^  21  y 
is  the  line  so  alluded  to  in  that  deed. 

At  22  there  is  a  black  oak,  marked  as  a  corner, 
and  a  plain  marked  line  from  22  to  28. 

The  lines  22,  23,  25,  26,  represent  a  part  of  the 
abuttals  of  Walton's  survey,  called  for  in  the  patent 
of  Glasscock  and  Orear. 

The  evidence  of  the  defendant  conduced  to  prove, 
that  22  to  23  has  been  reputed,  for  twelve  or  fifteen 
years  past,  the  line  of  Walton,  and  the  line  of  Glass* 
cock  and  Orear. 

There  was  evidences  also,  that  the  lessor,  Evett, 
had  acknowledged,  some  eight  or  nine  years  ago, 
that*  the  land  now  in  controversy,  was  inside  of 
Glasscock  and  Orear's  patent. 

The  plaintiff  gave  evidence  conducing  to  shew, 
that  the  black  oak  comer  at  22^  and'the  line  22^  23, 
were,  in  appearance,  too  new  to  have  been  marked 
for  Glasscock  and  Orear: 

Another  witness  stated,  that  about  twelve  or  fif* 
teen  years  then  past,  he  had  been  around  the  lines  of 
Glasscock  and  Orear,  with  Joseph  Barnett,  the  sur« 
vcyor  of  the  county;  that  the  lines  were  then  run  by 
Barnett,  as  now  claimed  by  defendant,  and  would 
include  the  land  in  controversy. 

Another  witness  stated  that  the  black  oak,  at  2S» 
had  been,  for  some  years  past,  called  Orear'is  corner 
in  Walton's  line. 

Prom  the  surveyor's  report  and  plat,  it  appeals 
aurreyor'i  that  from  the  corner  19  to  20,  the  distance  is  850 
report.  poles,  exceeding  the  distance  named  in  the  pat^t  by 

one  hundred  and  fifty  poles;  and  that  the  aotual  dis- 
tance from  24  to  1,  or  21  to  ^8,  is  seven  hundred 
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poles,  uutoad  of  £ve  bimdred  and  twtnty  eight  Baziibr. 
Doles.  ^^' 

Taking  the  two  nndisputed  corners,  t  and  19,  and     ^••^ 
the  marked  boundaries  between  them,  which  con- 
stitote  the  southern  and  eastern  boundaries  of  the  Sle^^^Tdence 
survey,  and  the  northern  and  western  boundaries  of  defend- 
of  the  patent  cannot  be  closed  by  the  protraction  wit'i  bound- 
(even  disregarding  all  marked    abuttals    named,):  ^^^' 
without  departure  from  distance  dn  some  one  or 
*  more  of  the  lines;  and  to  close  the  survey,  by  fol- 
lowing Walton^s  line  as  represented  on  tne  plat,  it 
becomes  indispensable  to  lengthen  some  of  the  lines. 
That  is  to  say,  the  undisputed  abuttals  for  the  south- 
ern and  eastern  parts  of  the  survey,  now  visibly  ex- 
tant, as  originally  demarked,  have  demonstrated  an 
excess  there,  at>ove  -the  distances  named  in  llie  pa- 
tent; so  that  an  excess  above  the  distance  named  in 
the  patent,  for  tlie  northern  and  western  lines  be> 
conies  indispensable,  on  some  one  or  otiier  of  those 
lines,  otherwise  the  survey  can  not  be  closed. 

This  necessary  departure  from  the  patent  distance, 
somewhere,  has  produced  this  controversy.  The 
plaintiff  in  ejectment  contends,  that  for  the  north- 
em  and  western  boundaries,  no  abuttals  are  visible; 
and,  therefore,  that  the  survey  is  to  be  completed 
by  resort  to  the  courses  and  distances,  closing  the 
survey  by  intersections,  and  so  as  to  exclude  ^om 
the  area  of  the  patent  of  Glasscock  and  Orear,  the 
survey  of  one  hondred  and  fifty  acres,  as  claimed 
under  the  patent  of  Evett.  The  defendant  contends 
that  lie  has  given  such  evidence  touching  the  lines 
20  to  21,  and  as  to  23,  as  that  the  patent  of  Glass- 
cock and  Orear  should  be  extended  to  them,  and 
that  the  evidence  relative  thereto,  if  believed  by  tiie 
jury,  ought  to  control  and  govorn  the  survey,  in 
preference  to  the  ideal  construclive  boundary  conh 
tended  far  by  the  plaintiff. 

.  The  patent  of  defendant,  (that  is,  of  Glasscock  & 
Orear,  whose  deed  he  holds,)  begins  at  1-— describes 
it  as  the  corner  of  Wm.  French — and  then  progress- 
es on  to  19,  by  courses,  dbtances  and  abuttals,  which 
need  not  be  recited;  from  19  (a  very  large  white 
oak,  corner  to  Wm.  Mayo,}  the  descriptioji is,  south 
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Baxter  86  west,  700  poles,  to  pointers,  corner  for  Rob-WlMt^ 
V  ^',  I  ley ;  with  his  lines,  south  1 96  1  -2  potes,to  pointers,  anp 
i^rBTT  s  lei.  ^^^^^  ^ J  ^j J  ivijitigy >g  corners;  west,  1 00 poles,  with 

,  said  Whitley,  to  another  of  his  corners,  in  Robert 

Walton's  line;  thence  with  Walton's  line,  south,  453 
1-2  poles,  to  pointers,  comer  for  Wm.  French  in  said 
Walton's  line;  thence  with  French's  line,  east,  160 

{)oles,  to  pointers;  with  another  of  said  French's 
ines,  south,  528  poles,  to  the  beginning.  From  19, 
around  by  20,  and  so  on  to  1 ,  the  patent  names  no  • 
specific  tree;  these  abuttals  are  described  by  refer* 
ence  to  Whitley's,  Walton's,  and  French's  lines  and 
pointers,  except  at  Whitley's  corner  in  Walton's 
fine  at  22,  where  a  corner  is  called  for,  but  the  tree 
is  nqt  specified;  there  the  black  oak  corner  stands. 

The  defendant  moved  three  instructions,  all  oC 
which  were  hypothecated  upon  the  jury's  finding 
the  comers  1  and  19.     The  nrst  instruction  was  sub- 
stantially intended  to  declare  the  law  to  be,  that  the 
reversed  courses  and  distances  of  defendant's  patent, 
from  the  corner  at  1,  around  westwardly,  to  find  the 
moi^bj"he  intersections  and  ideal  boundaries,  were  to  be  resort- 
defeDdant,      ed  to.  Only  in  case  the  jury  should  find  no  marked 
andoverraled  fine  nor  comer  on  the  said  reversed  courses,  between 
by  the  court   ^j^^  beginning  at  1,  and  the  line  running  westwardly 
from  19;.  this  the  court  refused. 

The  second  instruction  asked,  proposed,  thai  if 
they  found  the  corner  at  19,  but  no  marked  comer 
on  the  line  westwardly,  and  fimnd  the  comer  of  said 
Glasscock  and  Orear,  at  22,  then  the  desii^d  comer 
on  the  line  westwardly  from  19,  was  to  be  determin- 
ed by  intersection,  by  reversing  the  lines  from  the 
corner  fdund  at  22^  and  pursuing  those  lines  if  mark- 
ed, if  not  marked,  by  pursuing  the  patent  course  and 
distance;  thence  to  reverse  thevext  course  of  the  ps^ 
tent,  and  pursue  it  to  intersect  the  line  from  19^ 
westwardly,  if  marked,  or  if  not  marked,  according 
to  the  patent  course,  and.  that  the  intersection  so 
found  upon  the  westwardly,  line  would  be  the  coi^ 
ner;  this  was  denied. 

Thirdly,  to  instmct  the  jury,  that  if  they  believed 
there  was  a  marked  corner  of  Glasscock  and  Orear'te 
patent  at  21,  and  no  marked  corner  on  the  line  19, 
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iOy  except  at  19^  and  that  running  from  isaid  comei*  fi^xTSR 
at  21,  according  to  the  reversed  calls  of  said  patent,  Evett'bIc*- 
and  running  the  line  from  the  corner  at  19,  would     ,ee. 
make  the  intersection  at  20y  as  represented  on  the  ■ 
plat,that  then  such  intersection  at  20  would  be  the  cor- 
ner; this  the  court'  refused  to  give  except  with  this 
qualification:  provided  the  jury  should  believe,  by  re- 
versing the  courses  and  distances  from  the  beginning 
(at  1,)  the  comer  should  be  found  at  21,  or  that  the 
reversed  lines  were  marked. 

The  jury  found  for  the  plaintiff;  the  defendant  Verdict  and 
moved  for  a  newtrial,becausethe  jury  found  against  jodgtoeDtfor 
the  law  and  the  evidence,  and  because  the  court  mis-  motlotTfo*"^ 
directed  the  jury;  the  new  trial  was  refused;  and  new  trial 
the  whole  evidence  is  stated  in  the  bill  of  exceptions,  oTemiled. 
together  with  the  instructions  moved  as  aforesaid. 

The  rule  is,  that  the  visible  or  actual  boundaries.  Actual  abat- 
natural  or  artificial,  called  for  ih  a  certificate  of  *'"'  artificial 
survey,  are  to  be  taken  as  the  abuttals,  so  long  as  madeor'a- 
they  can  be  found,  or  proved.     The  legal  presump-  dopted  by  the 
tion  is,  that  the  surveyor  performed  the  duty  of  surveyor, 
marking  and  bounding  the  survey  by  artificial  or  boun'lary^ 
natural  abuttals,  either  made  or  adopted  at  the  exe-  wherever 
cution  of  the  survey.  And  if  this  presumption  could  they  are  ex- 
he  destroyed  bv  undoubted  testimony,  yet  as  this  fo^me?exi«t- 
was  the  fault  of  the  officer  of  the  government,  and  ence  can  bo 
not  of  the  owner  of  the  survey,  his  right  ought  not  proTcd. 
to  be  injured,  when  the  omission  can  be  supplied  by 
any  rational  means  and  description  furnished  by  the 
certificate  of  survey.     In  locating  a  patent,  the  in*- 
quiry  first  is,  for  the  demarcations  of  boundary,  na^ 
tural  or  artificial,  alluded  to  by  the  surveyor*     If 
these  can  be  found  extant,  or  if  not  now  existing,  can 
yet  be  proved  to  have  existed,  andtheir  locality  can 
be  ascertained,  these  are  to  govern.     The  courses 
and  distances  specified  in  a  plat  and  certificate  of 
survey  are  designed  to  describe  the  boundaries  as 
actuaUy  run  and  made  by  the  surveyor,  and  to  assist 
in  jpreserving  the  evidence  of  their  local  position,  to 
aidin  tracing  them  whilst  visible,  and  in  establish- 
ing their  former  position  in  cases  of  dcbtruction  by 
time,  accident,  or  fraud.     As  ^^uides  for  these  pur- 
poseS)  the  courses  and  distances  named  iii  a  plat  and 
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Baztsr        certificate  of  survey  are  usefiiL    But  a  line  or  cor- 
Ef  '^'»  lefl.  ■«*'^»^*WLBhed  byAgurveyor,in  ^»aki^gas^^veyup- 
][^  *         on  which  a  grofit  has  issued,  can  not  be  altered  be- 
.—..-.^^  caase  the  line  is  longer  or  shorter  than  the  distance 

reified,  or  because  the  relative  bearings  between 
abuttals  vary  from  the  course  naaied  in  the  plal 
and  certificate  of  survey.  So,  if  the  line  run  by  the 
surveyor  be  not  a  rifiht  line,  as  suj^osed  from  his 
description,  but  be  found  by  tracing  it  to  be  a  curv- 
ed line,  yet  the  actual  line  must  govern;  the  visible 
actual  boundary,  the  thing  described,  and  not  the 
ideal  boundary  and  imperfect  description,  is  to  be 
the  guide  and  rule  of  property.  Tliesc  principles 
are  recognized  in  Beckley  vs.  Bryan,  prin.  dec.  107, 
and  Litt.  Sel.  Cas.  91;  Morrison  vs  Coghill,  prin. 
dec.  362;  Lyon  vs.  Ross,  1  Bibb  467;  Cowan  vs. 
Fauntleroy,  2  Bibb  ^1;  Shaw  vs.  Clement,  1  Call. 
438,  Srd  point;  Herbert  vs.  Wiae,  3  Call.  239;  Ba- 
ker vs.  Glasscocke,  1  Hen.  &  Munf.  177;  Helm  vs* 
SmaU,  Hard.  369. 

In  the  case  under  consideration,  it  does  appear 
from  the  evidence  given,  that  the  plaintiff  could  not 
recover,  but  by  confining  Glasscock  and  Orear^s  pa- 
tent to  the  courses  and  distances  on  the  western 
boundary,  in  disregard  of  the  actual  boundary  allud- 
ed to  and  described  in  the  plat  and  certificate  of  sur- 
vey, which  the  evidence  adduced  by  the  defendant 
did  conduce  to  prove,  as  being  at  20,  21,  22,23. 
And  by  an  attentive  examination  of  the  manner  in 
which  the  judge  ruled  the  motion  for  instructions^ 
it  does  appear,  that  he  did  give  the  opinion  and  di- 
rection, that  unless  the  courses  and  distances  from 
the  corner  at  1 ,  (the  beginning  named  in  the  patent,) 
when  reversed  would  lead  to  the  comers  at  21  and 
22,  the  patent  did  not  extend  to  them,  notwithstand- 
ing the  jury  should  believe  those  to  have  been  the 
marked  comers  alluded  to  in  the  patent.  And  in  so 
doing,  he  did  go  upon  the  erroneous  doctrine  that 
the  actual  boundaries  described  and  alluded  to,  in 
the  plat  and  certificate  of  survey,  on  which  Glass- 
cock and  Orear's  patent  was  founded,  should  not 
prevail^  over  the  distances  called  for.  In  effect,  the 
judge  confined  the  patent  to  the  short  distance,  in- 
stead of  to  the  actual  boundary  made  and  intended 
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to  be  described,  of  which  description,  distance  was  Baxtea 
but  part,  aad  was  imperfect  and  mistaken.  Evett's  lea- 

It  seems  to  this  court,  that  the  circuit  judge  erred 
in  refusing  the  instructions  asked,  and  in  annexing 
the  qualification  as  to  the  distance,  as  stated  in  the 
bill  of  exceptions.  It  is,  therefore,  considered  by 
the  court,  that  the  judgment  of  the  circuit  court  be 
reversed,  and  that  the  case  be  remanded,  for  a  vtnm 
Jaeias  de  nooo. 

The  appellant  to  recover  his  costs. 

JBrecfe  and  Hamon  for  appellant;  Cctptrton  for  ap- 
pellee. 


Collins  vs.  Seer  eh.  enANCERy. 

Appeal  fram  tfa«  Grant  Circait;  Wae.  O.  Brown,  Judge.         Case  68. 
Usury.  Bank  note  contracts. 
Clue/'  Jastice  Bibb  deJivered  the  opiDioQ  of  tbe  conrt.  Jane  13. 

Collins  exhibited  his  bill  to  be  re* 

lieved  against  a  judgment  at  law,  obtained  against  fase^^appear- 

him,  upon  a  note  for  $120,  besides  interest  and  costs;  ing  in  Ihe 

because  the  note  was  given  on  an  usurious  lending  pleading  and 

and  borrowing.  proofs. 

The  answer  admits,  that  on  the  31st  August,  1822, 
Secreh  lent  Collins  one  hundred  dollars  of  common* 
wealth  bank  notes,  then  as  the  answer  eays,  worth 
from  sixty^two  and  an  half  to  seventv  five  cents  in 
the  dollar;  that  for  the  loan  thereof  lor  one  year,  a 
premium  of  twenty  dollars  was  agreed  for,  and 
thereupon  the  note  for  one  hundr^  and  twenty 
dollars,  dated  31st  August,  1822,  payable  the  31st 
August,  1823,  was  drawn  and  executed  by  Collinst 
npon  which  the  judgment  at  law  has  been  obtained 
for  that  sum,  with  interest  from  the  3 1st  of  August, 
1823,  till  paid  in  gold  or  silver. 

it  appears  in  proof,  that  when  this  note  fell  due, 
the  notes  were  worth  only  fifty  cents  to  the  doUaar. 
The  bill  charges,  and  the  answer  acknowledges,  that 
tttt  loan  was  only  of  or  for  the  sum  of  lOS^  dtof* 
fan  ia  notes  of  the  bank  dT  the^cdmfnonwealtli;  biM 
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CoLLiiTB        the  defendant  insists  now  upon  the  note  as  for  gold 

^*-  and  silver,  and  he  says  that  th»  complainant  himself 

'^""'         wrote  the  note,  and  executed  it  with  his  eyes  open; 

that  he  would  not  have  accepted  the  note  if  made 

payable  in  commonwealth's  notes,  and  that  there  is 

no  fraud  or  mistake. 

The  circuit  court  perpetuated  the  injunction  for 
DeeretBofthe  twenty  dollars  only,  and  dissolved  it  for  the  residue 
circuit  court,  ^f  ^j,^  judgment  at  law,  and  interest,  with  ten  per 

cent  damages,  and  that  each  party  to  pay  his  own 

costs. 

I'he  defendant  has  yielded,  and  seems  willing  to 

]x>anorde-  give  up  the  smaller  usury  of  twenty  dollars,  but  in- 

preciuted  gig^g  q^  the  greater  usury  of  converting  the  dcpre- 

ttt  be  repaid  ^^^XeA  paper  lent^  into  ffold  and  silver  at  jiar,  witb^ Ie» 

at  the  nomi-  gal  interest  thereon.     There  is  an  obliquity  of  mind 

nal  amount  or  a  want  of  thought,  after  admitting  the  loan  for 

twunTan'd *  depreciated  paper  u pon  a  premiu m  of  twenty  dolhuns, 

the  borrower  to  urge  an  agreement  for  gold  and  silver  for  $120, 

it  bound  but  to  insist  on  the  note  as  for  gold  and  silver,  and  yet 

oTthrpa"'°r  *'"g"®  ****  ^"  *^"  ^^^^  there  is  no  usury  above  twenty 

vhen  loaned,  dollars. 

iDtere»t!^  '^  seems  to  this  court  that  the  agreement  to  lend 

paper  of  the  value  of  sixty  two  and  an  half  or  se- 
venty cents  only  to  the  dollar,  to  be  repaid  dollar 
for  dollar,  in  one  year,  in  gold  and  silver,  was  usu- 
rious; and  the  additional  agreement  for  the  further 
/  sum  of  twenty  dollars,  was  usury  upon  usury;  and 
this  court  is  further  of  opinion,  that  the  judgment 
at  law  ought  to  stand  as  security  only  for  the  sum 
lent,  but  with  legal  interest  thereon  from  the  time  of 
.  the  loan  tillpaid ;  that  the  court  aught  to  have  referred 
the  case  to  an  auditor,  to  take  an  account,  and  report 
what  was  the  value  of  the  notes  of  the  bank  of  the 
commonwealth  at  the  date  of  the  note,  which  is  ac- 
knowledged to  be  the  time  of  the  loan,  with  legal 
interest  thereon  until  the  note  fell  due,  and  for  that 
sum  and  the  running  interest  on  it  until  paid,  the 
plaintiff  should  have  been  permitted  to  proceed  on 
his  judgment,  together  with  the  costs  at  law— for 
the  excess,  the  judgment  should  have  been  per- 
petually injoined:  tlw  defendant  in  chancery  ought 
to  have  been  decreed  t»  ^y  the  costs  in  chancery. 
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It  is  therefore  ordered  and  decreed,  that  the  decree  Collins 
of  the  circuit  court  be  reversed,  and  that  the  case  g^^.^'^ 
be  remanded  to  the  circuit  court,  that  a  decree  may  . 

be  framed  according  to  the  principles  of  this  opin- 
ion. 

And  it  is  further  ordered  and  decreed,  that  the 
defendant  pay  to  the  complainant  his  costs  in  this 
court  in  this  behalf  expended. 

Payne  for  appellant. 


Chaplin  Sf^c.  vs  Simmons'  heirs.  ^    chakcert. 

Error  to  the  BuUitt  Circuit;  Paul  I.  Booker,  Judge.  Caia  69. 

D<mer.  Executors  and  administrators.  Husband  and  wife. 

Slaves.   Hire.  Infants.   Guardians  and  wards. 
Judge  OwsLEr  delivered  the  OpiDion  of  the  Couit.  June  12. 

,.  ....  Richard  SiMMONS^having  departed  ^^^^^^^^ 
this  life  intestate,  administration  of  his  ^tate  was 
granted  by  the  county  coui*t  of  Bullitt,  to  his  wid- 
ow, Sophia  Simmons,  who,  together  with  Cephas 
and  Jonathan  Simmons,  her  sureties,  executed  bond 
as  required  by  law. 

Some  two  or  three  years  after  the  death  of  the 
insestate,  his  widow  married  James  Chaplin,  who, 
together  with  his  wife,  occupied  and  enjoyed  the 
mansion  house  and  plantation  of  the  intestate  Sim- 
mons, until  his  wife  afterwards  departed  this  life, 
without  her  dower  ever  having  been  assigned  her. 

Before  her  marriage  with  Chaplin,  the  widow 
Simmons,  as  administratrix  of  the  estate  of  her 
husband  Simmons,  caused  an  inventory  to  be  taken, 
and  sale  made,  of  the  intestate's  estate,  omitting 
however  to  sell  a  negro  woman  that  belonged  to  the 
estate. 

That  negro  she  retained  in  her  possession  until 
her  marriage  with  Chaplin,  who  thereafter  had  the 
use  of  her  services  until  he  sold  her  for  the  price  of 
two  hundred  and  fifty  dollars. 

At  the  time  of  his  death,  the  intestate,  Simmons, 
Vol,  VIL  3  S 
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Chapmw&c.  had  several  children,  and  his  wife  was  afterwariAa 

^*- ,         delivered  of  another.     These  children  all  continu- 

iMMoyg    3.  gj  ^^  reside  with  their  mother  during  her  life  time, 

and  were  infants  at  the  commencement  of  this  suit, 

and  may  be  still  so. 

To  obtain  an  account  of  the  personal  estate,  as 
Bill  by  Sim-  well  as  to  recover  the  value  of  the  negro  woman, 
iBoiM'  hein.  j^nj  pj^y  f^j.  jjgj,  services,  and  rent  for  the  plantation 
of  which  Chaplin  has  had  the  use,  this  suit  in  chan- 
cery was  brought,  in  the  name  of  the  children  of 
the  intestate  Simmons,  by  their  next  friend,  John 
Parcell,  against  Cephas  and  Jonathan  Simmons,  the 
sureties  of  the  administratrix,  and  her  surviving 
husband,  James  Chaplin. 

After  the  accounts  were  stated  by  a  commissioner, 
Decree  of  the  in  a  manner  directed  by  the  court,  a  decree  was  pro- 
circuit  court,  nounced  for  fonr  hundred  and  eighty  one  dollars 
and  eight  cents,  against  the  defendants  in  the  circuit 
court,  jointly,  that  being  the  balance  adjudged 
against  them,  after  allowing  all  credits  to  which  they 
were  con|2dered  by  the  court  to  be  entitled. 

It  is  quite  evident,  that  in  fixing  on  the  amount 
decreed,  the  court  must  have  departed  from  those 
principles  of  law  and  rules  of  equity,  by  which  it 
should  have  been  governed  in  deciding  on  the  con- 
tested rights  and  liabilities  of  the  parties.  But  as 
the  cause  must  again  return  to  the  circuit  court  for 
further  proceedings,  it  is  thought  to  he  unnecessary 
to  scrutinize  minutely,  the  various  items  contain- 
ed in  the  account  reported  by  the  commissioner,  or 
to  do  more  than  decide  the  principles  by  which 
that  court  is  to  be  guided,  upon  the  return  of  the 
cause,  in  its  further  adjustment  of  the  accounts^  and 
ultimate  decree. 

And  in  the  first  place,  we  would  remark  that  the 
i^ledTo'the '  ^^^^^^  ^^  liability  is  not  precisely  the  same  in  all  of 
mansion  ^  ^^^  defendants  in  the  circuit  court.  As  respects  the 
house  and  the  claim  of  the  Complainants  for  rent,  there  is  no  dif- 
Uon'relTt"*''"  ^f^^^^'  ^lie  rent  is  claimed  for  the  useof  a  planU- 
froe,'tiii  her  '^^"'  which  the  widow  of  the  intestate  Simmons  had 
dower  is  as-  the  undoubted  right  to  possess,  and  enjoy,  rent  free, 
signed  her.      until  her  dower  was  assigned  her;  and  as  there  never 
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was  any  assignment  made  of  her  dower,  there  is  no  Chaplin  &c. 
pretext  for  charging  either  defendant  for  the  use  of  g     ^*" ,  , , 
the  plantation   during  her  life;  and  we  understand    '"'*^" '    ^' 
the  object  of  the  bill,  as  respects  the  claim  for  rent, 
to  be  for  the  rent  which  accrued  during  the  life  of 
t^e  mother  of  the  complainants,  who  was  the  widow 
of  the  intestate. 

With  respect  to  the  claim  set  up  in  the  bill,  as  to  An  ndminis- 
the  negro  woman  and  jiersonal  estate,  the   liability  tratrix  and 
of  the  defendants,  Cephas  and  Jonathan  Simmons,  arcfiabieTo 
is  no  doubt  co-extensive  with  the  right  to  which  the  theilistribu- 
complainants  have  shewn  themselves  to  be  entitled  tees  for  omis- 
to  recover.     Those  defendants  are  the  sureties  in  "utVlave/^ 
the  bond  which  was  given  by  the  administratrix  for  for  the  sale  of 
a  faithful  discharge  of  her  official  duties;  and  in  the  blares  mado 
discharge  of  those  duties,  it  was  ^s  much  incumbent  ^^  **®'^^  u^*^' 
upon  the  administratrix  to  guard  the  interest  of  the  band',  with  or 
distributees,   as  respects  the  negro  woman   which  without  her 
came  to  her  possession,  as  any  of  the  personal  estate  consent. 
which  came  to  her  hands  to  be  administered,  so  that 
for  any  abuse  of  her  official  conduct^  either  in  omit- 
ting to  hire  out  the  negro,  or  in  selling  her,  wheth- 
er that  abuse  arose   before  or  after  the  marriage  of 
the  administratrix  to  Chaplin,  or  whether  the  abuse 
arose  from  her  own  voluntary  act,  or  the  act  of  her 
husband,,  the  sureties  in  the  official  bond  arc  equally 
liable  to  the  complainants. 

But  the  liability  of  the  husband  Chaplin,  is  not  After-married 
measured   by  the  same  broad  rule  of  right  in  the  husband  of 
complainants.     He   is,  no  doubt,  liable  to  account  f"^ [1^1™'"/^^- 
for  whatever  of  the  personal  estate  oi  the  intestate  b]e,oven  after 
was  held   by  the  administratrix  in  her  official  cha-  her  death,  for 
racter  at  the  time  of  his  marriage,  as  well  as  for  ^^^^^^J^^^ 
any  abuse  of  official  duty,  either  in  omitting  to  hire  goods  remain 
the  negro,  or  in  selling  her  after  his  marriage.     Up-  cd  in  her 
on  his  marriage,  it  devolved  upon  him  to  act  in  re-  hand?  »it  the 
lation  to  the  negro  and  personal  estate  of  the  inlcs-  ™nd"on^ail 
tate,  of  which  his  wife  was  then  in  her  official  ca-  causes  of  ao 
pacity  possessed,  as  would  have  been  incumbent  up-  Jion  accra- 
on  his  wife,  as  administratrix,  to  have  acted  if  she  {"^^orcrt- 
had  remained  sole  and  unmarried;  and  for  not  hav-  urc. 
ins  done  so,  he  is  as  much  bound  to  the  distributees 
of  the  intestate  as  if  he  bad  been  the  lawfully  ap- 
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va. 
SiMMOlVt' h^s. 

Othenriae  ai 
to  ihe  liabili- 
ties she  had 
incurred  be- 
fore the  «•- 
Tcrture,  for 
then  he  is  lia- 
ble onhr  in 
case  of  a  re- 
covery a- 
rainst  him 
before  her 
death. 


The  dialribn- 
tees  being  in- 
fants, and 
having  resid- 
ed witn  their 
mother,  the 
ndm'z,  no 
interest  on 
their  distriba- 
tire  shares 
allowed. 
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pointed  admistrator.  His  liability  arose  from  Us 
own  acts  and  conduct,  and  must  be  considered  as 
still  continuing,  though  his  wife  is  dead. 

JSut  not  so  as  to  the  personal  estate  of  the  intestate, 
which  was  received  by  his  wife  the  administratrix, 
but  which  was  not  held  by  her  in  that  capacity  at 
the  time  of  her  marriage  with  him.  He  no  doubt, 
by  his  marriage,  became  responsible  for  all  her  ex- 
isting liabilities,  whether  those  liabilities  arose  out  of 
her  official  acts  or  otherwise;  but  it  was  a  responsi- 
bility cast  upon  him  by  construction  of  law,  and 
did  not  continue,  and  cannot  be  enforced  after  the 
death  of  his  wife. 

This  difference  of  liability  between  the  defend* 
ants,  it  will  be  necessary  for  the  circuit  court  to  re* 
gard  and  observe,  in  the  decree  which  it  may  be 
proper  to  make,  when  the  cause  goes  back  to  that 
court. 

Subject  to  this  difference  of  liability  between  the 
defenaants,  the  amount  which  the  complainants  are 
entitled  to  recover,  is  easily  ascertained. 

A  charge  in  their  favor  should  first  be  made  for 
the  whole  of  the  personal  estate;  and  from  that 
amount  should  be  deducted  whatever  has  been  paid 
for  the  funeral  charges,  and  other  legal  expenses  in 
the  administration  of  the  estate,  together  with  the 
debts  which  were  owing  by  the  intestate.  AAer 
making  this  deduclion,  and  after  substracting  from 
the  bfJance  one  third  thereof  for  the  widow's  dis- 
tributive share,  the  remainder  will  be  the  amount 
of  the  personal  estate  for  which  the  complainants 
are  entitled  to  a  decree. 

We  have  omitted  to  say  any  thing  as  to  interest 
on  the  amount >  and,  we  have  done  so,  because  the 
complainants  are  all  infants,  and  have  been  maintain- 
ed by  the  administratrix,  and  there  has  never  been 
any  person  to  whom  payment  could  legally  have 
been  made  by  the  administratrix,  of  their  distribu- 
tive shares;  and  because,  under  such  circumstances, 
the  complainants  are  understood  to  have  no  legal 
claim  for  interest. 

To  the  amount  of  personal  estate  so  ascertained. 
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ttUould  be  added)  in  favor  of  the  complainants,  the  Chiplin&c 
Talne  of  the  negro  woman  which  has  bJ&en  sold,  and  g,„J^'j,j,  j^,^^ 

also  her  annua]  hire  from  the  intestate's  death,  after  „^__ ' 

deducting  from  the  hire,  up  to  the  death  of  the  ad-  Adm'x  who 
ministratrix,  a  reasonable   commission  for  services  unnecessarilj 
in  the  administration,  and  one  third  of  the  balance  JS",*i**^J?^J®;^ 
for  the  interest  to  which,  as  widow,  the  administra-  forthevhiue 
trix  was  entitlec).  oftb^slave» 

Before,  however,  any  addition  in  favor  of  the  {J"ro  up  to  ^ 
complainants  is  made  on  account  of  the  hire  of  the  the  time  of 
negro,  an  estimate  should  be  made  of  a  reasonable  |^°  diitribu- 
allowance  for  educating  and  boarding  the  complain-   ^^"* 
ants  respectively;  but  in  estimating  the   value  of  Infant  chil' 
boarding,  the  account  against  neither  of  the  com-  ^^^  may  be 
plainants  should   be  brought  down  further  than  to  amJSTtof 
the  time  of  their  being  respectively  able,  by  ordina-  the  hire  of  a 
ry  and  proper  labour  to  pay  for  their  board.  «Javo  admin- 

AA        .  .  ...  .  .  istratrixhad 

After  the  estimate  is  so  made,  the  amount  charged  unnecessa- 
to  each  should  be  made  to  sink  so  much  of  their  ri'J  ^old,  and 
respective  inleresU  in  the  hire  of  the  negro,  but  the  Jj'/cou*'ntl'for^ 
interests  of  neither  in  the  hire  should  abate  more  their  main'te- 
than  the  amount  separately  chargeable  to  them,  and  nance,  bat  no 
none  of  the  complainants  should  be  made  liable  for  ^^{^^^^i^ 
boarding  or  other  expenses  beyond  their  respective  Ihairbe^unk. 
interests  in  the  hire.     The  hire  of  the  negro  must  be 
brought  down  to  the  time  of  taking  the  account,  ^"'^Ji'  ^^^^^ 
and  the  value  of  the  negro  must  be  estimated  as  of  ^Vor  mam?" 

that  time.  tenancc  after 

The  decree  must  be  reversed  with  costs,  the  cause  to  maintain  ^ 
remanded  to  the  court  below,  and  such  proceedings,  thcmscWes. 
orders  and  decrees  there  made,  as  may  not  be  incon- 
sistent with  the  principles  of  this  opinion. 

Rudd  for  plaint iffit;  Chapeze  for  defendants. 


Graves  vs.  Moore  Sr  Burton.  tu^clkJc. 

Error  to  the  Lawrc^nce  Oirouit ;  Siljis  W.  Robbxns,  Jadge.  Case  70. 
Evidence,  Erased  credits.   Ontu  probandi. 

Judge  OwsLsr  delivered  theopioioD  of  the  court.  j        .^ 

This  writ  of  error  is  prosecuted  to  re-  Question  gta- 

vcrse  a  judgment  recovered  by  Moore  and  Burton,  ted. 
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GllOVKS       . 

vs. 
Moore  l-c. 


Credit  on  the 
note  Bued  ou 
erased. 


K\i(]cncc  of 
payment. 


on  the  trial  in  the  circuit  court,  of  an  appeal,  i?vhu'1» 
was  prayed  Tiy  them,  from  a  decision  of  a  justice, 
on  a  warrant  t>rought  by  them  against  Gnives. 

The  matter  in  contest  relates  exclusively  to  a  cre- 
dit for  twenty  dollars,  which  Graves  contends  was 
paid  by  him  to  Moore,  and  which  he  insists  was 
once  endorsed  upon  the  note  sued  on,  but  afterwards, 
without  his  assent,  was  erased  from  the  note  by 
Moore. 

On  the  trial,  which  was  had  in  the  circuit  court 
without  pleadings  in  writing,  after  the  note  was  read 
to  the  jury,  an  endorsement  tlieraon,  was,  also  read, 
in  the  following  words:  ''Cr.  by  cash  rec'd  $20  00  c. 
July  16,  1823.^'  But  the  cndorsemeut  appeared  to 
liave  been  obliterated  by  drawing  a  {^en  through  it, 
and  under  it  was  ivritten  in  the  hand  writing  of 
Moore,  these  words:  "he  would  not  have  it  on  bis 
note."  A  witness  by  the  name  of  Sellard  was  in- 
troduced, who  proved  that  sometime  in  1823,  (but 
the  particular  time  he  could  not  name,)  he  thinks 
on  a  court  day,  he  heard  Moore  apply  to  Graves  for 
the  loan  of  a  sum  of  money,  perhaps  ten  or  fifteen 
dollars;  that  Graves  immediately  drew  from  his 
pocket  a  roll  of  paper  and  gave  Moore,  he  thinks, 
two  bills,  the  amount  of  which  iie  knew  not,  nor 
could  he  say  what  sort  of  bank  paper,  not  having  in- 
spected the  notes;  and  that  after  having  received  the 
bills  Moore  asked  Graves  whether  he  was  willing  to 
have  the  amount  of  the  bills  credited  on  his  note,  to 
which  Graves  replied  he  had  no  objection,  and 
thereupon  the  parties  separated. 

After  the  evidence  was  al]  gone  through,  a  motion 
insfrur.tions  was  made  by  the  counsel  of  Moore  and  Burton,  to 
of  the  circuit  exclude  from  the  jury  the  testimony  of  the  witness 
judge.  Sellard;  but  the  motion  was  oj>posed  by  the  counsel 

of  Graves,  and  in  turn,  he  moved  the  court  to  in- 
struct the  jury,  that  as  the  credit  for  twenty  dollars 
appeared  to  have  been  once  upon  the  note,  though 
afterwards  erased,  it  devolved  upon  Moore,  the  hoHl- 
der  of  the  note,  to  prove  that  the  erasure  was  right- 
fully made. 

The  court  refused  the  instruction  which  was  ask- 
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c(l  by  Graves,  and  excluded  the  testimony  of  the  Gravks 
witness  on  the  motion  of  Moore  and  Burton.  _.    ^^' 

Moore  &c. 


Tlie  decision  is  not  approved  on  either  point.  The  - 
objection  to  the  exchided  testimony  seems  to  have  Evidence  of 
been  taken  on  the  ground  of  its  irrelevancy  to  the  condudng  to 
point  in  contest,  and  if  it  were  so,  we  should  have  prove  the 
no  hesitation  in  sustaining  the  decision  which  went  payment  of 
to  exclude  it.     But  it  requires  no  effort  of  the  mind  ^en^oneSiu 
to  discover,  that  the  testimony  was  well  calculated  the  entry  of 
to  prove  that  the  credit  which  had  been  entered  up-  the  erased 
on  the  note,  was- placed  there  not  only  in  conformi-  crwJitonthc 
ty  to  payment  actually  received  by  Moore,  but  by  on/and'ihc*^" 
the  approbation  of  Graves;  and  if  so,  none  will  doubt  direction  of 
the  materiality  of  the  testimony  to  illustrate  the  con-  J|j®  payor  to 
tested  fact  of  payment.     It  is  no  objection  to  the  prilacif,heltl 
testimony  that  the  same  facts  which  it  went  to  es-  competent. 
tablish,  might  have  been  inferred  from  the  indorsed 
credit  upon  the  note,  for  that  credit  had  afterwards 
been  erased  by  Moore,  under  the  pretext  of  its  hav- 
ing been  applied  without  the  assent  and  against  the 
wUl  of  Graves;  and  the  testimony,  whilst  it  went  to 
fortify  the  inference  deduciblc  from  the  endorsement 
itself,   also  goes  to  repel  the  pretext  assigned  by 
Moore  for  erasing  the  credit.     The  testimony  was 
not,  therefore,  irrelevant,  and  should  not  have  been 
excluded  from  the  jury. 

But,  were  it  even  admitted,  that  the  testimony  An  entry  of 
was  properly  excluded,  still  we  should  be  of  opinion  credit  once 
that  the  instruction  which  was  asked  by  Graves,  ^^"g®^""^, 
should  have  been   given  to  the  jury.     The  credit  terwards 
which  was  endorsed  upon  the  note,  by  Moore,  is  im-  erased,  isevi- 
doubtedly  equivalent  to  an  admission,  by  him,  that  <lence,aml 
so  much  as  was  credited  had  been  paid,  and  there  is  |hoob"!gor  to 
110  principle  of  evidence  which  will  allow  a  |)erson,  the  benefit  of 
after  he  has  admitted  a  fact,  even  if  the  admission  be  i^  unless  dii- 
by  parol  and  not  in  writing,  to  do  away  the  force  of  {J[ained*off!*" 
the  admission  by  an  after  denial,  or  withdrawal  of 
it.     Thougli  it  be  afterwards  denied,  if  it  were  by 
parol  only,  or  if  it  he  in  writing,  though  it  be  after- 
wards erased  or  obliterated,  the  admission  is,  never- 
theless, evidence  against  tlie  person  making  it,  and 
is  entitled  to  all  the  weight,  of  evidence  of  that  sort, 
notil  explained  away  or  disproved  by  him. 
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GftATEs  The  result  is,  that  the  judgment  must  be  reversed 

Moo  ^*  fcc      ^"^^  *^^^»  *'*®  cause  remanded  to  tht  court  below, 

] 1_  and  further  proceedings  there  had,  not  inconsistent 

with  this  opmion. 

McCannell  for  plaintiff;   TripleU  for  defendants. 


Cha.^ce»t.  Aldridge  vs.  Birney  Sf^c. 

Case  71.  Error  to  the  Garrard  Circuit;  John  L.  BniDd£8  Judge. 

Set  off  in  eqmty.  Parlies  in  duincery.    Damages,  Jxary. 
Practice, 
Jane  13.  Judge  Mills,  deliTcrcd  (he  Opinion  of  the  Court. 

On  the  17th  February,  1800,  John 
Aldridge  executed  to  Miller  Wood  the  following  ia- 
strument  of  writing: 

Aldridre's  * ''  promise  to  pay  Miller  Wood,  eleven  pounds  one 

obligiitioD  to   shilling  and  six  pence,  in  either  merchandise  or  whis- 
Wood^ssign-  key  at  3s.  9d.  per  gallon,  on  or  before  the  first  day 
^  I°^*"'*J'»  of  July  next,  for  value  received.     Witness  my  hand 
mentatVaw     ^^  «al  the  17th  Feb.  1800." 
rccoFered.  (Signed)  Jo&A  .dUndlge,  [SEAL.] 

This  writing  Wood  assigned  to  a  certain  WiUick, 
who  assigned  it  to  Elisha  Freeman,  who  assigned  it 
to  James  Aldridge,  who  assigned  it  to  Stephen  Fir- 
kins, who  assigned  it  to  James  Birney,  who  brought 
his  action  at  law  thereon,  and  recovered  judgment 
against  the  obligor. 

To  be  relieved  against  this  judgment,  John  Al- 
Aldhdge's  di'idge  filed  this  bill  in  equity,  shewing,  that  on  the 
bill  in  equity  same  day  of  the  execution  of  his  bond  to  Wood, 
lor  injunction  Wood  executed  his  obligation  to  him  (Aldridge)  to 
against  the       ai      r  n       •  ir    ,  ° 

judgment.        ">c  following  effect : 

"Under  the  penalty  of  one  hundred  pounds,  1 
oblige  myself,  my  heirs,  &c.  to  do  or  cause  to  be 
done,  the  following  work,  to  the  house  in  Lancaster, 
on  lot  No.  10,  to-wit:  hue  and  put  up  one  other  set  of 
logs,  and  to  be  of  white  oak,  and  finish  the  roof  in 
a  good  and  workmanlike  manner.  The  logs  above 
to  be  hued  three  sides.  Also  to  furnish  five  hundred 
and  fifty  feet  of  good  sound  flooring  plank,  and  do 
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fifiy  dollars  worth  of  mason  work  on  sai^  house,  ALDRix>ofi 
should  the  said  mason  work  that  is  necessary  for        ^"' 
said  house  not  amount  to  fifty  dollars,  said  Wood  is    ^^^^^  *^' 
to  pay  the  balance  in   cattle,  and  if  more,  ^aid  AI- 
dridge  is  to  pay  it  in  cattle,  said  carpenters  work  » 

shall  be  done  by  the  last  of  March.     Witness  my 
hand  and  seal,  this  17th  of  February,  1800. 

(Signed)  Mlkr    Wood.'' 

He  charges  this  writing  was  given  in  considera*- 
tion  of  the  first,  or  that  one  constituted  the  consid- 
eration of  the  ether,  so  far  as  the  first  extends;  and 
that  Wood  violated  his  covenant  in  every  particu- 
lar, and  performed  no  part,  and  even  sold  part  of 
the  materials  belonging  to  Aldridge  at  the  building, 
before  his  departure  from  the  state,  and  -that  he  had 
departed  and  left  no  remedy  to  Aldridge  to  recover  ^ 
for  his  breaches  and  failures;  the  amount  of  which 
he  claims  as  a  discount  against  the  note  held  by  Bir- 
ney. 

Bimey  answered  declaring  his  ignorance  of  the  BimejViQB^ 
equity  set  up  and  requiring  proof.     Wood  never  an-  swer. 
swered,  but  order  of  publication  was  made  against 
him. 

The  court  below  dismissed  the  bill  of  Aldridge,  Decree  of  iho 
with  costs  and  damages.  circuit  judge. 

It  appears  in  proof,  that  Aldridge  had  bought  lot  where  one 
No.  10,  of  Wood,  and  Wood  had  stipulated  to  do  obligation 
the  work  contained  in  his  bond  to  Aldridge,  on  the  '°'^™^i**^®tj  ,. 
lot;  and  that  he  had  wholly  failed  to  doit  before  he  ^f  anofher^^ 
departed  from  the  country.     It  is  evident,  from  the  and  one  of 
date  of  the  two  writings,  that  one  did  form  part  of  the  parties, 
the  consideration  of  the  other;  that  is,  that  the  wri-  ^ /^j^n j[,  J^^r 
Ung  given  by  Aldridge  did  form  a  part  of  the  con-  moTes  from 
fideratioa  of  that  given  by  Wood  to  Aldridge.  the  atate,  ha- 

ving  aarigned 

Under  these  circumstances,  we  do  not  doubt  the  off  the  obli- 
failure  of  Wood  to  perform  his  covenant,  did  give  P^'°"i,g^^jtij. 
to  Aldridge  an  equity  which  would  follow  his  own  er'party  maj 
obligation  into  the  hands  of  Birney.     It  is  true  that  be  r«>)ieved  in 
the    claims   of  Aldridge,  or  his    obligation    upon  ^V^7  ^-  j 
Wood,  for  the  breaches  thereof,  are  of  a  legal  char-  ^^'nt  recov- 
acter,  and  such  as  form  a  cause  of  action  peculiarly  ered  by  the 
proper  for  a  court  of  law.    But  Wood,  by  leaving  awi«n«e- 

Vol.  VII.  «  T 
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AuMiiPGB      tbe  country,  put  any  legal  remedy  out  of  the  pow- 

^'-  er  of  Aldridge;  and  as  one  instrament  formed  the 

^"^^  consideration  of  the  other,  it  was  competent  for  the 

chancellor  to  ascertain  by  a  jury,  the  quantun)  of 

•  damages,  or  the  value  of  the  defalcation  of  Wood. 

Baylor  vs.  Morrison,  2  Bibb,  103. 

But  a  difficulty  here,  occurs  with  regard  to  par- 
1o  the  WD  in  ties  to  the  contest.     Wood  is  named  as  a  defendant 
?MtDeces!    *"  ****  **'M,  and  an  order  of  publication  was  made 
■arj  to  make  against  him,  and  there  is  a  formal  certificate  by  the 
the  ori^aal    printer,  thai  the  order  was  inserted  for  two  months; 
"  ^^-ortViiom   ^"*  ^'  **  evident  from  said  certificate,  that  part  of 
'  Ce«>mplaiii-  those  weekly  insertions  was  after  the  day  of  appear- 
ant  teu  ap      ance  named  in  the  order.    The  publication  was  com- 
jfce  <^Iis^:      menced  too  late,  to  have  two  months  left  before  the 
OD  for^sei-^,  apperaoce  day,  and  the  editor  continued  the  publi- 
a  party ;  bat   cation  afterwards  to  complete  the  requisite  length 
yo"  ™*JP''^  of  time.     Of  course  Wood  could  not  be  treated  as 
ian  aTin^*  *  party  before  the  court  at  the  hearing.     The  ques- 
caietheset-    tion  then  arises,  was  he  a  necessary  party?    If  he 
o^*^****®    was,  then  no  decree  on  the  merits  ought  to  have  been 
Ta^T*^  ^      rendered.    The  chancellor  ought  to  have  dismissed 
the  bill  for  the  want  of  proper  parties,  without  pre- 
judice, or  to  have  directed  the  proper  parties  to  be 
made  in  a  reasonable  time,  and  to  direct  the  bill  to 
foe  dismissed,  because  the  new  party  or  parties  were 
net  made  or  brought  in,  at  the  end   of  that  period. 
On  the  contrary,  if  Wood  was  not  a  necessary  par- 
ty, then  the  chancellor  might  have   decreed  upoo 
the  merits,  as  he  has  done,  without  him. 

Wood  was  the^  assignor  of  the  note  or  obligation 
held  by  Bimey,  and  as  that  assignment  passed  the  le- 
gal title  of  the  note,  it  was  not  necessary  that  Wood 
should  be  a  party,  for  the  mere  purpose  of  contest- 
ing that  note  according  to  previous  oecisions.  The 
same  principle,  we  conceive,  dispenses  with  Wood 
as  a  necessary  party,  notwithstanding  there  is  still 
another  obligation  upon  him,  held  by  Aldridee,  to 
be  settled  in  this  action.  If  the  note  held  by  Al- 
dridge, was  for  a  liquidated  demand,  and  coold 
have  been  pleaded  as  a  set  off  at  law,  Aldridge  could 
have  made  that  plea  in  the  common  law  action;  and 
Allowing  him  to  set  up  and  liquidate  the  amount^  and 
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claim  it  as  a  discount  against   Bimey  in  chancery,  Alpsipoe 
Tvithout  making  Wood   a  party,   is  permitting  him         ^'' 
to  do  no  more,  than  he  could  be  allowed  to  do  at    ^^^^    ^' 
common  law.     Wood,  therefore,  is  not  a  necessary 
party;  and  although  there  was  an  attempt  topublish^ 
against  him,  yet,  as  that  publication  was  not  proper- 
ly made,  we  cannot  suppose  the  complainant,   AI- 
aridge,  in  a  worse  situation,  with  his  defective  pub- 
lication,  than   he   would  have  been   had  he  never 
named  Wood  as  a  party  in  his  bill.     It  was  proper, 
therefore,  that  the  chancellor  should  decree  upon 
the  merits,  disregarding  Wood,  as  no  party.  « 

We  cannot  doubt,   that  one  of  these  notes  is  the  Date  and 

consideration  for  the  other.     They  were  of  the  same  subscribing 

date,  and  witnessed  by  the  same  witness,  and  unless  ^'^"^"^  ^' 

something  on  their  face  forbids  the  conclusion  or  areButHcicnt^ 

some  other  proof  is  adduced  to  the  contrary,  the  without  any 

presumption  is,  that  one  forms  the  consideration  of  5*^®'  *'^*' 
fi        -i_  ■  dence,  to 

the  Other.  prove  one  oh- 

The  court  below  ought,  therefore^  to  have  given  [ife^comiitroa 
to  Aldridge  the  relief  desired.     A  jury  ought  to  be  of  the  other. 
empannelTed  to  ascertain  the  real  injury  or  damages 
sustained  by  Aldridge,  and  on  account  of  the  &ilure  A^seMment 
of  Wgod  ta  comply  with  this  contract;  these  daroa-  ?n  chSiTrV- 
ges  ought  to  be  set  off  and  discounted  against  the  * 
judgment  held  by  Birney,  even  to  the  full  amount, 
if  they  shall  be  so  much  when  ascertained.     If  there 
be  more,  as  Wood  is  no  party,  no  decree  for  the  over- 
plus can  be  rendered. 

The  decree  must  be  reversed  with  costs,  and  the  Decree  and 
cause  be   remanded,   with  directions  for  such   pro-  mandate. 
ceedings  to  be  liad  and  decree  to  be  rendered,  as- 
shall  conform  to  this  opinion  and  the  rules  of  equi- 

Petition  for  a  re-hearirg  by  J.  J.  Marshall. 

The  defendant  in  error,  by  his  coun- 
sel, respectfully  submits  to  the  court  the  following 
petition  for  a  re-hearing: 

Tliesum  involved  is  matter  of  no  consideration. 
Were  it  not  that  a  principle  appears  to  be  assumed 
-which  is  important,  and  a  rule  of  belief  established, 
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Aldridgb  which  may  have  extensive  influence,  the  court  woulA 
^'  not  be  troubled.  The  coincidence  in  the  dates  of 
BiKNFv  fcc.  Aldridge's  bond  to  Wood,  for  £11.  Is.  6d,  and  of 
Petition  for  ^^^  covenant  of  Wood,  to  perform  certain  work  for 
Te-hearing.  Aldridge,  IS  affirmed  by  the  court  to  be  sufficient 
evidence,  that  the  one  was  in  part  consideration  of 
X  the  other:  that  is,  "that  the  writing  given  by  Ald- 

>^  ridge  did  form  a  part  of  the  consideration  of  that 
"given  by  Wood  to  Aldridge."  Wh«i  the  consid- 
eration of  a  writing  is  impc^ached,  it  is  incumbent 
upon  the  paity  to  make  good  his  allegation.  To  this 
^  end,  it  is  essential  to  sliew,  by  competent  and  satis- 

factory proof,  the  consideration  upon  which  the  in- 
strument intended  to  be  assailed  was  founded  that 
done,  the  failure  in  whole  or  in  part  of  that  consid- 
eration, its  turpitude  or  illegality,  the  fraud  or  the 
mistake,  must  be  proved.  Coincidence  in  dates,  is 
certainly  not  opposed  to  the  conclusion,  that  one 
covenant  is  executed  in  consideration  of  another;  it 
is  even  conceded  that  it  is  a  circumstance  propitious 
to  such  conclusion,  and  in  conjunction  with  other 
facts,  conducing  to  sustain  such  allegation,  may  itself 
conduce  to  that  end.  But,  in  the  absence  of  other 
proof,  it  certainly  appears  totally  inadequate  to  con- 
stitute the  basis  of  any  judicial  conclusion.  Coinci- 
dence in  dates  is  but  the  absence  of  an  obstacle  to  a 
conclusion  which  could  not  be  drawn,  without  ac- 
counting for  a  difference  in  dates,  did  such  differ- 
ence exist.  It  is  as  inconclusive  a  circumstance  as 
could  attend  transactions,  or  written  instruments,  al- 
leged to  have  grown  out  of  and  to  be  dependent  up- 
each  other.  What  limit  is  there  to  transactions,  on 
the  same  day,  between  the  same  parties.^  None  ex- 
cept their  own  will.  The  law  has  imposed  no  re- 
striction to  a  single  contract.  Nature  has  imposed 
no  physical  barrier. 

This  case  is  not  supposed  to  depend  upon  the 
principle  of  set  off,  whetner  legal  or  equitable.  The 
equity  of  Aldridge,  if  any,  results  from  the  failure 
Of  consideration.  He  pleads  at  law  a  good  plea,  set- 
ting forth  the  covenant  of  Wood,  alleging  it  to  be 
the  consideration  of  his  bond,  and  that  there  was  a 
total  failure;  that  he  was  dead  and  insolvent;  and 
had  no  k^gal  representative.     We  will  admit  tiie  fXevt 
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good.     Issue  is  joined  upon  it.     That  Wood  had  Aldrxdgc 
not  performed  the  stipulations  in  his  covenant^  that  ^    ^•" 
he  was  dead  and  insolvent,  and  had  no  legal  repre-    ^*^*^'  ^^' 


centative,  are  made  out  satisfactorily;  but  there  is  no  petuion  for 
proof  that  Wood's  covenant  was  the  consideration  reheaiio^. 
upon  which  Aldridge's  bond  was  executed,  except 
the  coincidence  in  dates  and  the  fact  of  attestation, 
by  the  same  witness.  Can  it  be  said  that  a  jury,  un- 
der the  penalty  of  their  oaths,  could  find  for  the  de- 
fendant? Is  mere  coincidence  in  dates  sufficient  to 
authorize  such  a  verdict?  Can  such  coincidence 
throw  the  burden  of  proof  upon  the  plaintiff?  Must 
the  plaintiff  prove  that  the  covenant  was  not  the  con- 
sideration upon  which  the  other  was  executed?  Is 
he  compelled  to  lose  his  case  unless  he  can  find  out 
some  other  consideration,  upon  which  to  rest  his 
cause  of  action?  Is  it  not  the  law,  (and  does  not  the 
chancellor  follow  the  law,)  that  he  who  impeaches 
or  questions  the  consideration  of  any  writing  under 
seal,  or  of  any  which  has  been,  by  statute,  placed 
npon  the  same  footing,  must  not  only  do  it  upon 
oath,  but  must,  in  order  to  success,  prove  that  this 
consideration  has  failed,  or  is  vicious.'  Coincidence 
in  dates  cannot  furnish  that  proof,  even  though  the 
instrument  which  is  offered,  should  upon  its  face, 
bear  evidence,  that  itself  could  not  form  the  consid- 
eration of  any  contract. 

The  bond  from  Aldridgc  to  Wood  does  not  refer 
to  any  consideration  future  and  to  be  performed. 
The  covenant  from  Wood  to  Aldridge  has  no  indi- 
cation of  the  existence  of  any  consideration  not  al- 
ready received.  Instead  of  the  attestation  of  the  two 
Spers  by  the  same  witness,  constituting  any  reason 
r  supposing  the  one  to  be  consequent  upon  the  oth- 
er, under  the  circumstances  of  this  case,  the  reverse 
urould  seem  to  be  the  rational  conclusion.  Aldridge 
was  bound  to  have  supported  his  bill  to  reasonable 
intent,  and  to  have  furnished  the  discretion  of  the 
chancellor,  competent  and  satisfactory  testimony,  to 
justify  the  conclusion,  that  the  one  covenant  was  the 
consideration  of  the  other.  He  has  neither  taken 
the  deposition  of  the  subscribing  witness,  nor  ac- 
counted for  not  doing  so.  The  execution  of  the  in- 
struments is  not  questioned  it  is  true;  bOt  who  might 
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more  naturally  be  expected  to  know  whether  tw<y 
papers  were  executed  at  the  same  instant  of  time, 
and  upon  the  same  consideration,  than  he  who  was 
the  witness  to  the  execution  of  each?  The  parties 
and  the  witness,  certainly,  may  be  supposed  to  know 
more  in  relation*to  a  contract,  than  any  other.  Had 
this  witness  been  summoned,  he  might  have  proved 
a  different  consideration.  His  testimony  was  open 
to  the  defendant  in  chancery.  But  the  defendant 
could  not  suppose  himself  required  to  make  proof 
of  the  negative  of  a  proposition. 

Proof  of  the  sale  of  real  estate  must  depend  upon 
writing,  and  there  is  no  evidence  of  the  sale  of  lot 
No.  10  by  Wood  to  Aldridge.  But  admit  that  the 
parol  testimony  is  sutficient,  thus  incidentally  given, 
to  establish  the  fact  of  a  sale.  Does  not  that  proof 
weaken  the  inference  drawn  from  the  coincidence  in 
dates,  between  the  bond  of  Aldridge  and  the  cove- 
nant of  Wood,  by  shewing  that  the  parties  had  ac* 
tually  entered  into  more  contracts  than  one. 

The  internal  evidence  of  the  two  instruments  is 
certainly  hostile  to  any  supposition  that  one  was  in 
consideration  of  the  other.  The  sum  of  the  one  is 
no  measure  of  the  value  of  the  other. ,  But  if  Ald- 
ridge's  bond  were  the  consideration,  in  part,  of 
Wood's  covenant,  why  is  the  stipulation  relative  to 
the  cattle?  If  the  mason's  work  exceeded  fifty  dol- 
lars, Aldridge  was  to  pay  the  difference  in  cattle,  if 
it  fell  short,  Wood  was,  in  like  manner,  to  make  up 
the  difference.  Wood  was  to  perform  his  work  by 
the  last  of  March,  or  that  not  to  be  done  by  the 
last  of  March,  was  to  be  performed  ou  demand. 
Aldridge  was  to  pay  the  merchandise,  or  whiskey, 
in  July.  It  would  seem  more  natural  that  Aldridge 
should  have  claimed  a  credit  upon  his  bond,  than 
that  he  should  introduce  a  new  subject,  were  there 
a  deficiefrcyTiTthe  mason's  work. 

This  case  depends  entirely  upon  a  question  of  fact: 
was  the  bond  of  Aldridge  to  Wood  executed  in  con- 
sideration, in.whole  or  in  part,  of  the  covenant  from 
Wood  to  Aldridge?  That  coincidence  in  dates  is 
not,  of  itself,  satisfactory  evidence  to  every  mindj 
that  one  instr^^nent  is  the  consideration  of  another. 
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is  manifest  from  the  decigion  of  the  circuit  judge.  If  Au>Rn>aE 
coincidence  in  dates,  be  sufficient  evidence  of  the  ^    ^^'  . 
connexion  and  dependence  of  one  covenant  upon  an-    ^^^^^    °' 


other,  without  the  proof  of  any  fact  to  shew  that  Petition  for 
dependence  and  connexion,  the  ultimate  opinion  of  re-hearing. 
the  court  is  not  controverted;  although  it  is  thought 
just  as  reasonable,  to  send  Aldridge  after  his  friend, 
Miller  Wood,  as  to  despatch  a  stranger.  All  that  is 
desired,  is  to  ascertain  whether  coincidence  in  dates, 
is  ipso  facto  and  per  se,  in  the  absence  of  contradicting 
evidence,  sufficient  to  support  the  allegation  and  to 
establish  the  conclusion,  tiiat  one  covenant,  or  in- 
strument in  writing,  was  executed  and  delivered,  in 
consideration  of  the  covenants  contained  in  another 
instrument  in  writing. 

AH  which,  is  respectfully  submitted,  to  induce  the 
court  to  re-consider  the  opinion  delivered. 

The>  Court  overruled  the  petition. 

Anderson  for  plaintiff;  Marshall  for  defendants. 


Dunn's  heirs  vs.  Pigmans  heirs.       chancert. 

Appeal  from  the  Fayette  Circuit;  Jesse  Bledsoe,  Judge.        Case  72. 
Fraud.  Specific  performance. 
Judge  OwsLET  delivered  the  Opinion  of  the  Court.  Jane  13. 

To  obtain  the  legal  title  to  a  tract  of 
land,  of  which  they  were  possessed,  and  for  which 
judgment  in  an  action  of  ejectment  had  been  recov- 
ered against  them,  the  heirs  of  Dunn  exhibited  their 
bill  in  equity,  with  injunction,  against  the  ancestor 
of  the  defendant  in  error,  in  his  lifetime,  and  others. 
The  ancestor  died  pepding  the  suit,  and  it  was  re- 
vived in  the  name  of  his  heirs  at  law,  who  are  the 
defendants  in  error. 

The  legal  title  to  the  land  is  admitted,  by  both  par-  Legal  title  of 
ties,  to  have  been  j^ranted  by  the  commonwealtn  of  the  land. 
Virginia  to  Jesse  Pigman,  who  afterwards  conveyed 
the  same  to  his  son,  from  whom  the  defendants  hx 
error  received  the  title  by  descent,  as  his  heirs  at 
law,  and  under  the  title  to  derived,  the  judgment  at 
law  was  recovered  in  the  action  of  ejectment. 
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Dunnes  heirs 

VB. 
PlGMAN^sh^S. 

Groands  of 
the  claim  of 
the  heirs  of 
DuuQ. 


Answers, 


Decree  dis- 
missing the 
bill,  without 

J  prejudice  at 
aw. 

Claim,  on  the 
gronDd  of  the 
purchasers  at 
sheriff '« sale, 
denounced 
for  their 
fraud. 


The  heirs  of  Dunn  claim  the  equitable  right  to  the 
land:  First,  under  two  sales  which  they  allege  tdi 
have  been  made  by  a  sherifT  for  different  parts  of  the 
land,  one  of  which,  they  charge,  was  made  under  an 
execution  that  issued  on  a  judgment,  recovered  at 
law,  by  a  certain  Joseph  Boswell,  against  the  heirs  of 
the  son  of  Jesse  Pigman,  to  whom  he  had  convey- 
ed the  land;  and  the  other  under  a  decree  pronounc- 
ed in  favor  of  the  ancester  of  the  complainantSi 
against  the  same  heirs 

Secondly,  under  a  bond  which  was  given  by  Jesse 
Pi<;man  to  John  Lucas,  dated  the  25th  of  April, 
1787,  for  five  hundred  acres  of  land,  and  by  vari- 
ous successive  assignments,  was  ultimately  transfer- 
ed  to  their  ancestor,  James  Dunn,  in  his  hfetime. 

The  equity  cluimed  by  the  complainants,  is  con- 
tested fay  the  defendants  in  error,  and  proof  requir- 
ed of  every  fact  necessary  to  authorize  a  decree  for 
relief. 

On  hearing,  the  bill  was  dismissed,  without  pre- 
'judice  to  the  right  of  the  complainant  to  sue  at  law, 
upon  the  bond  which  was  given  by  Jesse  Pigman  to 
Lucas,  for  the  five  hundred  acres  of  land. 

With  respect  to  the  equity  first  claimed  by  the 
complainants,  there  is  evidently  no  pretext  for  the 
relief  prayed  in  their  bill.  Without  entering  upon 
a  particular  examination  of  the  evidence  which  has 
a  hearing  on  the  sheriff  ^s  sales,  through  which  the 
complainants  claim  the  land,  it  is  sufficient  to  re- 
mark, that  instead  of  establishing  any  right  under 
either  sale,  the  evidence  goes  abundantly  to  sheW| 
that  in  justice,  nothing  was  due  from  the  anc-estor 
of  the  mirs  against  whom  the  judgment  and  decree 
were  recovered,  either  to  Boswell,  in  whose  name 
the  action  at  law  was  prosecuted,  for  the  benefit  of  the 
ancestor  of  the  complainants,  or  to  Dunn,  the  ances- 
tor in  whose  name  the  decree  was  rendered;  and 
that,  in  his  attempt,  through  the  instrumentality  of 
the  court  and  its  officer,  to  deprive  the  infant  heirs 
of  Pigman  of  their  inheritance,  the  conduct  of  the 
ancestor  of  the  complainants  deserves  the  most 
pointed  animadversion  and  reprobation  of  the  chan- 
cellor. 
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Nor  are  we  of  opinion,  that  the  claim  secondly  set  Dunn's  heirs 
up  through  the  bond  given  by  John  Pigman  to  Lucas,  p    ^^' ,  . , 
deserves,  under  all  the  circumstances  with  which  it    '^"^^   "* 
is  connected,  a  more  favorable  consideration  for  influence  of 
the  complainants.     The  attempt  to  recover  the  land  the  fraud 
under  sales  so  unjust  and  iniquitous  as  those  made  m^Dif<enm 
by  the  sheriff  are  proved  to  be,  though  not  in  itself  ^mpla^nanu 
conclusive  against  the  right  of  the  complainants  to  claim,  upon 
relief  under  the  claim  secondly  set  up  and  relied  on  *"■  ®*^®' 
by  them,  is  in  no  slight  degree  calculated  to  excite  ^^^^^  '* 
suspicions  against -fhe  justice  and  obligatory  force 
of  the  bond  of  Pigman  to  Lucas,  through  which 
thai  claim  is  made;  and  instead  of  being  dissipated  t 

by  any  thing  else  in  the  cause,  those  suspicions  de- 
serve additional  strength  and  confirmation  from  the 
depositions  and  exhibits  contained  in  the  record. 

For  the  bond  not  only  purports  to  have  been  ex-  Stale  and  mi- 
ecuted  upwards  of  thirty  years  before  the  commence-  J^e^/^n*"* 
ment  of  this  suit,  but  it  is  proved  not  to  have  been  equity:  com- 
assigned  by  Craig,  to  whom  Lucas,  the  obligee,  had  plaioant  «ent 
transferred  it,  until  after  he  had  failed  to  succeed  in  ^^  ^^* 
a  suit  which  he  brought  against  Pigman  upon  it,  and    -. 
the  assignment  which  was  then  made  by  Craig  to 
Barkley,  who  afterwards  assigned  it  to  the  ancestor 
of  the  complainants,  is  proved  to  have  been  made 
without  the  payment  of  any  thing  by  Barkiey;  and 
although  it  is  proved  that  something  like  two  hun- 
dred dollars  was  advanced  by  Dunn,  the  ancestor  of 
the  complainants,  for  the  bond,  it  is  distinctly  shown 
in  evidence,  that  after  he  had  received  the  assign- 
ment, Dunn  acknowledged  that  he  had  obtained  the 
bond  for  the  benefit  of  the  heirs  of  Pigman. 

Under  these  circumstances^  we  have  no  hesitation  Decree  af- 
in  saying,  that  the  complainants  have  no  .qfLUse  to  firmed, 
complain  of  the  decree  which  refused  a  specific  ex- 
ecution of  the  bond,  and  left  them  at  liberty  to  sue 
at  law  thereon. 

The  decree  is  affirmed,  with  cost. 

Widcliffe  for  appellants;  Haggin,  Ckinn^  and  CrU' 
fenden  for  appellees. 

Vol.  VII.  2  U 
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ClCAKCERT« 

Case  73. 


Loan  of  de- 
preciated 
bank  notes, 
to  be  repaid 
atpHrinlaW' 
ful  money 
with  leffal  in- 
teresty  is 
usury. 


MONROE'S  REPORTS. 
Burnham  4*  C'o.  vs.  Gentrys. 

%rroT  to  the  Madison  CircuU  Court;  Geo.  Shanko!<«  Jud^- 

Umry.   Penal  bonds.    Statutes.  Equity. 
Jadge  OwsLXT  delirered  the  Opinioo  of  the  Court. 

The  Gentrys  borrowed  of  Burnham 
&  Co.  one  thousand  dollars  in  notes  of  the  Bank  of 
the  Coinihon wealth,  and  in  consideration  thereof 
executed  the  following  obligation: 

On  or  before  the  first  day  of  March  next,  we 
jointly  and  severally  bind  ourselves  to  pay  Thoptip- 
son  Bnrnham  k  Co.  at  tlieir  store  in  Richmond,  Ky. 
one  thousand  dollars,  with  legal  interest  from  the 
date,  which  may  be  discharged  in  notes  on  the 
Bank  of  Kentucky  or  its  branches;  value  received. 
Witness  our  hand  and  seal  this  1st  Oct.  1821. 

James  H.  Gentry^  [^Seal.] 
David  Gentry,  [Seal.] 

Suit  was  brought  upon  this  obligation  at  law,  by 
Burnham  ft  Co.  and  iudgment  was  thereafter  confees* 
ed  by  the  Gentrys,  for  one  thousand  dollars,  with 
interest  and  cost. 

To  be  relieved  against  so  much  of  the  judgment 
as  exceeds  the  value  of  one  thousand  dollars  in  Com- 
monwealth Bank  paper,  and  interest  thereon,  the 
Gentrys  exhibited  their  bill  in  equity,  with  injunc- 
tion; and  on  a  final  hearing,  the  circuit  court  per- 
petuated the  injunction  against  the  judgment,  for 
thirty  three  hundredths  thereof,  that  being  the 
excess  above  the  value  in  gold  and  silver,  of  the  one 
thousand  dollars  Commonwealth's  Bank  paper,  re- 
ceived by  the  Gentrys  from  Burnham  &  Co. 

In  wlMitever  point  of  view  the  obligation  of  the 
Gentrys  may  be  considered,  the  result  will  be  equal- 
ly fa^reurabfe  for  them,  ff  it  be  considered  as  a  de« 
vice  resorted  to  by  Burnham  &  Co.  to  evade  the 
statute  against  usury,  and  the  obligation  be  treated  as 
usurious,  it  is  perfectly  clear,  that  notwithstanding 
the  confession' of  judgment,  the  €rentrys,  under  the 
law  of  this  country,  had  a  right  to  resort  to  a  court 
of  equity  to  be  relieved  against  the  usurious  interest, 
and  the  relief  which  was  decreed  is  not  greater 
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than,  according  to  the  evidence,  it  should  have  Bubiibum: 
been,  supposing  the  contract  to  be  usurious.  ^  ^'^ 

But  if,  as  the  obligation  might  have  been  dis-  ^^»^8. 
chared  by  the  Gentrys  against    the  day  named  ^^j.  ^  .    ^ 
therein  by  the  payment  of  bank  paper,  the  contract  pea&^hood 
he  not  understood  to  be  usurious,  but  is  considered  may  confess 
in  the  light  of  a  penal  bill  it  is  equally  clear,  thai  J^^^®"^' 
the  Oentrys  had  a  ri^bt  to  apply  to  a  court  of  equi-  J^  toequUj 
ty  to  be  relieved  against  the  penalty  for  which  the  for  relief  a- 
judgment  was  confessed.     Their  right  to  do  so  could  i^'^  ^^^ 
not  be  seriously  doubted,   were  it  even  conceded  ouKhttohave 
that  they  might,  by  defending  the  action  at  law,  beenaiseised 
have  prevented  a  recovery  for  more  than  the  value  for  »  breach 
of  the  bank  paper  by  which  the  obligation  might  ^^^^  ^**"^^ 
have  been  discharged      For  at  common  law,  after  a    ^  * 
breach  of  the  condition  of  a  penal  bill  there  was  na 
allowable  defence  by  which,  in  an  action  for  the 
penalty,  the  amouBt  of  recovery  might  be  reduced 
below  .the  penalty  to  the  vakie  of  the  thin^  men- 
iioned  in  tlie  condition,  and  if  in  such  an  action  the 
amount  of  recovery  may  now  be  reduced  below  the 
penalty,  and  measured  by  the  value  of  the  thing 
mentioned  in  the  condition,  it  must  be  by  an  equita-  ' 

ble  and  liberal  construction  of  the  provisions  of 
the  statnate,  which  requires  the  assignment  of  breach- 
es by  plaintiffs  in  actions  upon  bonds,  with  collater- 
al conditions;  so  that  the  failure  of  the  Gentrys  to 
make  the  defence  at  law,  cannot  have  precluded 
them  from  appljdnff  for  relief  to  a  court  of  equity, 
whose  power  to  relieve  against  such  penalties  has 
been  immemorially  acknowledged,  and  whose  juris- 
diction in  like  cases  is  not  admitted  to  have  been  ta- 
ken away  by  the  act  alluded  to,  unless  by  defence  at 
law  the  same  matter  be  there  drawn  in  question. 

The  decree  is  affirmed,  with  costs. 

Breck  for  plaintiffs;  Tamer  and  Capertan  for  de- 
fendants. 
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Pimnoift  Offutt  VS.  Ayr 6$. 

CaK  74.  Appeal  Itmb  the  Fajettc  Circtiit ;  Jjcsee  Bi.ei)SO£,  Ju^ge. 

Ptmcipal  and  ^9gent.  Construction.  Obligation. 

Joae  13.  ^"^  Miixs  delivered  the  opinion  of  the  court. 

This  b  a  summons  and  petition    a- 
gibisl  Benjamin  Ayres,  on  the  following  note: 
^On  the  twenty  fifth  of  December,  eighteen  bun- 
Hotededar-  *ed  and  twenty  five,  1  promise  to  pay   S.  Offutt 
edon.  one  hundred  and  fourteen  dollars,  for  the  hire  of 

Harry.  For  B.  .OynSj 

Lci.  Feb.  88, 1825  W.  B.  Arfra,'' 

There  was  a  demurrer  to  the  petition,  and  that  de- 
DewBTTcrto   murrer  was  sustained  by  the  court  below,  and  judg- 
to  declara-     ^^1  rendered  for  the  defendant,  from  which  the 
•Sf^'a^^tfcr  plaintiff  has  appealed. 
***™*****-  The  question  is,  is  this  note  te  be  taken  on  its 

Oa«itioB  ^**  ■*  ^^^  °^^  ^'  *'  ^y^^»  ^^  ^'  *  Avrcs?  If  oi 
2l!tod!^ho«  the  former,  the  judgment  is  wrong— if  the  latter  the 
tt  the  note?     judgment  is  right. 

Whether  W.  B.  Ayres  was  or  was  not  the  agent  of 
B.  Ayers,  is  not  material.  If  he  was  not  the  agent, 
then  there  could  be  no  question  that  he  alone  is 
bound  in  the  note.  If  he  was  the  agent,  it  was  com- 
petent for  him  to  interpose  his  own  credit  and  deal 
npon  it,  while  dealing  for  his  principal;  and  the 
question  then  turns  upon  the  meaning  of  t/ic  instru- 
ment. On  whom  does  it  impose  the  obligation,  on 
lie  principal  or  the  agent. 

Upon  the  letter  of  the  instrument  there  can  be  no 

A  note  in       doubt.     According  to  its  grammatical  import,  it  is 

these  words:   the  undertaking  of  W.  B.  Avers.     His  signature  to 

nave's  O**  ^  ^^^  "«*«  »«  ^"  ^^  same  case,  With  the  pronoun,  ^1," 

f  lU/aii^,  which  precedes;  and  "I,"  is  nominative  to  the  verb 

Tor  B  A.  bj    "promise.''    Transpose  the  words  as  we  please,  the 

HL  ^  Vr  "  »ra«  meaning  follows  their  letter.     If  the  note  read, 

^UoH  of  B.    "l>  W.  B.  Ayres,  promise  to  nay  for  B.  Ayres"  the 

A.  but  OQ       sense  would  have  been  so  striking,  that  there  cool(f  < 

^'  ^'  ^'       not  have  been  any  dispute,  without  violence  to  th^ 

letter;  and  yet  the  oraer  in   which  the  words  are 

placed,  leaves  the  sense  the  same,  and  places  every 

noun  and  verb  in  the  same  case,  and  mode  and  tenee. 
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in  which  they  woold  stand  in  the  way  supposed]  OrpoTT 
The  position  only  makes  the  sentence  a  little  more        ^^- 
obscure. 

It  may  be  said,  that  the  note  is  an  inacurate  way\ 
of  executing  an  authority,  and  that,  it  is  so  custom- 
ary, as  to  demand  of  the  court  a  cdnstruction  of  the 
I  words  different  from  their  proper  meaning.     It  is 
I  true,  that  instances  may  be  found,  where  the  mean- 
ling  of  a  word  is  changed  by  its  popular  use,  so  far 
f  from  the  proper  sense,  that  to  effectuate  the  inten- 
tion  of  the  parties  in  the   use  of   it,  courts  have 
adopted  the  popular  acceptation.     But  this  doctrine 
ought  not  to  be  carried  to  the  extent  of  changing 
grammatical  construction,  and  transposing  nomina- 
tives, and  placing  one  case  of  nouns  for  another. 
To  dp  this,  it  is  necessary  to  aver  and  prove  mistake 
or  fraud,  in  order  to  change  the  instrument  itself. 
Until   this  is  done,  he  who  has  undertaken,    or 
'^promised,"  must  be  left  bound  by  that  undertaking, 
or  promise;  and  it  would  be  erroneous  to  release 
him  from  the  literal  and  proper  meaning  of  his  un- 
dertaking.  

With  this  accords  the  cases  of  McBean  vs.  Mor- 
rison, 1  Marsh.  545;  and  Duval  vs.  Craig,  2  Wheat. 
56-7. 

The  judgment,  the  Chief  Justice  dissenting,  must 
be  affirmed,  with  costs. 

Disseni  of  CltitfJwAice  Bibb. 

Offutt  sued  by  petition  and  summons, 
and  '^states  that  he  holds  a  note  on  the  defendant, 
Benjamin  Ay  res,  in  substance,  as  foUoweth:  On  the 
25th  of  Dec.  1825,  I  promise  to  pay  S.  Offutt  one 
hundred  and  fourteen  dollars,  for  the  hire  of  Harry. 
iLiexington,  Feb.  28,  1825.  For  B.  Ayres, 

Test,  Ezra  Offutt.  W.  B.  Jtyres, 

Yet  the  said  debt  remains  unpaid,"  &c. 

The  defendant  demurred.  The  court  gave  judg- 
ment for  defendant. 

Upon  the  face  of  the  writing,  it  seems  to  me  to  be 
the  note  of  B.  AyreS;  executed  for  him  by  his  agent, 
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W.  B.  Ayres.     That  sach  is  the  genuine,  nnadnlter- 
ated  meaning  of  the  instrament,  my  mind  perceives 
as  clearij  as  it  is  capable  of  understanding  any  pro- 
Dissent  by       position.     This  mode  of  executing  a  note   for  the 
ch.  jas.  Bibb,  principal  by  his  agent,  is  plain,   compendious,  and, 
from  its  artless  simplicity  and  clearness,  is  convenient 
and  in  common  use.     That  the  writing  was  intend^r 
ed  to  signify,  and  does  signify,  a  promise  by  B.  Ayres, 
by  his  note  of  hand,  executed  for  him  by  W.  B.  Ayres, 
^     as  his  agent,  is,  to  my  mind,  a  self  evident  truth,  to 
be  understood  at  once  by  inspection.  Ijor  do  I  deem 
it  necessary  to  call  in  any  thing  more  by  way  of  con- 
firmation of  a  proposition  so  plain  to  my  view. 

The  petition  states  it  to  be  the  note  of  Benjamin 
Ayres;  he  has  not  denied  the  authority  of  W.  B. 
Ayres  to  act  for  him  in  tlial  behalf;  the  demurrer  ad- 
mits the  statement  in  tlie  petition,  that  it  is  the  note 
of  Benjamin  Ayres.  If  by  pka,  Benjamin  Arres, 
had  dofiied  that  the  note  was  hb  act,  then  to  have 
charged  him,  it  would  have  been  necessary  to  prove 
the  authority  of  W.  B.  Ayres.  The  demurrer  does 
not  question  the  authority  of  W.  B.  Ayres  to  act  for 
Benjamin.  But  if  W.  B.  Ayres  had  falsely  assumed 
an  agency,  when  in  truth  he  had  not  authority  to 
bind  Benjamin,  then  W.  B.  Ayres  would  have  been 
personally  responsible;  not  by  reason  of  this  or  that 
forn  by  which  he  called  himself  agent,  but  upon  the 
general  princi|Je  that  every  one  beiDomes  persooaJljr 
responsible  for  ialsely  asserting  an  authority  and  act- 
ing on  behalf  of  another,  when  in  truth  and  in  fad 
he  had  not  the  lawful  authority  so  to  act  in  the  name 
of  that  other. 

My  opinion  is,  thai  the  judgment  should  have  been 
for  the  plaintiff;  Ofiutt. 

Crittenden  and  Payie^  for  appellant;  Mayes  and 
C3tinn^  for  appellee. 
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Miller  VS.  Patrick  Src.  motion.    I^^^s^ 

Error  to  the  MadisoQ  County  Coort.  Ca«e75. 

SMuteSn  Pivceegioning  of  land.   PerpetuaHan  of  testitmh 

ny.  NoHce.    County  courts.   Error. 
Jud^  Mills  delivered  the  Opinion  of  the  Court.  June  13. 

The  defendants  in  error  ^ve  notice, 
by  advertisement,  that  they  would  attend^  witli  the  Report  of  the 
processioners  appointed  by  the  county  court,  to  pro-  j!^"°^*n^„^of' 
cession  a  tract  of  land,  claimed  /by  them,  being  a  their  pro- 
settlement  and  preemption  of  1400  acres,  and  that  ccedingg,and 
they  would  take  depositions  at  the  sanae  time,  to  es-  J^kpn  before 
tabusli  the  lines  and  corners.     A  certificate,  or  re-  them,  offered 
port  of  the  proceedings  of  the  processioners  was  re*  to  be  approv- 
turned,  together  with  a  platj  and  some  depositions  ^qj^j'JIJ'®' 
ivliich  had  been  taken,  to  the  clerk's  office,  and  the  ^^' 
court  was  applied  to,  to  ai^rove  the  same,  and  di«* 
rcct  the  whole  report  to  be  recorded. 

Miller,  the  plaintiff  in  error,  appeared,  and  ex-  Report  ex- 
cepted to  the  report,  and  objected  to  its  being  re- cepted  to, 

corded.  «"*^  ^^^^9^ 

opposed  by 

The  court  overruled  his  objections,  and  approved  plaintiff  in 
the  report,  and  ordered  it  to  record;  and  Miller  has  ^^^J'  ^^-^^V 
prosecutetl  this  wiit  of  error,  and  assigned  smidry  and  record- 
errors  in  the  proceedings.  ed. 

The  questions  arising  arc  not  free  from  embarrass-  statutes  in 
ment  of  too  much  legislation.     The  business  of  pro-  relation  to 
cessioninff  lands^  or  of  perpetuating  testimony,  might  ^^®  procet- 
be  provided  for,  in  a  short  compass,  and  in  a  few  Jamla.^*^ 
jvovisions,  settling  on  one,  and  but  one,  mode  of 
doing  it,  instead  of  numerous  provisions  and  differ- 
ent modes  of  appointing  processioners,  and  different 
directions  to  each  set,  who  should  be  appointed. 

The  previous  question  here  occurs;  had  the  court 
itself  any  thing  to  do  with  the  report,  or  was  it  a 
matter  between  the  party  and  the  clerk  of  the  court, 
"whether  this  report  should  be  recorded,  or  not. 

In  1796  the  legislatui-e  provided  for  the  appoint-  Special  com- 
ment of  three  or  more  commissioners,  by  warrant  is-  missioners,  to 
sued  to  them  bv  order  of  the  court.  These  special  ^  appointed 
commisaioners  bad  power  to  perpetuate  testimony,  nge^  on^the^ 
whicb  coiaaprehended  the  greatest  portion  of  the  du^  party's  mo- 
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Mix,L£&  ty  assigned^     It  seems,  however,  that  they  might  re- 

^'-  mark  and  procession  the  lands,  touching  the  boun* 

PATRtcic  c.  jj^j^  ^j  jjjjjg  of  which  they  had  taken  testimony; 

tion  may  ^"^  there  is  no  provision  relative  to  their  reporting 

take  testimo-  their  acts  of  processioning.     All  the  report  these 

Dy,  and  ^o  commissioners  were  to  make,  was  to  be  made  to  the 

fa'Srand^.  ^'®*»  **^**  "^^  ^^^  court,  and  the  clerk  himself,  ruled 

nark  it;  but  the  whole  question  of  recording. 

onrthefMti-  '^^^  ®*°^  ^^^^  however,  by  a  distinct  provision, 
raoDT,  and  '  <^d  independent  in  its  terms,  in  the  fifth  section 
thht  to  the  thereof)  directed  the  divisien  of  each  county  into 
^tt't  *th'^*  districts,  and  the  appointment  of  processionerfr,  per- 
^g^  manently  in  each.     The  sole  power  and  duties  of 

these  commissioners  appear  to  be,  processioning  on- 
Standin^pro-  \y^  qj-  going  round,  re-marking  or  renewing  the  lost 
poin^by'*"  boundaries  of  every  person's  knd,  who  applied  to 
that  act,  bad  them  and  produced  his  title  papers. 

tokTtwuro-      ''^'*^y  ^^  "^  power  to  take  testimony. 
"J-  They  were  to  make  a  report  of  their  proceedings, 

Thej  could  or  rather  to  grant  a  certificate  of  their  doings,  which 
onfyprocet-  was  to  be  returned  to  the  clerk  of  the  county  court, 
IJ^'r^n'eT*  "*^*  ^^  ^  recorded  by  him,  being  Jira  appmtd  by  the 

the  lost  boon-  COVrt, 

Und? ""^ ^  ''''"^^  ^**^^  ^^^  ^^"^  *^"  ^^^ ^'  "^^^^  ^^^  legislature 
passed  a  new  act,  providing  for  the  appointment  of 
Their  report  three  commissioners  by  order  of  court,  who  were 
**lwed  b^  the  ^^  associate  with  themselves  the  surveyor  of  the 
ooart^aodre^  county,  and  were  to  go  round,  procession  and  re- 
corded bj  its  mark  the  land  of  the  applicant,  aud  renew  and  put 
order.  up  lost  boundaries,  and  make  out  a  diagram  of  the 

Act  of  1815  l&"d«  they  are  also  authorized  to  take  testimony  to 
aaf honied      establish  boundaries,  and  to  pei  petuate  it. 

rnisaoDPTTto  Their  survey,  as  well  as  the  depositions  which 
be  appointed  they  were  to  take,  were  to  be  reported  to  the  clerk 
on  the  motion  of  the  court,  and  to  be  bv  him  recorded  without 
•Dd  eoT^w^'   consulting  the  court  in  the  matter. 

^J.^  oil*''  But  ^fcis  same  act  still  keeps  up  the  double  ma- 
peiTorm  all         ,  .  -  ,  .   *^       *^  „  •  . 

that  could  be  chinery  of  general  processioners,  as  well  as  special 

done  byboUi  ones,  and  saves  that  part  of  the  act  of  1796,  by  the 
t^lu.    f«»^^i"g  provision. 

Id  b '^ ijie"act  "Nothing  in  this  act  shall  be  so  construed  as  to  rc- 
of  »9«.    *  ***   P®^  8o  much  of  the  law  as  directs  the  county  courts 
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lo  lay  off  their  counties  into  districts,  and  appoint  Millbr 
standing  commissioners  for  the  processioning  lands;  p    ^- 
and  the  said  courts  are  hereby  authorised  to  anake    ^'^'^' 


i«-appoii\tments  in  cases  of  death,  removal,  or  refufr-  xtuir  leport 
«I  to  act,  of  any  of  the  processioners,  at  any  time  of  prooeMion- 
when  they  may  deem  it  expedient;  hu  said  process  j"5  *nd  of 
sianers  shall  be  governed  by  the  regtdations  emtatned  t»  ditecteTto^ 
this  act  J  any  tldng  io  the  contrary  notvnUi^nding.^^  be  aiade  to 

Whether  these  general  or  standing  processioners,  aod  not  to 
(who  are  the  kind  of  processioners  that  have  made  the  court. 
the  report  in  question,)  can  take  depositions  to  per- 
petuate testimony,  as  these  have  done,  and  whether  *'«^*«y  P"*®- 
the  court,  and  not  the  clerk,  has  any  thing  to  do  ^^t«i  by^^ 
with  the  report,  either  of  the  processioning,  or  of  the  the  act  of  ^9e, 
testimony,  depends  upon  the  effect  and  construction  directed  to  ^ 
of  the  last  clause  of  the  section  just  recited,  when  ^^^  gSVern- 
construed  with  the  provision  of  the  act  of  1796,  ed  by  this  act 
and  forms  the  main  questions  in  the  case  under  con-  of  1815. 
si  deration. 

We  have  already  seen  that  the  special  commis-  By  this  act  of 
sioners  have  power  to  perpetuate  testimony,  and  the  I8i5,  the 
general  commissioners  had  not  that  power,  as  the  c^j^^^J™' 
law  stood  before  the  act  of  1815.     Does  the  clause  may  take  tes- 
in  the  latter  act,  which  directs  the  general  commis-  timoiiy,  and 
isioners  to  be  governed  by  its  regulations  applicable  ***^y  ®***^  ^^ 
to  the  special  ones,  confer  the  power  to  the  general  mSSoners"*' 
ones  to  take  testimony?    We  conceive  that  it  does,  are  given  aU 
and  that  while  the  general  processioners  are  to  con-  ^®  **"* 
form  to  the  rules  governing  the  special  commission-  P^^®"" 
ers  in  things  which  they  could  previously  have  done, 
they  may  also  do  those  acts  which  the^  could  not 
have  previously  done,  because  the  special  commis- 
sioners were  authorized  to  do  such  acts.     This  con- 
struction will  occasion  less  difficulty  in  the  statutes 
aa  they  now  stand,  and  free  them  from  some  nice  dis- 
tinctions between  the  power  and  duties  of  the  res- 
pective kinds  of  commissioners  or  processioners, 
^prhich  would  be  often  disregarded  in  practice,  and 
^nabarrass  the  operations  of  the  act.    It  will  place 
^tie  powers  and  duties  of  the  two  classes  of  commis- 
sioners precisely  on  the  same  footing,  and  leave  par- 
ties at  liberty  to  apply  to  either,  and  to  proceed  in 
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Miller 

Patrick. 

^— —   I  ■     If 

Reports  of 
the  itanding 
eommissioa- 
e0  most  be 
made  to 
court,  aod 
theajadiciiil- 
Ij  passed  up- 
on.   Other- 
wise as  to  the 
reports  of  the 
special  com- 
missionert 
appointed 
under  either 
act:  thej  re- 
port to  the 
clerk. 


When  the 
standing  pro- 
cessioners 
perform  the 
duties  reauir- 
ed  hy  both 
the  acts,  they 
make  but  one 
report,  and 
that  to  the 
court,  when 
it  must  be 
passed  upon 
and  ordered 
to  record. 
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the  same  way  until  they  report  their  work  to  the 
clerk. 

The  questioti  then  arises,  can  the  clerk  record  the 
report,  or  must  the  court  first  approve  thereof? 
The  clause  above  noted  which  brings  the  duties  of 
the  two  classes  of  commissioners  to  the  same  meas- 
ure,  has  not  altered  the  duty  of  either  court  or 
clerk.  The  two  sets  of  commissioners  are  to  act 
alike;  but  when  the  report  is  returned  their  duties 
cease,  and  that  of  the  court  or  clerk  commences. 
Under  the  act  of  1796,  the  clerk  acted  on  the  re- 
port of  the  special  commissioners,  without  the  court. 
He  still  continues  to  act  on  the  special  commission* 
ers'  report  by  the  act  of  1815,  but  he  is  not  directed 
or  allowed  in  either  act,  lo  ];ecord  the  report  of  the 
general  commissioners  except  by  tlie  act  of  1796 j  ac- 
cording to  which,  he  must  await  the  approbation  of 
the  court,  and  this  is  the  only  provision  in  either 
act,  touching  the  recording  of  their  report,  and  it 
must  remain  as  the  only  provision  regulating  the 
manner,  in  which  their  report  must  come  on  the  re- 
cord, and  it  is  not  altered  by  the  act  of  1815. 

The  only  difference  existing  by  the  act  of  1815, 
in  their  report  is  this;  their  report,  before  that  act, 
could  onl]^  have  contained  their  acts  of  procession- 
ing, and  since  that  act  it  may  contain  depositions, 
as  the  one  in  question  does.  We  conceive,  however, 
that  these  depositions  are  to  accompany  and  make 
part  of  their  report,  and  that  the  report  ought  not 
to  be  divided  into  two  reports,  the  one  containing 
the  acts,  processioning  to  be  returned  to  the  clerk, 
to  be  acted  upon  by  the  court,  and  the  other  to  con- 
tain the  depositions  alone,  to  be  returned  to,  and 
acted  upon  by  the  clerk  without  the  consent  of  the 
court.  This  division  of  the  report  into  two  would 
be  embarrassing  and  troublesome,  and  is  not  neces- 
sarily required  by  the  act.  Both  acts  contemplated 
but  one  report.  That  report,  by  both,  is  to  be  made 
to  the  clerk.  The  court  is  to  act  upon  it  before  it 
is  recorded  by  the  first  act,  and  that  action  of  Mie 
court  is  not  dispensed  with  by  the  latter  act,  and 
must  embrace  the  additional  matter  ,of  testimoov» 
which  by  the  latter  act,  they  were  dnrected  to  add 
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to  their  report .    That^must  undergo  the  same  ordeaf,  Millxr 
'with  the  first  kind  of  report  which  they  were  to  p    ^"* 
make.    We  therefore  conceive  that  the  general  cowr  ^''^'^'^' 
missioners  or  prooessioners  who  acted  on  this  oGca-  "■~~~"-— 
sion,  properly  took  testimony,  and  that  they  |is  pro- 
perly added  it  to  their  report  of  processioning  acts, 
and  made  of  the  whole  one  report,  and  that  it 
jjvaa  proper  that  the  court  should  act  upon  and  ap- 
prove that  whole  report  before  any  part  was  record- 
ed. 

But  there  is  an  exception  to  the  notice  given  by  Objectioato 
advertisement.    It  was  inserted  in  three  successive  the  evidencer 
weekly  papers,  but  the  day  of  acting  appointed,  was  ^J^®„^"^' 
before  the  expiration  of  three  weeks  after  the  first  notice.^     ^ 
notice,  and  it  is  insisted  that  the  three  weeks  notice 
required  by  the  act  is  not  satisfied  by  three  weekly 
insertions,  but  requires  three  full  weeks  to  elapse 
before  the  time  of  action  commences. 

Whether  such  a  construction  of  the  act  is  right  we  one  who  at- 
need  not  enquire.  For  the  object  of  the  publica-  atteods  the' 
tLon  is  notice  to  those  concerned.  Here  it  is  shown  oom'rs,  aad 
that  Miller,  the  plaintiff  in  error,  is  the  only  person  STs  the^t-* 
affected  by  the  proceedings,  and  he  not  only  attended  nea8e«,aDd  * 
the  commissioners  and  interrogated  the  witnesses,  takes^dapos- 
but  seems  to  have  taken  at  least  one  deposition  on  ^'  ^V"t 
his  part.  Such  acts  must  be  construed  as'a  waives  o^ctro"ti)o 
of  all  exceptions  to  the  sufficiency  of  the  notice.        lack  of  no* 

tice. 
It  is  also  urged  that  the  notice  was,  that  the  party 
with  the  processioners,  should  meet  at  the  house  of  Notice  to 
John  Patrick,  and  yet  the  depositions  are  taken  on  Sin^dw^JKne 
the  ground,  and  not  at  his  house.  boa«e  near 

To  this  exception,  the  attendance  of  the  party  and  Uienceta 
concerned  may  be  given  as  one  answer.    And  there  proceed  a* 
is  still  another.     It  is^  evident  from  the  notice  that  [°"5*'^5[* 
the  house  of  Patrick  was  fixed  only  as  the  point  of  take  the  tea* 
meeting  and  starting  to  the  business  intendeu.     The  timooy  &c. 
business  according  to  the  nature  of  it,  was  to  be  pro-  y^»"  »"^w- 
gressive,  not  only  m  time,  but  also  fromplace  to  place,  "tioni  to* £* 
and  whenever  in  this  progresi^  it  became  nececessary  taken  at  (be 
or  expedient  to  do  certain  acts,  or  to  take  testimony,  ^rneraaitha 
there  was  the  proper  place  of  taking  it^  although  t£e  i^"**"^ 
notice  did  not  mention  the  precise  spot,  at  which 
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PilTmiCK« 


UiLLOL         the  depoiidons,  would  be  Ukes,  provided  ihef 
~'  weie  not  lo  taken  as  to  aroid  croes  examuiatioa. 

The  reoMing  poinU  are  aot  worth  notice. 

There  is  no  error  in  the  decision  and  it  must  be 
aiBmed  with  costs. 

Caperkm  for  plaintiff;  Tunur  for  defendants. 


ctuwcnr.  Ballard  vs.  Stephenson. 

Cue  7f.  CiTor  to  the  Hardiii  ckcmt ;  Paul  I.  Bookeb,,  Judge. 

JbacuMM  o^  Omtmctt.   Imprm>€meni».   Rents,  Jksign- 
menCff.  Eqmty. 
Jane  14.  ^ndge  Owslet  delivered  the  opiman  of  the  court. 

Stephenson  sold  two  hundred  acres 
SaletoGiHe-  ot  land  to  Gilleland,  received  forty  or  fifty  dollars 
land  bj  ste-  of  the  sale  money,  took  Gilleland^  note  for  the  res- 
.  y^^  ^f  ll^^  price,  and  executed  his  bond  to  GiUeland 

for  a  conveyance  of  the  title. 

The  bond  for  a  conveyance  was  afterwards  assign- 
I  iMT  the  ed  by  Gilleland  to  Ballard,  who  brought  suit  at  law 
bITui^?^^^  upon  it  against  Stephenson,  and  recovered  judgment 
jadmwt^ikt  «g*M*5t  him  for  four  hundred  and  forty  dollars,  that 
law  Ro»Ter-  being  the  amount  of  the  price  which  was  contracted 
^^  to  be  paid  by  GiUeland  for  the  land,   and  interest 

thereon. 

To  be  relieved  against  that  judgment,  Stephenson 
Bill  for  IB-      exhibited  his  bill  in  equity,  with  injunction,  making 
junction  bj     both  GiUeland  and  BaUard  defendants  thereto. 
Stepbeoion. 

After  setting  out  the  contract  for  the  land,  and 
Aliegafiont  charging  that  but  fifty  dollars  of  the  price  had  beea 
the  biJ?^"^'  paid  by  Gilleland,  he  alleges,  that  before  the  bond 
for  a  conveyance,  upon  which  the  judgment  at  law 
was  recovered,  was  assigned  to  Ballardt  the  contract 
about  the  sale  of  the  land  had  been  cancelled  be- 
tween him  and  GiUeland,  and  that  the  land  has  been 
occupied  by  Gilleland,  and  Ballard  claiming  under 
him,  for  several  years;  a  reasonable  compensation 
for  the  occupation  ana  use  of  which  he  claims  a- 
gainst  them,  and  prays  not  only  that  the  judgment  at 
law  be  perpetually  enjoined,  but  also  that  a  decree 
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for  the  rent  of  the  iand  be  granted  bim,  toother  Ballard 
with  «uch  further  relief  as  the  nature  and  equity  of  Srs^Httisoif. 
his  case  may  denaand,  &c,  __: .' ' 

Gilleland  protests  against  any  decree  being  made  Gilleland'a 
against  him;  but  his  answer  contains  nothing  of  any  *"«'^««^- 
advantage  to  either  of  the  other  parties,  and  need 
not  be  further  noticed. 

Ballard  professes  to  know  nothing  of  the  contract  Ballard's  an. 
having  been  cancelled,  as  charged  in  the  hill;  states  ■^«'  JP^ 
that  he  purchased  and  obtiuned  from  Gilleland,  for  ^^"^  ste-' 
a  full  consideration,  the  assignnient  of  Stephenson's  pheD9on. 
bond  for  a  conveyance;  alleges  that  the  land,  whilst 
in  a  state  of  nature,  was  taken  possession  of  by  Gil- 
leland, under  his  purchase  from  Stephenson,  and  that 
valuable  and  lasting  improvements  have  been  since 
put  upon   the  land,  by  him   and   Gilleland.     He 
moreover  insists,  that  if  he  be  liable  for  rents,  bis 
liability  should  be  measured  by  its  value,   clear  of 
the  improvements,  which  have  been  put  upon  the 
land  by  him  and  Gilleland,  and  he  prays  for  a  de- 
cree against  Stephenson  for  the  value  of  the  im- 
provements, &c. 

The  circuit  court  sustained   Stephenson's  bill,  de-  Decree  of  the 
creed  a  perpetual  injunction  against  the  judgment  orrcait  mutl 
recovered  by  Ballard  at  law,  and  dismissed  BaUard's 
cross  bill,  without  prejudice  to  any  other  suit,  and 
decreed  cost  in  favor  of  Stephenson. 

With  respect  to  the  alleged  eancelment  of  the  con-  Cancelmcnt 
tract  of  sale,  the  case  is  free  from  all  difficulty  or  ^^^^^"^^ 
doubt.  The  evidence  contained  in  the  record,  satis- 
factorily proves,  that  before  the  bond  was  assigned 
by  Gilleland  to  Ballard,  the  contract  between  him 
and  Stephenson,  in  relation  to  the  sale  of  the  land 
by  the  latter  to  tho  former,  had,  by  their  mutual 
qonsent,  been  abandoned,  and  was  to  be  cancelled 
and  held  for  nought,  so  that  if  the  case  turned  ex- 
clusively upon  the  eancelment  of  that  contract,  we 
should  nave  no  hesitation  in  sustaining  the  decree 

{)erpetuating  the  injunctipn  against  the  judgment  at 
aw. 

But  the  evidence  in  the  cause  goes  also  to  prove,  it  seems  that 
thai  lasting  and  valuable  improvements  were  put  ^^^  ^^^^' 
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Ballard       upon  the  land  by  Gilleland  before  the  contract  war 

▼B-  agreed  between  him  and  Stephenson  to  be  cancelled, 

STEPHENSON.  ^^  ^j^^^^  j^^  ^j^^  agreement  to  cancel  the  contract,  k 

mentofa        is  also  proved'that  Stephenson  was  to  pay  for  the 
bond  for  the    improvements  according  to  their  value;  so   that  it 
conveyance     becomes  necessary  to  enquire  whether,  as  the  assign^ 
nftCTihecan!  ^  ^^  Stephenson's  bondto  convey  the  land,  Ballard 
celment  of      is  not  entitled  beneficially  to  the  compensation  for 
the  contrnct    the  improvements,  and  whether  or  not,  as  he  has 
^!  «rd"<Jw^  recovered  judgment  at  law  upon  Stephenson's  bond, 
^ee,  confers     he  Ought  to  be  deprived  of  that  legal  advantage  in 
on  the  assign- a  court  of  equity,  without  compelling  Stephenson 
to  re  ^oV ^**f     ^^  ^^  equity  in  paying  for  the  improvements. 
^«  ""PJ^T^       That  Ballard  is  entitled  to  whatever  compensa* 
Eadel^''  tion  Gilleland  had  any  just  right  to  claim  for  the 
the  premises,   improvements,  admits  of  no   serious  doubt.    His 
riffht  is   not   only  inferable    from  the  assignment 
which  he  holds  of  Stephenson's  bond  from  Gille- 
land, but  the  proof  is  clear,  that,  by  the  contract  be* 
tween  Gilleland  and  Ballard,  the  latter  was  to  have 
the  benefit  of  all  claim  for   improvements  which 
the  former  had  against  Stephenson. 

There  is,  it  is  true,  some  evidence  conducing  to 
Payment  for  show,  that  Stephenson  and  Gilleland  have  adjusted 
mentTby^the  ^^^  settled  the  claim  for  improvements;  but  from 
obligee  to  the  the  whole  complexion  of  the  evidence,  it  is  quite  ev- 
^^ft*^"^'™****  ident,  that  if  such  a  settlement  has  been  made,  it 
See  of  Oie^aV  ™"^^  ^'^^^  ialken  place  after  Stephenson  knew  thaC 
signment,  in  Ballard  was  beneficially  entitled  to  compensation  for 
such  cape,  the  improvements,  and  of  course  the  interest  of 
fcnce*to°tbe^'  Ballard  cannot  have  been  affected  by  such  a  settle- 

claim  of  the     Hient. 

assignee.  Entitled,  therefore,  to  pay  for  the  improvements. 

If,  in  such  it  is  equally  clear,  that  until  justice  is  done  to  Bal* 
sr^^ee^^JTbta"  ^^^^  ^"  *^^^  respect,  Stephenson  should  not  have  the 
a  jndgmfnt*"  assistance  of  a  court  of  equity  in  his  favor,  against 
for  an  allepred  the  judgment  recovered  at  law  by  Ballard.  It  is  a 
^^^^^  *t  ^**^  '^f^axim  with  courts  of  equity,  as  old  as  courts  of 
convey"for°  chancery,  and  founded  on  the  immutable  principles 
the  nominal  of  natural  justice,  that  he  that  will  have  equity 
f™<>""^?f  done  to  him,  must  do  equity  to  the  same  person: 
atfoS  money  Francis' Maxims,  Eq.  2.  The  propriety  of  the  ap- 
and  interest,   plication  of  this  maxim  to  the  present  case,  is  pecu- 
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"  liarly  strikifig.     Stephenson  claims  to  be  relieved  Ballard 
against  a  judgment,  which  has  not  only  been  recov-        ^"* 
ered  by  Ballard  at  law,  but  it  was  recovered  by  him    '^^^^^^^^' 
upon  a  bond  given  by  Stephenson  for  the  convey-  andtbeobU- 
ance  of  the  very  land  upon  which  the  improve-  gorcome 
ments  were  made;  and  not  only  so,  but  the  improve-  with  hi» bill 
ments  were  made  under  the  contract,  in  pursuance  ahewinlthe 
of  which  the  bond  was  executed,  and  that  bond  was  prior  cancel- 
afterwards  assigned  to  Ballard  with  the  understand-  ment  of  the 
ing  that  he  was  to  be  entitled  to  the  improvements,  ^/^^y  the 

Instead,  therefore,   of  decreeing  a  perpetual   in-  ^^i^^^ove* 
junction  against  the  judgment    at  law,  the  court  mcnts^^aftpr* 
should,  through  the  intervention  of  a  commission-  de<iuctingthe 
er  appointed  for  that  purpose,  have  ascertained  the  '*'^^- 
value  of  the  improvements  which   were  put  ujion  ^  •      * 

the  land,  after  it  was  sold  b/ Stephensqn  to  Ballard,  „rtTrq*i!^ 
and  before  the  cancelment  of  that  contract  by  them,  t^  before  he 
The  commissioner  should  also  have  been  directed  to  ^^  ^^^  »*• 
ascertain  the  annual  rent  of  the  land,  from  the  time 
the  contract  was  canceled,  in  its  then  state  of  im- 
provement, up  to  the  time  of  taking  the  account,  if 
at  that  time  the  land  should  be  in  the  possession  of 
Ballard;  but  if  he  should  be  not  then  possessed,  the 
charge  for  rent  should  cease  running  at  the  time  he 
quit  the  possession.  He  should  also  have  been  di- 
rected to  ascertain  the  value  of  such  improvements 
as  have  been  put  upon  the  land  by  Ballard.  The 
improvements  made  bv  Ballard,  should  have  been 
then  directed  to  be  deducted  from  the  amount  of 
rents,  and  if  any  balance  of  rents  remained,  that 
balance  deducted  from  the  value  of  the  improve- 
ments made  upon  the  land  before  the  contract  of 
cancelment;  and  if  any  balance  of  the  value  of  the 
improvements  remained,  the  injunction  for  so  much 
should  have  been  dissolved,  and  for  the  residue  of 
the  judgment,  if  any  remained,  the  injunction  should 
have  been  perpetuated. 

The  decree  must  be  reversed,  with  cost;  the  cause  Mandate. 
remanded  to  the  court  below,  and  such  proceedings 
there  had  as  may  not  be  inconsistent  with  the  prin- 
ciples of  this  opinion,  and  the  usages  of  equity. 

Hardin  for  plaintiiff;  Darby  for  defendant. 
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chaxcert.  Bently  vs.  Gregory  4rc. 

Case  77.  Error  to  the  WaahingtoD  circuit;  Wm.  L-  Kellt,  Judge. 

Pardtsin  chancery.  Jtemvor,  Process.  Error.  Prodice 
in  this  Court. 

Juue  14.  Judge  Owsuet  delivered  the  Opinion  of  the  Court. 

As  assignee  of  Leroy  Gregory,  to 
Judfrment  at  whoDi  Bently  and  his  surety,  Conover,  executed  a 
law  bj  Pile,    note  for  $72  50  cents,  Benjamin  Pile  brought  suit 

upon  the  note,  and  recovered   judgment  at  law. 

The  note  is  dated  the   llth  of  Oct.    1822,  and  was 

assigned  by  Gregory  to    Pile^  the  25tli  January, 

1823. 

To  be  relieved  against  the  judgment,  Bently  ex- 
Bill  for  in-  hibited  his  bill  in  equity,  with  injunction,  making 
junction  a-  pjjg  j^^j  Gregory  defendants  thereto,  and  suggesting 
fud^cn^  that  Conover  was  no  otherwise  interested  U\an  as 
rendered  a-  bis  surety  in  the  note  upon  which  judgment  was  re- 
gRiDst  nrinci-  covered  at  law,  and  omitting  to  make  him  a  party. 

tj,  brought  The  bill  alleges  Gregory  to  be  insolvent;  charts 
onljr°^*^*  him  to  have  been  owing  Bently  by  note,  priof 
to  his  assignment  to  Pile,  and  is  still  owing  a  muck 
Allegations  of  larger  amount  than  that  mentioned  in  the  assign- 
the  bill  for  ed  note  to  Pile,  and  prays  for  the  debt  so  owing  l)y 
«et-off.  Gregory,  to  be  applied  by  way  of  setoff  to  the  sat- 

isfaction of  the  judgment  recovered  by  Pile,  and  for 
general  relief. 

Pile  and  Gregory  each  answered  the  bill,  but   the 
contents  of  their  answers  need  not   be  particularly. 
'  noticed. 

Pile  afterwards  died,  and  an  order  was  made  by 
Death  of        the  court  reviving  the  suit  against  his  administrat- 

plalntiff  in  *®^^  ^^^  ^^^""^  ^^*  "^^  appear  to  have  been  any 
the  judg-  service  of  the  order  of  revival  on  the  administrator 
zuent,  and  no  of  Pile,  nor  does  he  appear  to  have  done  any  thing 
revivor.  j^  ^jjg  preparation  or  management  of  the  cause. 

Decree  di>-  The  cause  was  however  heard,  and  a  decree  made 
missing  the     dismissing  the  bill,  and  dissolving  the  injunction, 

with  damages  and  cost. 
Decree  disap-      The  decree  is  doubtless  erroneous.     The  merits 
merits.  ^^      ^^  ^^^  ^^^  ^^^  decisively  in  favor  of  the  complwn- 
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ant,  and  we  should  have  no  hesitation,  not  only  to  Bertlet 
reverse  the  decree,  but  also  to  remand  the  cause  to  ^     ^'*    . 
the  court  bdow,  for  a  decree  to  be  there  entered     *'°°'^^    * 
perpetuating  the  injunction  against  the  judgment  at 
law,  if  there  existed  no  irregularity  in  the  prepara- 
tion of  the  cause  for  hearing. 

Entertaining,  however,  as  we  do,  the  opinion  Practice  ia 
that  the  cause  was  not  in  a  proper  state  of  prepara-  ^**  ^^^^' 
tion  for  a  final  hearing  upon  the  merits,  it  would  be 
premature  now  to  sive  peremptory  directions  as  to 
the  ultimate  disposition  of  the  case  upon  the  merits* 

The  irregularity  which  we  understand  to  exist  in  U  is  not  no* 
the  preparation,  does  not  consist   in  the  failure  of  buj^b'^'he  ^ 
the  complainant  to  make  Conover  a  party  to  the  p'nncipal^de- 
suit.   Conover  is  but  the  surety  of  Bentley  in  the  note  lendant  in  a . 
upon  which  the  judgment  at  law  was  recovered,  and  jadfjneni  at 
it  has  been  repeatedly  held,  and,  we  apprehend,  janctL^hat 
correctly^^  that  without  making  the  surety  a  party,  the  surety  b« 
the  principal  may,  by  bill  in  equity,  assert  any  equi-  made  a  par- 
ty  which  he  may  have  against  the  demand  for  which  ^^' 
lie  and  his  surety  are  bound  at  law. 

The  irregiJarity  consists  in  the  complainant  not  where  a  de- 
causing  a  copy  of  the  order  to  be  served   upon  the  fendant  dies 
administrator  of  Pile,  after  the  order  of  revival  was  after  answer, 
made  by  the  court,  and  before  the  cause  was  heard  Je  revived  ^ 
upon  the  merits.     As  Pile  had  answered  the  bill  against  his 
before  his  death,  no  bill  of  revivor  was  necessa-  representa- 
ry  to  revive  the  suit  against   his  administrator;  but  owfef^Jf*"* 
according  to  the  express  directions  of  the  act  of  the  court,  but  the 
legislature  upon  that  subject,  a  copy  of  the  order  representa- 
should  have  been  served  upon  the  administrator  be*  tivrs  must  be 
fore  the  cause  was  heard  upon  the  merits,  without  ^opyorihe^ 
appearance  by  him.  order. 

The  decree  must  be  reversed,  with  cost,  and  the  a  party  who 
cause  remanded  to  the  circuit  court;  but  as  the  ad-  appears  in 
ministrator  of  Pile  is  now  before  this  court,  it  will  ihis  court, 
be  unnecessary  for  a  copy  of  the  order  reviving  the  ^^J^JSi^^ore 
suit  to  be  served  upon  him  after  the  cause  returns  to  the  circuit 
that    court.     The  administrator  should,  however,  tonrt,  upon 
on  the  return  of  the  cause  to  the  court  below,  be  al-  {J«  ^^^^^  ^^ 
lowed,  under  the  discretion  of  that  court,  reasona-     ^  ^*"^^' 

Vol,  VII.  2W 
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BKNTur      1)16  01116  10  prepare  and  make  his  defence  to  the 

— ^—       Turner  and  Monroe  for  plaintiffs;    TripleU  for  de- 
fendants. 


I    TtmSTOl 
|121      870| 


Cask. 

Cue  78. 


June  14. 

Verdict  for 
plaintiff,  and 
ja4ginent  ar- 
rested. 


A  anient  aa- 
thoritiefUiat 
the  aver- 
ment in  (he 
declaration 
for  malicious 
prosecution, 
that  there 
was  no  prob- 
able cause, 
Tvas  not  fatal. 


Maddox  vs,  McGinnis. 

Error  to  the  Bourbon  Circuit;  Geo.  Shannon,  Judge. 

JDeciorofion.  Jlfa2tciouff])ro9eciUtonmlhoulfroba6Iecati^. 
jfrrest  of  judgment. 

Jvdge  Mills  delivered  the  Opinion  of  the  Couit. 

Thb  plaintiff  in  error  brought  his  ac- 
tion, for  malicious  prosecution,  against  the  defend- 
ant; and  on  the  trial  of  the  general  issue,  recovered 
a  verdict.  The  defendant  moved  to  arrest  the  judg- 
ment, relying  on  the  ground,  that  the  declaration 
did  not  contain  an  averoient  that  the  prosecution 
was  commenced  and  carried  on  without  any  proba- 
ble cause.  On  the  other  hand  it  was  insistecl,  that  as 
the  declaration  alleged  the  prosecution  to  be  foMy 
and  maliciously  carried  on,  the  want  of  the  averment 
that  it  was  without  probable  cause,  is  cured  after 
verdict,  and  will  be  supplied  from  the  ^^falsely  and 
maliciously.*'  The  court  arrested  the  judgment, 
and  the  plaintiff  declining  to  amend  his  declaration, 
judgment  was  rendered  for  the  defendant^  and  to  re- 
verse it,  this  writ  of  error  was  prosecuted. 

In  searching  the  English  elementary  treatises,  no 
position  is  more  plainly  laid  down,  and  insisted  up- 
on, than,  that  a  prosecution  must  be  carried  on  witlf 
out  any  probable  cause,  or  an  action  will  not  lie.  It 
may  be  gathered  from  nearly  all  these  writers,  that 
it  is  immaterial  what  aggravating  circumstances  at- 
tend a  prosecution,  if  there  be  probable  cause.  In 
that  case  no  action  would  lie.  So  that  the  want  of  pro- 
bable cause,  seems,  in  the  opinion  of  these  writers,  to 
form  the  ^ist  of  the  action.  But,  notwithstanding 
this  doctrine  so  often  appears  when  the  adjuged  ca- 
ses are  pursued,  it  will  be  found,  that  in  nearly  all 
the  ancient  adjudged  cases,  even  down  to  the  time 
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of  our  revolution,  it  was  held  again  and  apain,  that  Maddox 
the  insertion  of  the  express  averoient,  that  there  ]^,q^^! 
was  no  probable  cause,  was  cured  after  verdict,  and        '^""' 
even  upon  demurrer,  if  there  were  averment  that  the 
prosecution  was  falsely  and  maliciously  begun  and 
carried  on.    Such  is  the  case  of  Jones  vs.  Quyn,  10 
Mod.  214,  which  has  been  cited  and  relied  on  in  the 
argument  of  this  case. 

But  the  more  modem  cases,  as  well  as  the  American  In  a  declara- 
courts,  have  adopted  a  different  rule,  and  have  as  of-  {?«>«>  ^^^  ">*- 
ten  held  that  the  lack  of  the  averment,   "without  iaUoD^th^^' 
any  probable  cause,"  cannot   be  supplied  by  the  avermeut 
words  falsely  and  maliciouslv.     The  variation  in  the  that  the  pros- 
English  cases  is  well  explored  and  exhibited,  by  ^^."h^'lli^^y 
judge  Tucker  in  the  case  of  Kirtly  vs.  Dick  and  probable 
others,  2.  Mun.  10,  in  which  case  the  court  of  ap-  cause,  is  in- 

Eals  of  Virginia  followed  the  modern  cases,  and  g'^th^^Je-' 
Id  that  the  averment,  without  anv  probable  cause,  fe"i  not  cured; 
vas  indispensable,  and  the  want  of  it  could  not  be  by  verdict, 
supplied  by  the  words  "falsely"  and  "maliciously." 
That    same  court,  in  two  previous  cases,  to-wit: 
Ellis  vs.  Thilman  3  Call,  S;  and  Young  vs.  Grego-    - 
ry,  ibid.  446,  had  come  to  the  same  conclusion.     In 
this  court,  the  question  arising  between  these  con- 
flicting authoities  has  never  been  settled,  as  far  as 
^we  know.     The  doctrine,   that  want  of  probable 
cause,  is  the  gist  of  the  action,  has   incorporated  it- 
self with  all  our  decisions;  but  whether  it  can  be 
supplied  by  the  words  "falsely  and  maliciously"  ha» 
never  here  been  expressly  decided. 

In  coming  to  a  conclusion  between  such  conflicting 
cases,  we  have  no  hesitation  in  following  those  of 
modern  date,  as  adopted  by  the  appellate  court 
of  Virginia  as  more  agreeable  to  principle.  We 
would  not  be  understood  as  saying,  that  the  iden- 
tical words,  "without  any  reasonable  or  probable 
cause,"  are  indispensable. 

We  admit,  that  other  expressions  may  be  used,  Wordsofthe 
which  include  the  same  meaning;  and  if  the  aver-  rame  sense  ef 
ment  is  included  in  the  sense  and  meaning  of  the  "without  any 
declaration,  it  is  enough.     But  the  words  "falsely  J2J^«*^j]i 
and  maliciously"  are  not  enough.     For  we  hold  the  b,  gjflicieot. 
law  to  be  that  a  prosecution  may  be  false,  and  that 
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MiDDOX 
▼8. 


Bot,  falsely 
and  mali- 
ciouflj,  will 
not  suppllj 
their  place. 


there  may  not  be  a  word  of  truth  in  charging  i\ie 
accused  with  it;  that  it  may  also  be  begun  and  car- 
ried on  in  malice  on  part  of  the  prosecutor,  and  vet 
if  there  is  probable  cause,  no  action  will  lie.  ^f  he 
want  of  truth  in  the  accusation,  and  the  existence  of 
full  malice  in  the  prosecutor,  is  not  enough.  Prob- 
able cause  must  be  absent.  Indeed  this  doctrine  is 
necessary  for  the  security  of  society;  and  if  actions 
for  malicious  prosecutions  could  be  sustained  be- 
cause the  accusation  on  all  the  evidence  turned  out 
to  be  untrue,  or  because  there  was  malice  in  the 
prosecutor,  prosecutions  would  be  too  few  for  the 
crimes  of  society.  It  frequently  happens,  that  those 
who  feel  some  malignity  or  spleen  against  the  ac- 
cused, are  the  only  jiersons  who  will  commence  the 
prosecution;  and  if  none  existed,  the  prosecutioa 
would  frequently  never  exist.  In  this  respect  even 
malice  becomes  one  of  the  safeguards  of  society, 
and  is  the  occasion  of  bringing  oflenders  to  justice, 
who  otherwise  wonld  escape;  and  we  cannot  doubt 
but  that  malice  may  exist  in  the  prosecutor,  and  yet 
there  be  probable  cause  to  believe  guilt  in  the  ac* 
cused,  and  he  be  innocent.  If  all  these  can  exist,  at 
the  same  time,  to  wit:  malice  in  the  accuser,  inno- 
cence in  the  accuseed,  and  probable  cause  to  believe 
that  he  is  guilty,  then  it  is  evident  tliat  the  averment 
is  indispensable,  and  is  not  supplied  by  any  other 
averment  in  this  declaration. 

Judgment  afTirmed,  with  costs. 

T.  td.  Marshall  for  plaintiff;  Depew  for  defendant. 


Charcert. 

Case  79. 


June  14. 

viV  ilf  vr*e»»i 
a«^Ainst  the 
Kennedys 


Kennedy  vs.  Davis'  devisees  S^c. 

Error  to  the  Madiion  Circuit;  GcoaoB  Shannon,  Judge. 

Specific  performance,     ^rignor  and  assignee.     Partiie9, 
Conveyances.   Warranties. 

Judge  Mills  delivered  the  Opinioa  of  the  Coart. 

The  devisees  of  Joseph  Davis,  to- 
wlt:  Robert,  John,  and  William  Davis,  filed  their 
bill  af;ainst  Thomas  and  Joseph  Kennedy^  claiming^ 
thro'  their  testator,  the  conveyance  of  a  tract  of  lanA 
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clftimed  by  the  testator,  under  a  contract  "witli  the  Kennbdt 
ancestor  of  the  Kennedys,  and  also  by  a  written  con-  jy    ^•; 
tract  with  Thomas  Kennedy  himself.     A  decree  was    viaew  &c.' 
rendered,  directing  Thomas  Kennedy,  as  well  as 


Joseph,  to  convey  the  land,  amounting  to  a  little  u^  formerly  de- 
wards  of  nine  hundred  acres.  On  an  appeal  to  this  ^^^^^  ^^^' 
court,  the  decree  was  affirmed  as  to  Thomas  Ken- 
nedy, who  held  the  legal  estate;  but  was  reversed 
as  to  Joseph  who  disclaimed;  and  that  decree  of  the 
appellate  court  was  conformed  to  by  the  court  be- 
low. 

But  in  this  situation,  before  any  of  the  costs  were  Will,  and 
paid  of  this  decree,  in  either  court,  and  before  any  <)eath  of  w. 
conveyance  by  Kennedy,  William  Davis,  one  of  the  J^cce^fuV^* 
complainants  in  that  suit,  departed  this  life,  and  de-  party,  before 
vised  his  interest  in   the  land  so  recovered  by  the  decree  execu- 
first  decree,  to  his  wife  and  three  children,  and  con-  ^^^' 
stituted  ejcecutors,  and  his  wife  executrix. 

The  said  devisees  of  William  Davis,  together  with  Bill  by  the 
the  remaining  executors,  filed   this  their  bill  to  re-  ^^▼»?®«'o'' 
vivethe  former  decree,  to  recover  the  costs  thereof,  jevWeand*'* 
to  compel  a  conveyance  in  accordance  with  the  first  execute  the 
decree,  to  make  partition  between  the  devices  of  decree. 
Joseph  Davis,  and  have  the  benefit  of  their  interest 
in  severalty;  and  also  to  charge  Kennedy  with  rents, 
as  he  had  held  part  of  the  land  in  possession  by  vir- 
tue  of  a  judgment  in  ejectment  which  he  had  ob- 
tained,  and  also  claiming  it  under  a  pretended  pur- 
chase from  Robert  Davis,  one  of  the  devisees  and 
complainants  in  the  first  suit. 

Kennedy,  in  his  answer,  does  not  resist  the  decree  Kennedy's 
which  the  bill  seeks  to  revive  and  enforce,  but  alleges  a'^swrr  and 
that  Robert  Davis,  one  of  the  complainants  in  that  *^'°*' 
record,  had  sold  82  acres  of  his  interest  to  John 
Morehead,  and  had  given  his  bond  to  convey  it,  and 
had   also  sold  325  acres  to  Pitman,   and  given  his 
bond  to  convey;  and  that  he,  the  said  Rotert,  had 
received  the  consideration  stipulated  to  be  given, 
and  that  each  of  their  bonds  were  acquired  by  him 
(Kennedy)  by  assignment,  and  under  their  bonds  he 
claims  his  interest  in  the  land;  and  he  makes  his  an- 
swer a  bill  against  his  co-defendant,  Robert  Davis^ 
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Kehhedt       ami  prays  that  he  may  be   compelled  to  reUnqui&b 
-.     ^'*  his  claim,  and  to  quiet  bis  possession. 

▼i«ee«,  &c.         Robert  Davis  answers,  and  admits  the  decree,  and 

" '       claims  a  greater  interest  than  the  decree  allows  him. 

DavT»r  ''  seems  by  the  will  of  Joseph  Davis,  and  the  record 

of  the  decree,  tiiat  the  tract  of  land  recovered  from 
Kenned Y>  was,  in  its  general  form,  much  longer  than 
wide;  that  by  his  wuU  he  devised  300  acres  from 
one  end,  to  John  Davis;  300  acres  from  the  other 
end,  to  Robert  Davis;  and  then,  what  was  left  in  the 
middle,  to  William  Davis,  subject  to  be  taken  by 
Robert  and  John,  if  they  would  pay  William  £50 
per  hundred  acres  on  his  arrival  at  age.  Robert,  to 
account  for  his  having  sold  more  land  than  was  de- 
vised to  him,  insists,  first,  that  he  held  a  bond  on 
Joseph  Davis,  the  testator,  for  500  acres,  which  is 
mislaid,  but  of  which  he  oSers  proof;  and  next  he 
insists  that  he  had  agreed  with  William  Davis,  to 
take  his  share  at  the  rate  of  £50  per  hundred,  as  fix- 
ed by  the  will;  and  had  paid  part  of  the  price.  He 
admits  the  sale  to  Morehead,  and  his  receipt  of  pay- 
ment, and  also  his  sale  to  Pitman,  and  a  reception  of 
part  of  the  price,  and  exhibits  Pitman^s  notes  for 
the  residue,  and  professes  himself  willing  to  convey- 
on  payment  of  the  balance;  and  if  it  is  not  paid  he 
insists,  that  the  land  may  be  sold  to  make  up  the 
deficit;  and  he  likewise  makes  his  answer  a  cross 
bill  against  Kennedy. 

John  Davis  was  served  with  process,  and  never 
answered. 

The  court  below  assigned  300  acres  to  Robert, 
l>ecree  of  the  300  acres  to  John,  and  the  balance,  being  the  mid- 
circuit  court.  ^  territory,  to  the  devisees  of  William,  and  decreed 
conveyances  accordingly;  but  as  between  Kennedy 
and  kobert  Davis,  there  was  no  decree  giving  one 
money  and  the  other  land,  or  rescinding  the  con- 
tract; and  yet  the  whole  proceedings  are  closed. 

Kennedy  has  prosecuted  this  writ  of  error,  and 
Krror assign-  assigned  errors  in  the  decree  between  himself  and 
•'^''  the  devisees  of  William  Davis,  as  well  as  between 

himself  and  Robert  Davis. 

'  We  cannot  perceive  any  error  in  the  decree  in  la- 
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vor  of  the  executors  and  devisees  of  William  Davis.  Kemnedy 
Their  right  under  the  will  of  their  immediate  testa-  j)^  J*;  ^j^. 
tor,  as  well  as  the  will  of  the  remote  testator,  and   visees,  &c. 
the  decree  to  be  revived,  is  clear.     Neither  Robert 


Davis,  or  Kennedy  claiming  under  him,  has  be^i  Decree  in  fa- 
able  to  shew  any  purchase  from  William  Davis,  or  ^J^l^^^^^^' 
a  tender  to  him  of  £50  per  hundred  acres,  on  his  ar-  devisee  of  VY. 
rival  at  full  age;  nor  have  they  been  able  to  shew  Davis,  ap- 
any  title  from  Joseph  Davis,  other  than  what  his  v^o^ed. 
vml  has  granted.     Robert  and  John  are  therefore 
entitled  to  only  300  acres  each,  from  each  end  of  the 
tract  and  the  devisees  of  William  Davis  to  all  left 
between  them,  which  turns  out  to  be  315  acres. 

It  is  objected,  that  William  Davis'  representa-  Repregcnta- 
tives  have  been  allowed  to  recover  the  costs  of  the  tivesof  the 
former  suit,  both  in  the  court  below  and  in  the  ap-  j^^  ufe^ongi- 
pcllate  court.     We  are  unable  to  perceive  any  valid  nal  bill,  who 
objection  to  the  decree  on  this  account.     The  costs  P*><1  the  cost 
w6re  part  of  the  ancient  decree  which  was  to  be  re-  J^e  bUl  to  re- 
vived, and  the  representatives    of  William  Davis  vive  and  exe- 
were  entitled  to  at  least  their  proportionate  share,  cute  the  dc- 
But  here  they  have  shewn  themselves  entitled  to  the  coTeV^ainhe 
whole.     They  have  charged,  that  the  suit  was  prose-  costs  in  ex- 
cuted  by  William  Davis,  and  at  his  expense;  and  that  elusion  of  ihc 
he  sustained  the  burden  of  it.     This  allegation  has  °}^\^^j|'X' 
not  been  contested  by  either  Robert  or  John  Davis;  ^  **"^"  '* 
and  as  they  are  parties  to  this  suit,  and  do  not  con- 
test this  matter;  a  decree  of  the  whole  to  William 
Davis'  representatives  cannot  prejudice  Kennedy, 
as  he  by  the  force  of  the  decree  will  be  discharged 
from  any  payment  to  them. 

But  as  between  Keniiedy  and  Robert  Davis,  the  in  a  bill  by 

decree  cannot  be  sustained.     It  might  be  dilGcult  to  an  assignee 

ascertain  precisely  how  far  the  mutual  rights  of  these  J*an^**^h^  ^^^ 

parties  would  be  barred  bv  the  decree.     Certain  it  gfgnoV  is^^not 

IS,  they  would  not  be  unafilected,  and  for  this  cause,  a  necessary 

the  decree  as  to  Robert  Davis  must  be  reversed.  P"*y  •  ^^^  *f 

a  balance  of 

He  admits  that  he  sold  to  Morehead  82  acres,  and  *^«  purchase 
received  the  payment;  and  he  also  sold  to   Pitman  ™JJJf/  [^^ 
325  acres,  making  107  acres  more  than  he  was  enti-  mast  be  }Aid, 
tied  to.    After  deducting  the  82  acres  sold  to  More-  ^  the  land 
head,  from  the  300  acres  to  which  he  is  really  enti-  ^J^'^' 
tied,  there  remains  218  acres  only,  to  fill  his  con-  ^^^ 
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tract  i¥i(h  Pitvian.  The  price  at  which  he  ao\d  Ike 
whole  to  Pitman,  appears  to  be  £608^  for  the  325 
acres;  when,  at  the  same  rate  for  the  218  acres,  the 
.  price  would  have  been  £407  16s.  6d.  only.  He  has 
received  X360,  which  leaves  due  to  him  only  £41 
16s.  6d.  to  which  he  is  entitled,  with  its  interest, 
from  the  Ist  of  Febmary,  1806,  when  this  last  bond 
from  Pitman  became  due.  The  rest  of  the  bonds, 
or  notes,  which  he  holds  on  Pitman,  he  is  not  enti- 
tled to,  because  of  the  deficiency  in  the  quantity  of 
land.  Pitman,  however,  is  not  a  party  to  this  suit, 
nor  need  he  necessarily  be  made  a  party.  The  bond 
which  he  holds  on  Robert  Davis,  for  the  conveyance 
of  the  land,  and  which  he  has  assigned  to  Kennedy, 
is,  according  to  former  decisions  of  this  court,  as-- 
signable  so  as  to  vest  the  legal  estate  in  Kennedy^ 
and  it  has  also  been  held  that  an  assignor  who  passes 
his  legal  estate  in  an  instrument  by  assignment,  is 
not  a  necessary  party  to  a  bill  brousht  for  $|)ecific 
performance.  But  as  Kennedy  holas  his  contract, 
and  requires  its  fulfilment,  he  must  do  the  equity 
that  Pitman  would  be  bound  to  do,  were  he  before 
the  court.  He  must  pay  the  balance  due,  or  submit 
to  a  sale  of  the  land  for  the  purpose  of  the  payment 
of  the  money. 

A  decree,  therefore,  ought  to  be  entered,  giving 
day  for  the  payment  of  the  £47  16s.  6d,  with  inter* 
est  thereon  after  the  rate  of  six  per  centum  per  an- 
num, from  the  1st  of  February,  1806,  till  paid, 
which  day  ought  to  expire  in  term  time,  and  then, 
if  it  is  not  shewn  to  the  court  that  the  money  has 
been  paid,  the  court  by  its  decree,  is  to  direct  the 
sale  or  the  218  acres,  or  so  much  thereof  as  shall  be 
necessary  to  discharge  that  sum,  and  the  title  is  to 
be  made'to  ihe  purchaser.  But  if  Kennedy  shall  pre- 
vent the  sale  by  the  payment  of  the  money,  then 
the  tkle  is  to  be  made  to  him. 

But  the  tract  of  three  hundred  acres  which  it  now 
Qoerr,ortbe  becomes  the  duty  of  Robert  Davis  to  convey  to 
^*^aot  ^^*  Kennedy,  is  part  of  the  same  tract,  which  Kennedy 
aeonvejwace  ^^  directed  to  convey  to  R.  Davis  or  at  least  to  him 
on  a  certain  and  his  co-complainants,  by  the  former  decree,  with 
condiiioD,      warranty.     If  these  warranties  shall  both  be  made. 


Mode  of  pro- 
cecdinfv  to 
aobjcct  the 
land  in  such 
case. 
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and  Kennedy  should  be  hereafter  erided,  it  «ny,  Kxvmttyw 
imder  the  «tate  of  the  law  of  warrant  j  in  this  conn*  i>A?i»"»dwv». 
(ry,  pretent  a  question  new,  and  somewhat  difficulty    8e«»frc. 
as  to  what  «ffeet  these  warranties  shovld  have  on  ■  .    ■    .n   ^ 


eneh  other.    For  instance,    the  consideration  for  andofaw«t. 
whidi  Kennedy  is  to  warrant,  may  not  be  greater  ^^"^e^'aiic©" 
than  half  the  consideration  for  which  Davis  gives  bythe^antor 
his  warranty  to  jCennedy.     Now,  could  Kennedy,  back  to  the 
in  case  of  eyiction,  recover  tins  whole  ronsideration  g»antc«»  and 
of  R.  Davis,  without  abateqient  by  the  considera-  f^iration^n 
tion  which   he  had  received, 'and  for  which  he  had  caseofevic 
warf anted  to  Davis?     We  do  not  think  it  necessary  tioo. 
to  enquire  into  and  settle  this  question  before  it 
shall  occur  by  eviction;  but  we  do  not  think  it  pro- 
per to  prejiidice  or  efibct  it,  by  directing  Davis  now 
to  convey,  without  respect  to  what  Kennedy  i$ 
bound  to  do. 

To  avoid  this,  we  conceive  it  best  now  to  direct  Executory 
that  to  be  done,  which  ought  to  have  been  done  at  g°)e*J|5,'^Tef 
the  time,  to-wit:  first,  a  conveyance  with  warranty  raieiBsuchA 
by  Kennedy  to  R.  Davis,  according  to  the  decree,  caae^  orderej 
and  fixinff  the  consideration  as  accurately  as  that  re-  ^^**^^u^  ®*' 
cord  wilfenable  it  to  be  done;  and  then,  to  compel  w^arrant/ 
K.  DaTis  to  convey  to  Kennedy  inserting  in  the  deed  deeds,  ex- 
Ihe  true  consideration  that  Kennedy  or  his  assignors  F^s^iTip  <he 
have  received.  •  This  proceeding  cannot  be  wrong,  ^ooTireacft 
and  if  the  question  alluded  to  is  a  real  existence,  ca»e,  that  the 
then  it  will  not  be  affected.     If  it  is  no  question  of  warranties 
moment,  then  the  mo<le  adopted  cannot  make  it  one.  JJ^pfr  legal  cf- 
1t  seems  that  R.  Davis  will  be  bound  to  convey  to  fbcts* 
Kennedy  {after  iirU  receit^ing  a  conveyance  from 
hitn  for  the  three  hundred  acres,)  the  83  acres  con- 
tained in  the  bond  of  Morehead.     This  is  a  separ- 
ate contract  with  Morehead,  fulfilled  on  the  part  of 
Morehead.     He  must  also  be  directed  to  convey,  as 
fcefojre  dirtctod,  the  remaining  818  acres,  provided 
Kennedy,  in  a  reasonable  time  given,  removes  the 
lien   therefrom,  by  paying  up  tlie  pnrchase  money 
still  due  thereon.     But  if  this  money  is  not   paiif, 
then  a  sale  of  the  land,  to-wit:  the  218  acres,  is  to 
be  decreed  for  the  purpose  of  discharging  the  bal- 
Stnc^  of  the  purchase  money  still  due  to  R.   Davis, 
in    i^hich  event  the  title  of  the  first  sold  is  to  be 
made  to  the  purchaser. 
Vol.  VJI.  2X 
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^MSfHKDv  The  decree,  therrfore,  as  to  the  devisees  of  Wil- 

DAwl^%dewi'  '^*™  D&vis  and  John  Davis,  must  \)e  affirmed  with 
flees  Uc~        costs;  bot  as  to  Robert  Davis,  the  decree  must  be 
^— ^— — —  revened,  with  costs,  and  the  cause  remanded  for 
Decfee.  sach  -further  orders  and  decrees  to  be  entered  there- 

in, as  shall  not  be  inconsistent  with  this  opinion, 
and  the  equity  of  the  case. 

Caperton  and  J.  «S.  Smiih  for  plaintiffs;  Turner  for 
defendants. 


E«cTMWT.  Boner  6^c.  vs.  Smith  ^c. 

Cue  79.  Error  to  the  Pendleton  Circait ;  William  O.  Baowy,  Judge. 

Costs  against  plmniiffy  or  his  lessors.  Circuit  rule.  Judg- 
ment by  confession  anf  consent.  Error. 

Jane  16.  Chief  Justice  Bibb  delivered  the  opiDion  of  the  court. 

The  present  plaintiffs  in  error  were 
Tnrtof  the  lessors  of  the  nominal  plaintiff,  John  Doe,  in  a  dec- 
leswrsoftbe  laration  of  ejectment  against  the  casual  ejector, 
rtrackdTthe  ^^^^^^^  J^-  The  notice  was  served  on  Larkin 
declaration.  Smith,  the  tenant  in  possession,  on  the  first  day  of 
and  made  de-  April,  1826.  At  the  return  term,  on  motion  of  Eiisha 
fm^nts  with  Erwin  and  Sarah  his  wife,  theif  names,  which  had 
p^lj^^^^  been  inserted  in  the  declaration  as  lessVirs  of  the  plain* 
'^'ff,  were  stricken  out. 

At  a  subsequent  day  of  the  term,  the  present 
CoafeMiMof  fJaintiffii  in  error^  (the  remaining  lessors)  came,  and 
lease,  entry,    came  also  the  tenant^  Larkin  Smith,  and  Eiisha  Er- 

wl^^nditJin   ^i"  *°**  ^'^^^  *"*  ^f^'  ^^  ^®f^  admitted  to  de- 
an actual       fend  in  the  place  of  the  casual  ejector,  upon  an  offer 
ouster  should  to  enter  into  the  rule,  to  confess  lease,  entry  and  ous- 
b«  prored.      ^^^^  provided  an  actual  ouster  should  hQ  proved   on 
the  trial,  and  accordingly,  the  rule  was  specially  en- 
tered, that  the  defendants  agreed  to  confess  lease  and 
entry,  and  also  ouster,   provided  an  actual  ouster 
should  be  proved,  and  the  plaintiffs  joined  in  the 
rule;  by  which  it  was  stipulated  as  usual,  that  ia 
case  the  plaintiff  failed  to  prosecute  his  suit,  for  any- 
other  cause  than  the  defendants  not  confessing  lease, 
entry  and  ouster,  as  aforesaid,  or  if  a  verdict  passed, 
for  the  defendant  on  trial,  that  then^  the  lessors   of 
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th€  plaintiff  would  pay  to  the  defendants  their  costs,  Bonbr  Scc. 
to  be  taxed,  &c.  3^^;^-^ 

Afterwards,  the  plaintiff,  upon  his  motion,  dis-  — -- 


continued,  and  thereupon  the  judgment  was  rendered  Aciion  Uii- 
for  the  defendants,  that  they  recover  their  costs  of  andjud^ent 
the  lessors  of  the  plaintiff.  for  cosu  a- 

-  _  ■  I  1  4*    ■  gainst  the 

Afterwards,  on  the  same  day  of  the  term,  on  mo-  piaintifT's 
tion  of  the  lessors  of  the  plaintiff  by  their  attorney,  lestort. 
the  discontinuance  was  set  aside,  and  also  the  jjidg-  IMseontinu- 
ment  for  costs;  an  order  of  survey  was  made,  and  ^^.^^  ^^ 
the  cause  was  continued  until  the  next  term.  J*',  1}  fJJ^cvi 

At  the  ensuing  term  by  consent  of  parties,  it  was  order  settinr 
ordered  that  the  last  order  of  the  preceding  term  aside  the  or- 
^ 'setting  aside  the  discontinuance  &c.  be  set  aside,  derofdisoon- 
and  that  said  suit  stand  discontinued."  !l"f  w^^aride 

And  now  the  said  lessors  of  the  plaintiff,  in  their  by  consent^at 
proper  names,  have  sued  their  writ  of  error  to  the  tenn .** 
judgmentof  April  term,  for  costs,  and  camplain,  and  E„o,.j|ggi  \ 
assign  for  error,  that  the  court  rendered  the  judg-  ed  in  the*^*^* 
ment  for  costs  against  the  lessors  of  the  plaintiff,  in-  judgmejit  (ov 
stead  of  against  the  casual  ejector.  «»8t8  against 

It  is  true,  that  upon  the  appearance  of  the  tenant  if  the  lessors 
and  landlord,  the  lessors  of  the  plaintiff  might  have  of  the  pl'ff  re- 
refused  to  join  in  the  consent  rule,  and  might  have  fuse  to  join  in 
abandoned  the  action,  without  being  liable  for  costs.  Jufe^nd^a- 

But  they  joined  in  the  consent  rule,  and  thereby  ^'"'^JJ***^^^ 
became  responsible  for  costs,  according  to  the  terms  cape  costs. 
of  that  rule.  ,  Where  the 

Ordinarily,  in  case  of  a  nonsuit,  or  verdict  for  Jn^^Jhrcon- 
defendant,  the  judgment  for  costs  is  entered  against  sent  mie  to 
the  plaintiff,  who  is  the  nominal  person  (the  defend-  V^J  ^^^^^^^ 
ants  not  having  violated  the  consent  role;)  thereup-  we^an'^  ^^y 
on  the  costs  are  taxed,  and  marked  upon  the  consent  be  compelled 
rule;  and  if  upon  presentation  thereof  to  the  lessor  to  p^^  thenr 
of  the  plaintiff,  and  demand  made  of  the  costs,  by  ^^«^<^^»^«'- 
the  defendant  personally,  or  by  his  attorney  named  q^^^    f  ^u 
in  the  rule,  the  lessor  refuse  to  pay,  upon 'affidavit  propriety  ef^ 
of  such  demand  and  of  the  lessor^s  refusal  to  pay  rendering  a 
the  costs,  an  attachment  may  be  obtained  against  the  i^S^tmt  a- 

,  '  ^  ®  irainst  the  les' 

lessor.  ton. 
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firneil.  ^ 


Tbe  cofliplaiat  then  k,  to  ibe  fiorm  of  the 
ment  for  costs,  that  it  is  against  the  persons  reaUy 
existing  and  prope.rlj  responsible  for  them,  instead 
of  against  tbe  fictitions. plaint  iff,  who,  because  he  is 
not  existing,  is  in  iact  irresponsible. 

Whether  this  court  ou^ht  to  reverse  a  judgmecii 
for  costs,  ooerely  because  it  is  entered  against  the  Ies> 
fiors  of  the  plaintiff,  that  is  against  the  real  plaintiff,, 
instead  of  against  tbe  fictitious  nominal  plaintiff^ 
nqr  admit  of  future  consideration. 

In  tbiscaae,  tbe  jodgoaent  was  entered  agidnst  tbe 
lessors  of  the  plaintiff;  after  that  judgment  for 
costs  bad  been  actually  set  aside,  they  did,  at  a  sub- 
sequent term,  consent  to  set  aside  tiie  order  of  the 
preceding  term,  which  had  rescinded  tbe  judgment 
for  costs.  It  is  by  virtue  of  this  consent,  given  and 
entered  at  tlie  sobsequent  term,  that  the  judgment 
for  costs  against  tbe  iesors  stands.  Without  the 
consent  of  the  July  term,  the  judgment  for  costs  at 
the  .preceding  tern  would  not  be  In  lorce  and  operar 
tion;  it  was  annulled;  the  plaintifis  assented  to  an  or- 
der for  restoring  it;  and  now  pi^osecute  their  writ  of 
error  to  it.  It  is  now  a  judgment  by  consent; 
which,  like  every  judgment  by  confession,  is  equal 
to  a  release  of  errors.  The  common  law  maxim  is^ 
^^consenais  toOit  errorem..^*  The  statute  says,  "ajudg* 
ment  by  confession  shall  be  equal  to  a  release  of  er- 
rors." I.  Digest  25b,  Sect.  44.  It  would  be  g<ung 
Ur  in  tbe  leeih  of  the  common  law  and  statutory 
law,  were  we  now  to  reverse  a  judgment  which 
owes  ail  its  force  and  operation  as  a  judgment  to  ihe 
consent  of  the  parties  to  that  judgm^it,  and  to  the 
consent  of  the  very  persons  complaining  of  it. 

It  seems  to  this  court  Ibat  the  consent  given  at  the 
July  term,  1826,  by  which  the  jiescinded  judgment 
of  tbe  preceding  term,  was  again  made  operative 
and  in  force,  is  equivalept  to  a  release  of  errors  ap 
parent  on  the  record.  It  is  therefore  considered  hv 
the  court,  that  tbe  sud  judgment  be  affirmed,  with 
costs,  Ac. 

Depeto  tor  plaintifis. 
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Hart  ts*  HampUm^  cas^. 

Error  Ui  U»e  CI«lt9  Ci'rpnit ;  Ojet .  3iu^iroN%  /4U%«.  Case  ^. 

SlusnffU  mks.  Ikaii.    Saks. 
Chief  Justice  BiM^  ikHfeteii  ib«  QpMiim  of  the  Court  J»^«  !''• 

Th*  4^lftr«iipn  aUe««9,  that  tliegher-  Defendant  in 

iff   hftTkng    AO    e;b^UtM)B    ^«UU5t    ike    detmd9MU^   VkeusmMq^ 

Creorgie  aid  Jesae  HMP^t^oo?  wf»  direoted  by  the  4*-  is  not  rwpon- 
fevdfotsiaJeFy  an  ^undrv  slaves,  whict  ihe  sheriff  j"c1o^nrat 
did  accordingly;  tbat  at  iM  sheriff's  /sale,  tthie  ^laio-  the  sale,  dis- 
tiff,  Hart)  bid  for  and  purchased  one  of  the  slaves  eases  of  hi« 
for  a  sound  price;  that  the  plaintiff  bid  under  the  ey^^Jj^''-i'*" 
l)eUef  that  the  slave  was  sound,  and  became  the  best  th«  pmoJUf 
bidder,  and  gave  his  bond  to  the  sheriff  for  the  expmeTto 
price  of  $225,   as  required  by  law,  that  the  slave  »«le;hei» 
<was  unsound  and  diseased  of  ihe  asthna,  wiUch  Ren- 
dered hkn  4>f  no  iraliie ;  tiut  the  defendants  werie  pna^ 
sent  at  the  dieriff 's  sale,  knev  of  ihe  UMOiindaesB, 
and  did  not  disclose  h,  hot  eoAGealed  it. 

The  defendants  demurred.  The  court  sustained 
the  demurrer. 

We  peneeive  no  priociple  ^  law  by  whjcli  the 
defendants  can 'be  duirged  in  an  action  of  deceit,  for 
Iwing  ttlent  at  a  sheriff's  sale  of  tifteir  property. 
They  are  not  tlie  vendors^  bnt  the  sheriff;  he  pro- 
ceeds by  the  precept  of  the  law;  be  was  acting  ^ 
on  tiie  defendants,  as  the  law  supposes,  against  their 
will,  and  in  obedience  to  his  duty  imposed  by  law. 
The  law  authorizes  him  to  seize  and  sell  the  property 
of  the  defendant  in  the  execution,  such  as  it  is.  The 
declaration  alleges  nothing  against  the  defendants  at 
the  sale,  but  that  they  were  silently  and  passively 
obedient  to  the  process  of  the  law. 

jlfi^gKient  affirmed^  with  CiO^ts. 

Hwwm  for  pTaintiff;  Simpson  fcMr  defendant. 
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Sallee  vs.  Duncan. 

Error  to  the  Chnstian  Circuit ;    Berj.  Sh ackei^obD)  J^Jge. 
Jlfmoera  of  usurers. 


law 


Bill  for  ia 
j  a  notion. 


the  bill  com- 
plaining of 
usury. 


Jadge  OwsLEv  deliTored  the  Opinion  of  the  Court. 

Sallee  executed  a  note  to  Duncair 
Judgment  at  for  three  hundred  and  fifty  dollars,  payable  one  day 
^"'^  after  date.     Suit  was  brought  upon  the  note  by 

Duncan^  and  judgment  at  law  recovered  for  the 
amount  thereof,  with  interest  and  cost. 

To  be  relieved  a^inst  the  payment  of  eighty  dol- 
lars and  seventy  nine  cents  of  the  principal  of  the 
note,  Sallee  filed  his  bill  in  equity,  and  obtained  aa 
injunction  against  that  much  of  th^  judgment. 

He  alleges,  that  on  a  settlement,  he  fell  indebted 
Allcgationiof  to  Duncan,  for  principal  and  interest  then  due,  two 
*u^u.ii  hundred  and  sixty  nine  dollars  and  thirty  cents,  and 

not  possessing  the  means  of  payment,  and  to  obtain 
time,  it  was  usuriously  agreed  between  him  and 
Duncan,  that  he  would  give  a  gross  sum  of  thirty 
per  centum  on  the  amount  due,  and  Duncan  should 
indulge  him  until  he  could  make  the  money;  and 
that  in  pursuance  of  that  agreement  the  note,  includ- 
ing the  amount  due  and  thirty  per  centum  thereon, 
was  executed  by  him  to  Duncan,  making  in  adl  three 
hundred  and  fifty  dollars. 

Duncan  answered  the  bill,  by  passing  over  in  si- 
lence the  allegation  with  respect  to  the  settlement, 
and  the  amount  which  was  thereby  ascertained  to 
be  due  from  Sallee,  but  stating,  that  he  sold  the 
complainant  a  tract  of  land  and  took  his  note  for 
part  of  the  purchase  money;  that  he  believes  the 
complainant  gave  his  note  payable  on^  day  after 
date,  which  is,  of  itself,  a  manifestation  that  this  de- 
fendant had  not  agreed  to  indulge  tiie  complainant 
longer  than  it  should  be  found  convenient  for  the 
defendant's  interest.  He  denies  that  he  made  any 
particular  agreement  with  the  complainant  to  in- 
dulge him  in  the  payment  of  the  money  specified  in 
said  note,  other  than  in  said -note  named,  he  says, 
that  he  might  have  observed  to  the  complainant, 
that  he  felt  disposed  to  indulge  him  for  the  payment 


Answer  of 
the  usurer 
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t>f  the  money  as  long  as  it  wasconYcnieot,  but  made  Sallxe 
no  contniGt  with   the  complainant  for  forbearance  d^/.^j^.^ 
beyond  the  time  the  note  became  due.     He  does  not     "^^^^' 
admit,  that  he  agt*eed  with  the  complainant  for  the 
consideration  of  the  gross  sum  of  thirty  per  centum 
on  said  money;  that  he  would  indulge  said  com- 
plainant until  he  could  make  said  money.     He  also 
denies  that  there  was  the  sum  of  eighty  dollars  and 
seventy  cents  of  usurious  interest,  charged  in  the 
note,  as  the  complainaat  has  alleged* 

The  case  was  heard  in  the  circuit  court,  on  the  Decree  of  the 
bill  wid  answer,  wtthout  any  deposition  on  either  f^^^^^  ^®"'* 
side,  and  a  decree  was  pronounced  dismissing  the  fendant,*' 
complainant's  bill,  and  dissolving  his  injunction, 
with  damages  and  cost. 

Instead  of  the  decree  which  was  made,  we  think  ^^V^^  ^^\ 

the  injunction  should  have  been  jjerpetoated,  with  "ron^un^d 

cost.     The  answer  displays  a  strained  effort  on  the  evasive,  the 

part  of  the  defendant,  by  passing  over  and  evading  contract  held 

some  of  the  material  charffes  in  the  bill,  and  catch-  ^^  "5""r:  f 
,       J  J-       *     ®.i  •  *         oua,andrenej 

mg  at  and  respondmg  to  other  expressions,  not  so  ordered. 

essential,  to  secure  himself  from  the  effects  of  an 
unconscientious  and  illegal  contract,  while,  through- 
out his  whole  answer,  he  shews  a  conviction  that  it 
was  oppressively  usurious,  though  not  so  precisely 
to  a  cent  as  charged  in  the  bill.  He  denies  making 
any  ptrticular  agreement  of  forbearance,  though  he 
admits  he  may  have  observed  that  he  felt  disposed 
to  indulge  the  complainant  for  the  payment,  as  long 
as  convenient.  He  does  not  admit  that  he  agreed, 
for  the  gross  sum  of  thirty  per  centum  on  the  money, 
to  indulge  the  complainant  until  he  could  make  the 
money,  and  he  denies  that  there  was  eighty  dollars 
and  seventy  cents  usurious  interest  charged  in  the 
note;  but  he  does  not  deny  that  any  usury  was  charg- 
ed, nor  does  he  even  allege,  that  on  the  settlement, 
more  than  two  hundred  and  sixty  nine  dollars  and 
thirty  cents  was  due  him  from  the  complainant;  and 
though  that  be  in  truth  the  only  sum  wnich  was  ow- 
ing by  the  complainant,  and  all  above  that  which  is 
contained  in  the  note  be  for  usurious  interest,  his 
denial,  that  the  gross  sum  of  thirty  per  centum  was 
charged  in  the  note,  may  be  literally  true;  that  per 
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ttniniAj  Vfh&A  Added  lo  the  mm  due«  Mt  tatiAt^ 
tirithifl  nine  ccfits  Ibe  amount  for  wkkk  the  note  wtf 
eiecoted. 

tJpon  the  whole  complexion  of  the  answer^  we 
have  no  hesitation  ia  pronoancing  the  contract  usu- 
rious, and  that  all  above  two  hundred  and  sixty  nine 
dollars  and  thirty  c^its,  contained  in  the  note>  vr^ 
charged  for  the  forbearance  of  that  sum. 

The  decree  must  th^^ftsfere  he  reversed,  wilb  cost;^ 
the  cause  remanded  to  the  court  below,  and  if  so 
much  of  the  judgment  reraams  nifpaid,  a  decree 
must  be  there  entered,  perpetuating  the  injunction  for 
the    principal  above  ^69  30  cents,   and  interest 


thereon;  but  if  the  judgment  is  paid,  then  such  de- 
cree be  there  entered  as  will  enable  the  complainant 
to  recover  the  araoont  which  ought  to  have  been  en- 
joined. 

Mayes  for  plaintiff. 


Case  82. 


Boone  vs.  Rains. 


Rrfof  to  the  Mason  Citcxiit;  W.  P.  Roi^EH,  Judge. 
Mortgages.  jBlquity  of  redemftion.  Rtcapiion. 
June  17.  J  odg9  Owslzt  dshvefvd  tlie  OpinioD  of  the  Cowt. 

Raiks  sued  Boone,  in  case,  and  de« 
DedarattoD.   clared  against  him  Ibr  having  maliciously,  aitcf  wkh^ 
out  probable  cause,  prosecuted  Rains,  for  stealings 
taking,  and  carrying  away,  a  horse. 

The  horse,  for  the  stealing  of  which  Rains  was 
Inttruotions.  prosecuted,  appears  to  have  been  put  into  the  pos-^ 
session  of  Boone  by  Rains,  es  a  security  for  the  pay* 
ment  ot  money  which  Boone  loaned  to  Rains,  and 
which  by  agreement  of  the  parties,  was  to  be  repaid 
isvithin  ten  days.  / 

After  the  evidence  was  through,  the  cmttit  oonrC^ 
im  the  moftion  of  Rains,  instructed  the  jury  in  sab* 
itilnct,  that  notwithstanding  the  money  loaned  by 
Boone  was  not  paid  by  Rains  within  the  len  days  ift 
which  it  was  to  have  been  retorned,  that  Rains  had 
forwards  a  right  to  redeem  the  horse,  as  property 
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mortgaged)  %ihI  tliat  upon  tenderiog  the  aioneybor-  Bctovjc 
rowed,  and  interest,  to  Boone,  after  the  ten  d^iys  ^^' 
were  out,  he  had  a  right  to  take  the  horse,  provided  ^^"*' 
thttt  in  taking  him  lie  comoiitted  no  violence. 

Now,  by  the  instructiqiji  thus  given,  the  court  It  seems    ' 
most  clearly  encroached  upon  the  province  of  the  tte  mortgag- 
jury,  and  undertook  to  decide  upon  the  facts  in-  JJ  thrtender 
volved  in  the  contest,  as  well  as  the  laor  arisdng  up^  of  tbenort- 
on  those  facts.     If  by  tJie  agreement  between  tbe  gagemooey* 
parties  under  which  the  money  was  advanced  by  ^^il^^ 
Boone,  and  tlie  horse  delivered  into  iiis  postessioa  t:a ptMn  of 
by  Rains,  the  horse  was  to  beeome  the  rightful  prop-  the  goods  in 
erty  of  Boone  provided  the  jnoney  was  not  repaid  ^"^J'gg^sKnu  * 
within  the  ten  days,  it  is  }>erfeotly  clear,  that  after  ^urmusTap- 
feiling  to  pay  withia  that  time,  Raias^coukl  have  no  peal  to  equi- 
legal  right  upon  subsequently  tendering  the  n^oney,  ^^* 
with  interest,  to  take  the   horse  without  the  assent 
of  Boone,  and  whether  or  not  such  was  the  ri^t  to 
which  Boone  was  by  the  agreement  to  become  enti- 
tled, upon  the  failure  of  Sains  to  pay  within  the  stip- 
<]lated  time,  depends  upon  tl)«  opinion,  which  it  was 
the  office  of  the  iury,  and  not  the  court,  to  form  up- 
on the  evidence  mtroduced  on  the  trial. 

It  was  undoubtedjy  competent  for  the  parties,  by 
their  muiudl  agreement,  to  contract  for  the  legal 
right  of  property  in  the  hor,se  to  pass  to  «M)d  become 
vested  in  Boone,  upon  the  happening  of  a  future 
coDtii^ency;  ai^  as  tbe^vjUlence  conwced  to  prove 
<im  agreement  by  which  they  contracted  for  the  right 
to  become  vested  in  Boone  upon  Rains  C^lure  to 
pay  the  money  within  ten  days,  the  court  must  have 
erred  in  deciding  that,  after  the  expiration  of  that 
tinye,  a  tender  of  the  money  by  Kaios  gave  him 
any  legal  right  to  ^he  property,  though  .«uch  a  ten* 
cler  might)  in  a  court  of  equity,  autiiori;6e.a  redemp- 
tion nf  the  property,  provided  the  agreement  be 
construed  in  tbe  light  of  a  mortgage,  and  to  pass  the 
legal  tiii^  aa  ^uch. 

The  judgment  muat  be  reversed  wUh  eost,  the 
eacise  remanded  to  the  court  below,  and  further  pro- 
oeedings  there  bad,  not  inconsistent  with  this  ^n- 
ioD. 

Broi^n  for  plaintifll 

Vol.  VII.  SY 
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June  17. 
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town  lots 
purchnsed  at 
shefiff^ssale. 


In  proof  of  ti- 
tle under a 
sheriff's  sale, 
the  copy  of 
the  judgment 
and  so  moch 
of  the  record 
as  shears  an 
appearance 
of  the  parties, 
or  serrice  of 
the  process 
on  the  de- 
fendant, is 
sufictent, 
Without  a 
complete 
transcript. 


MONROE'S  REPORTS. 
McCruire  6rc,  vs.  Kauns. 

Appeal  from  the  Greenup  Circuit;   Wm.  P.  Roper,  Ju(I|e. 

Sheriff  ^s  saks  and  deeds.    Evidence.  Execulions.  Mg- 
menls.  Records, 

Judge  Mills  delivered  the  opinion  of  the  court. 

This  is  a  judgment  in  ejectment,  ob- 
tained for  certain  lots  in  the  town  of  Greenupsburg; 
and  the  title  given  in  evidence  by  the  lessor  of  the 
plaintiff,  was  obtained  by  him  under  a  purchase 
from  the  sheriff,  under  execiil|pn.  During  the  trial, 
various  exceptions  were  taken  to  the  title  of  the 
plaintiff,  the  most  important  of  which  will  be  notic- 
ed in  revising  the  judgment. 

The  judgment  on  which  the  execution  issued, 
was  in  the  Scott  circuit  court,  and  the  lessor  of  the 
plaintiff  did  not  offer  in  evidence  a  complete  copy 
of  the  record,  but  only  the  entry  of  the  writ  of  en- 
quiry of  damages,  and  judgment  thereon,  after  en- 
tering the  names  of  the  parties,  and  their  appearance. 
This  was  objected  to,  because  all  the  record  was  not 
produced;  but  the  objection  was  overruled  by  the 
court. 

It  is  a  general  rule,  that  records,  when  used  in  * 
evidence,  must  be  produced  entire,  ^pt  this  rule 
is  laid  down  with  some  exceptions  and  limitations. 
The  reason  assigned  for  it  is,  that  the  part  of  the  re- 
cord whichis  lacking,  may  give  the  rest  a  different 
meaning.  Where  a  record  is  used  as  evidence  to 
prove  the  fitcts  therein  contained,  the  rule  well  ap- 
plies. But  where  it  is  only  used  as  M  is  here,  to 
shew  the  fact  that  there  vras  such  judgment,  then,  so 
much  of  the  record  as  is  relevant,  is  frequently  per- 
mitted to  be  used.  Here  the  fact  to  be  shown  was, 
that  there  was  such  judgment  to  warrant  the  execu- 
tion, and  enough  of  the  record  is  produced  to  estab- 
lish that  fact.  It  would  be  highly  inconvenient  to 
compel  parties  who  hold  titles  under  sberiffi'  sales, 
to  produce  from  distant  counties  complete  records 
in  suits  in  chancery  or  at  law,  as  part  of  their  title. 
Enough  of  the  record  in  such  case  to  show  a  valid 
judgment,  by  the  service  of  process,  or  appearance  of 
the  parties,  is  sufficient,  and  this  copy  produced  ^ 
shews  that  the  parties  appeared. 
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It  19  also  excepted  to  the  sheriff 's  deed,  tliat  it  M'Gmns&o 
does  not  recite  the  execution  under  which  the  sale  j^    ^'' 
was  made,  but  only  refers  to  it  by  description.  ^^"' 


We  suppose  it  oiust  have  been  intended  to  com-  It  is  not  ne- 
plain,  because  the  deed  did  not  recite  the  execution  ^^U"*^?^ 
,  in  hcec  verba.     We  do  not  conceive  that  the  act  of  as-  foHana,  to^ 
sembly,  which  directs  the  sheriff  to  recite  in   his  recite  the  ex. 
deed,  the  execution   under  which  he  acted  in  the  5*^"****°''°"* 
sale,  intended  to  require  the  execution  to  be  repeat-  a**refe^ce?o 
ed  word  for  word.     A  reference  to,  and  description  and  descrip- 
of  ^the  execution  reciting  the  material  parts,  such  as  tionof  the 
its  date,  return,  sura,  parties^  or  the  like,  has  been  J^e  materiS^ 
deemed  sufficient;  and  deeds  of  that  character  have  parts  of  it,  is 
passed  the  ordeal  of  this  court  in  silence,   without  safficieBt. 
ever  supposing  them  defective  because  they  did  not 
repeat  every  word  of  the  execution. 

It  was  also  objected,  that  the  deed  omits  the  names  An  omiMioD 

of  two  persons  named   in  the  execution,  and  that  ofthenamw 

therefore  their  title  could  not  have  passed  by  the  SUndan^t^ 

sale;  and  the  court  refused  so  to  instruct  the  jury,  the  recital  of 

On  examining  the  deed,  it  does  appear  that  in  recit-  ^\^  exeen- 

ing  the  execution,  the  names  of  these  iiersons  are  l!l^?li?  ?°' 

*•!-.  j»      n  J.  A.I  •  '    '  •*•         *!•    material, 

omitted.     But  this  omission  we  conceive  is  not  suf-  where  it  reci- 

ficient  to  make  the  deed  inoperative  as  to  their  inter-  ted  the  inte- 

est;  because  the  deed  shows  that  the  sheriff  sold  all  J^fe^jaot^^ 

the  title  of  the  defendants  in  the  execution,  and  the  described  as 

sheriff  conveys  the  whole  interest  of  all  the  defend-  the  heirs  of 

ants  by  the  description  of  the  heirs  of  Robert  John-  ^'^'  ''^ 

son,  and  the  omission  to  recite  all  the  names  in  the  t^jed?   ^^' 

execution,  cannot  vitiate  the  operation  of  the  deed 

upon  the  title  which  the  sheriff  declares  in  his  deed 

be  has  sold.  > 

Judgment  affirmed  with  costs* 

Trlpktt  for  appellant;  Brown  and  Depew  for  ap- 
pellees. 
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Csjurrrsr. 
Case  84. 

Jam  IS. 


WiUiams  4tc.  w.  Vancleave  Spc, 

Error  to  :be  Sbelbj  Circait ;  Hcnrt  Davidge,  Judge. 

Devises.      Piuted   remainders.    CarUingetU    and  laf9td 
derises. 

Ckief  Jaftaoe  Bibb  delivered  th^OpiAioDof  the  Court. 

Benjamih  Vancleave  died  in  1819, 
having  published  hk  last  iriU  and  testaoMnt)  bearing 
date  on  Ibe  17tb  October,  1815;  which  after  bis 
defltb,  was  duly  proved^  and  admitted  to  record, 
in  tbe  county  court  of  Shelby.  This  will  and  testa- 
\  is  as  follows: — 


VencleaTe^s 

win. 


'^My  first  desire  Is,  that  my  beloved  wife,  Ra(h, 
and  daaghter^in-Iaw,  Polly  Vancleave,  jointly  pos- 
ses;, use,  and  occupy  the  tract  of  land  and  planta* 
tion  whereon  I  now  live,  containing  one  hundred 
and  thirteen  acres,  during  the  oaturai  life  of  my  said 
.wife,  and  after  my  wife's  decease,  if  my  said  daugh- 
ter-in-law shall  not  have  again  uial'ried,  but  still  lives 
in  her  slate  of  widowhood,  my  desire  is,  that  she 
have  the  use  of  the  land  aforesaid,  until  her  two 
children,  Elijah  and  Elvira,  shall  arrive  to  the  age 
of  twenty  one  years,  and  then  the  said  Elijah  Van- 
cleave,  and  his  sister  Elvira,  to  have  the  entire  and 
absolute  property  thereof;  but  if  it  shall  so  happen, 
that  either  of  ray  said  grandchildren  shall  die  with- 
out issue,  the  whole  of  the  land  to  belong  to  the  sur- 
vivor, and  incase  both  of  them  should  decease  with- 
out issue;  then,  and  in  that  case,  my  said  daughter- 
in-law  to  have  the  issue  <rf  the  land  aforesaid  during 
her  widowhood;  and  my  special  desire  is,  in  case 
each  of  my  said  grandchildren  dyin^  without  issue, 
and  my  said  dauehter-in-law  marrying  again,  then 
the  land  aforesaid  to  be  equally  divided  among  my 
two  daughters,  Jane  and  Sally.  Bern!  And  my  fur- 
ther desire  is,  that  my  said  wife  enjoy  every  other 
species  of  property  I  possess,  during*  her  life;  and 
after  her  decease,  to  be  equally  divided  among  all 
my  children;  and  lastly,  I  do  hereby  ordain,  consti- 
tute and  appoint  my  two  sons,  Aaron  and  Samuel, 
executors  of  this  my  last  will  and  testament.'' 

In  Sept.  1825,  the  appellees  exhibited  their  bill, 
as  part  of  the  heirs  of  said  Benjamin  Vancleave,  de- 
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ceased,  against  Joe)  Williams,  and  his  wife  Polly,  the  Willi aus 
dauffbter-in-law  mentioiied  in  saiil  will,  and  Elijah     ^^'^ 
andlBlvira  her  two  children,  alleging  the  death  of  Vajtcl eavc 
said  testator's  wffe,  the  marriage  of  said  daughter-     kc. 

in-law,  the  will  and  testament  aforesaid;  alleging,  — ■ 

that  said  Williams  and  wife  were  in  possession,  pray-  Allegations 
ing  an  account  and  decree  against  them  for  the  rents  thebilf?^^" 
and  profits  of  the  land  so  devised  to  the  said 
daughter-in-law  and  her  children,  which  had  been 
received  sLnoe  the  death  of  the  testator's  wife;  the 
bill  further  asks  for  possession  to  be  decreed  to  the 
complainants;  and  if  it  shall  appear,  that  Elijah  and 
Elvira  are  entitled  to  an  equal  portion  of  the  land 
with  the  complainants,  then  that  their  shares  may 
be  set  apart  and  allotted  to  them,  and  for  general 
relief. 

Williams  and  wife  admit  their  intermarriage,  and  Answer  of 
state  it  to  have  been  after  the  date  of  the  will,  and  Williams  and 
before  the  death  of  the  testator.     Williams  states,  ^'^' 
that,  since  the  death  of  Mrs.  Ruth  Vancleave  (which 
took  place  in  the  latter  part  of  1823  or  the   begin- 
ning of  the  year  1824,)  he  has,  as  guardian   of  the 
itifant  children,  Elijah   and  Elvira,  rented  out  the 
land,  but   denies  that  the   complainants  have  any 
interest   in  the  land,  either  by  descent  or  devise. 

The  decree  is  against  the  defendants,  for  the  rents  Decree  of  the 
of  the  year  1825;  that  they  deliver  up  the  bonds.  a"d  c»rc"H  court. 
notes  for  the  rents  of  1826;  that  they  deliver  posses- 
sion of  the  tract  of  land  to  the  complainants  by  tlie 
first  day  of  January,  1827,  and  on  failure,  that  a 
writ  of  habere  Jacias  possessionem  be  issued  by  the 
clerk. 

To  this  the  defendants  below  prosecute  this  writ 
of  error. 

It  is  not  to  be  seen  distinctly  what  quantum  of  in- 
terst  in  this  tract  of  land  is  claimed  for  the  com- 
plaiiiants  by  their  bill;  whether  that  said  danghter- 
in-law,  PoHy,  by  her  marriage,  had  forfeited  her  « 
particular  estate  oi4y,  so  that  the  complainants  were 
entitled  until  the  two  grandchildren  arrived  at  the 
^ge  of  twenty  one  years,  or  that  she  had  defeated, 
as  well  the  remainder,  after  the  life  estate,  devised 
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Williams 
&c. 
vs. 
Vancleave 


Decree  re- 
vcr*ed. 


Question 
stated. 


In  this  ^S€ — 
devise  nf  the 
mansion 
farni  to  lesta- 
tor's  wife 
and  bis  son's 
widow,  for 


to  the  grandchildreo,  as  the  contingent  devise  to 
Jane  and  Sally.  The  decree  is  general  in  behalf  of 
the  complainants,  and  tends  in  no  degree  to  admit 
any  right  in  the  defendants,  Elijah  and  Eivira,  pre- 
•  sent,  or  to  come. 

Upon  what  principle  the  decree  is  based,  so  as, 
in  case  of  intestacy,  either  until  the  infants,  Elijali 
and  Elvira,  shall  attain  their  ages  of  twenty  one 
years,  or  of  the  whole  estate  in  remainder,  after  the 
death  of  Mi-s.  Ruth  Vancleave,  and  yet  to  exclude 
totally,  those  two  grandchildren  from  all  interest  in 
the  land,  is  not  jierceived.  The  decree  must  be  re- 
versed; but  the  question  is  what  direction  this  court 
shall  ffive,  consequent  upon  that  reversal. 

Admitting  all  the  facts  as  stated  in  the  bill,  touch- 
ing the  events  which  have  happened  since  the  date 
of  the  will,  with  the  help  of  the  additional  facts 
supplied  by  the  answer,  and  the  question  arises, 
whether  the  complainants  can  have  anv  interest  in 
this  tract  of  land,  living  the  grandchildren,  Elvira 
and  Elijah,  mentioned  in  the  said  will. 

The  question  is,  what  interest  and  estate  did  Eli- 
jah and  Elvira  take  in  this  tract  of  land?  Was  their 
interest  in  the  remainder  after  the  death  of  the  tes- 
tator's wife,  Mrs.  Ruth  Vancleave,  contingent  upon 
the  event  that  their  mother  should  have  remained  a 
widow,  so  as  to  have  been  totally  defeated  by  her 
second  marriage  ?  Or  if  not  so  contingent,  was  their 
interest  to  be  postponed  as  to  the  possession  and  en- 
joyment until  their  arrival  at  the  age  of  twenty  one 
years,  so  that  in  the  interim  the  interest  descended 
to  the  heirs  at  law. 

Either  of  these  constructions  are  against  the  in- 
tention of  the  testator.  He  did  not  intend  to  die  in- 
testate, as  to  any  portion  of  his  estate,  in  this  partic- 
ular tract. 

Being  the  owner  in  fee,  the  testator  gave  to  bis 
wife  and  daughter-in-law,  Polly,  a  joint  estate  for  the 
life  of  his  .wife,  with  remainder  to  his  two  grand- 
children Elijah  and  Elvira. 

Out  of  this  remainder,  however,  he  carved  an  in- 
terest for  his  daughter-in-law,  contingent  upon  thf" 
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event  of  her  not  having  again  married  at  the  death  Williams 
of  his  wife,  but  still  lived  in  her  state  of  widow-     ^^^^ 
hood.    It  was  the  use  devised  to  the  daughter-in-  Vancleavk 
law  which  was  contingent  upon  her  celibacy,  and     &c. 

even  that  could  not  endure  longer  than  the  arrival  — — 

of  herchUdren  to  their  full  age.     But  that   contin-  Iffe'Umi  after 
gency  was  not  annexed  to  the  remainder  devised  to  her'death,  ir 
the  grandchildren.     It  was  the  exception  out  of  the  the  daughter- 
remainder  to  them  which  was,   or  was  not,  lo  be  '^^-^y^  ^^^}^ 
made,  as  the  event  sliould  turn  out.  o^^  to  h^P 

Suppose  the  daughter-in-law  had  died,  not  having  chndren^'Ir^  * 
again  married,  living  the  testator's  wife,  who,  (hav-  tain  full  age, 
ing  survived  her  husband  and  daughter-in-law)  had  ^^^n  to  them 
lived  until  after  her  two  grandchildren,  Elijah  and  daSKr-i^ 
Elvira,  bad  attained  their  ages  of  twenty  one  years,  law  marry 
and  then  the  said  grandmother  had  died;  would  it  bofore  the 
have  consisted  wiUi  the  intent  of  the  testator,  that  ^^^^^ll^ 
the  grandchildren  should,  in  such  events,   (possible  iathegraud- 
at  the  date  of  his  will,  and  which  could  not  he  fore-  children  im- 
seen,)  be  deprived  of  the  remainder?    This  question  mediately  on 
is  answered  by  that  part  of  his  will,  in  which  he  deatl/.^' 
says,  ^'and  my  special  desire  is,   in  case  each  of  my 
said  grandchildren  dyin^  without  issue,  and  my  said 
daughter-in-law    marrymg    again,   then    the    land 
aforesaid  to  be  equally  divided  among  my  two 
daughters,  Jane  and  Sally."    This   dying  without 
issue,  was  the  only  event  which  the  testator  looked 
upon  as  giving  this  land  to  his  other  children. 

The  testator  manifestly  appropriated,  in  his  mind 
and  by  his  last  will,  this  land  to  the  use  of  his  wife 
and  daughter-in-law,  during  the  life  of  his  wife,  and 
after  her  death  to  the  permanent  use  and  inheritance 
of  his  two  grandchildren  and  their  issue.  Two 
principal  objects  in  his  will  cannot  be  misunder- 
stood: to  provide  certainl^r'  a  house  and  home  for 
his  wife  and  his  daughter*in-law  during  his  wife's 
life;  and  after  her  death,  to  provide  permanently  for 
his  two  grandchildren,  Elijah  and  Elvira,  who  • 
were  infants,  and  had  lost  their  father.  His  wife 
might  possibly  have  lived  until  after  his  two  grand- 
cbadren  attained  their  full  age;  he  could  not  there- 
fore have  devised  the  land  to  them  absolutely,  be- 
fore,  or  as  soon  as  they  attained  full  age,  without 
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WrLUAMs  *  incurring  the  risk  of  depriving  his  wife  of  her 
home,  or  of  subjecting  her  to  her  cradle.  There* 
fore,  the  devise  to  the  grandchildren,  is  after  bis 
wife's  death.  The  provision  for  his  daughter4n- 
-  law,  after  the  death  of  his  wife,  was  but  a  minor 
consideration  compared  with  tiis  desire  to  provide 
effectually  for  his  fatherless  grandchildren. 

To  the  natural  affections  of  the  grandmother  and 
the  mother  combined,  the  testator  was  willing  to 
confide  the  support  of  his  two  grandchildren;  he 
doubted  not  their  apportionment  of  the  issues  and 
profits  of  the  land,  and  division  of  them  with  his 
grand  children  in  the  life  tiuMS  of  his  wife.  But  af- 
ter the  death  of  his  wife,  he  was  not  willing  to  risk 
the  support  of  his  grandchildren  with  a  step*father. 
If  she  married  a^ajn,  she  having  the  support  of  her 
husbaml,  would  fess  need  the  support  from  the  es- 
tate of  the  testator,  but  such  change  in  her  condition 
would  materially  diminish  tlie  civil  powers  of  his 
daughter-in-law  to  appropriate  her  means  and  estate 
to  the  support  and  education  of  his  grandchildren. 
Therefore  the  testator,  after  the  death  of  his  wife/ 
annexed  a  condition,  to  his  daughter-in-law's  fur- 
ther use  and  enjoyment  of  the  land,  that  she  lives 
in  her  state  of  widowhood. 

By  devising  the  use  of  the  land  to  the  mother^ 
the  natural  guardian  of  the  children,  during  their 
minority,  nrovided  she  still  lived  in  her  state  of 
widowhood,  the  testc^or  was  but  aoccMiipiishing  the 
better  his  provision  for  his  granddiiidren;  they 
could  not  manage  it  themselves;  the  mother  could| 
for  herself  and  tliem.  The  testator  very  naturally 
considered  the  use  of  the  land  devised  to  a  widow- 
ed daughter-in4aw,  as  substantially  devised  to  the 
use^  of  her  children  also,  during  their  minority, 
whilst  natural  aflfection  and  legal  obligation  combin.- 
€d  to  impose  the  duty  of  support  and  maintenance. 
And  therefore,  the  testator  said,  ^^And  after  my 
wife^s  decease,  if  my  said  daughter-iA4aw  diall  not 
have  again '  married,  but  still  lives  in  her  state  «f 
widowhood,  my  desire  is,  that  she  have  the  use  of 
the  land  afbresaid  until  her  two  children,  £lijsfc 
and  Elvira,  shall  arrive  to  the  age  of  twenty  one 
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years,  and  then  the'  iaid  Elijah  Vancleave  and  hit  Wuuaus 
mter  Elvira,  ta  have  the  entire  and  absolute  proper*     ^^' 
ty  thereof."    "Entire"  signiies  undivided,  unmin*  v^jiJtaAv* 
gled,  complete  in  all  its  parts;  ^'abflolote" means  free,     &c. 
not  controlled  by  others.     These  expreseiona^^entire  — -— 
and  absolute  property  thereof,"  connected  with  the 
minority  of  the  children  and  the  condition  that  the 
mother  bad  not  married  again,  but  still  lives  in  ker 
state  af  widowhood,  by  necessary  implieatian,  con* 
vince  the  mind  that  the  testator  viewed  the  use  of 
the  land  given  to  the  mother  as  mingled  with  the  use 
and  enjoyment  of  the  grandchildren  for  the  time, 
and  that  he  imposed  the  condition  of  celibacy  for 
the  benefit  of  the  children,  not  for  their  detriment, 
to  enlarge  and  not  to  defeat  their  estate.     To  sup* 
pose  that  the  testator^  by  the  annexation  of  this  con- 
dition to  the  use  devised  to  his  daugbter-in->law,  in- 
tended to  deprive  his  two  grandchildren  of  support 
during  their  minority,  because  their  mother  should 
happen  to  marry  and  thereby  subject  them  to  the 
control  of  a  stey -father; .  that  the  grandfather  in-     r 
tended  to    deprive   them    of  support  when   they     ; 
would  most  need  it^  would  be  a  forced  and  unnatur-' 
al  construction  of  the  will. 

AU  the  provisions  by \be  testator,  relating  to  this  Substance  af 
tract  of  land,  are  comprized  in  ^ne  long  sentence,  the  devise,  at 
which,  abreviated,  by  the  omission  of  so  much  as  the^fact!*!L*ce 
relates  to  the  provision  contingently  given  to  the  occurred. 
daughter-in-law,  will  stand  thus: 

"My  first  desire  is,  that  my  beloved  wife,  Ruth, 
and  daughter-in-law,  Polly  Vancleave,  jointly  pos- 
sess, use  and  oceupy  the  tract  of  land  and  plantation 
whereon  I  now  live,  containing  one*  hundried  and  ^ 
thirteen  acres^  during  the  natural  iiie  of  my  said 
wife,  and  then  the  said  Elijah  Vancleave  and  his 
sister  Elvira,  to  have  the  entire  and  absolute  proper- 
ty thereof." 

This  is  thy  true  reading  of  the  will  when  applied 
to  the  aUte  of  facU  which  have  transpired  since  ite 
date. 

That  the  interest  of  the  daughtei -in-law,  when 
Carfisited  by  her  marriage,  lapsed  for  tl¥9  benefit  of 
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the  Kmainder,  devised  to  the  grandduldren;  iba\ 
the  remainder  to  them  was  vested  immediately  up- 
on the  death  of  the  testator,  and  did  not  depend  up- 
on the  contingency^  of  their  mother's  remaining  un- 
•  married^  are  propositions  to  be  collected  from  the 
will.  That  such  was  the  testator's  intention  is  a 
necessary  implication,  strongly  inculcated  by  the 
words  which  he  has  used.  This  construction  is  for- 
tified by  analogy  to  many  adjudged  cases.  Boras* 
ton's  case,  S  Co.  19;  Taylor  vs.  Biddal,  2  Mod. 
289;  Hayward  vs.  Whitley,  1  Burr.  228,  and  Tomp- 
kins and  Tomkins,  cited  in  that  case  by  lord  Mans- 
fid|d^Dugard  vs.  Mansfield,  Equ.  ca.  ab.  195,  pi.  4; 
*  J^^pyjlftiiy^odern  cases,  which  in  this  court  must  be 

'  It  is  the^opinion  of  this  court,  that  the  complain- 

MaadaW  ^^'^^^^y   chiimiag  as  the  heirs  at  law,  of  Benjamin 

Vandeave,  the  testator,  a  supposed  undevised  portion 

/   cdf^th^esl^tein  the   home  plantation  and  tract  of 

land,*  h^Ve. misinterpreted  the  will,  and  that,  living 

the  defendants,  Elijah  and  Elvira, *the  complainants 

have  no  right  to  the  said  land,  or  the  rents  and 

profits.     It  is  therefore  ordered  and  decreed,  that 

the  said  decree  of  the  circuit  court  be  reversed,  and 

that  the  case  be  remanded,  with  directions  to  dismiss 

.  the  bill  with  costs. 

Plaintiffs  in  this  court  to  be  paid  their  costs. 

Mayes  for  plaintiffs;  Denny  for  defendants. 


AsilULT  ic 

Battbpit. 


^ane  18. 


.£fid6Dce. 


Trimble  vs.  Spiller. 

Error  to  the  Clarke  Circuit;  George  Sh  a  niton,  JodgB. 
Dam(^e8.  Husband  <xnd  Wife. 
Judge  OwBLEY  deliTered  the  Opinion  of  the  Court.  * 

Spiller  sued  Trimble  and  wife,  and 
declared  against  them  for  a  trespass,  assault  and  bat* 
tery,  committed  by  Mrs.  Trimble  upon  the  daugh- 
ter of  Spiller,  by  which  he  sustained  great  loai  o( 
service,  &c. 

At  the  trial  in  the  circuit  court,  after  the  battery 
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«s  charged  in  the  declaration  was  proved^  tmder  cir-  Teivbub  Aq. 
cnmstances  highly  aggravated  and  injurious  to  the  ^     ^'' 
feelings  of  Spiller,  and  derogatory  to  the  character   ^^^^^' 
of  his  family>  Trimble  moved  the  cqurt  to  instruct 
the  jury,  f^t   in   their  iestimate   of  damagies  the^ 
could  not  regard  the  disgrace  of  Spiller  or  his  fami-  InstracUonr. 
]y  ivhich  resulted  from  the  battery,     fiut  his  mo- 
tion was  overruled,  and  the  jury  were  instructed, 
that,  in  estimating  the  damages,  they  bad  a  right  to 
consider  the  injury  to  the  feelings  of  the  parents,        ^ 
alid  the  character  of  the  family,  occasioned  by  the 
assault  and  battery  proved. 

The  question  for  the  determination  of  jhji 
is,   was  the  circuit  court  correct,   both^ 
and  in  giving  the  instructions. 

In  oun  researches  upon  the  subject,  we  have 
with   no  reportedvase  in  which  such 
an  action  like  the  present,  has  ever  u 
rect  adjudication.     But  cases  are  to 
which  questions  turning  upon  analogo< 

have  been  decided,  and  which  areunderstc? ^^    _  ^^^ 

tain  the  decision  of  the  circuit  court.     The  legal  senices  ioflt^ 
foundation  of  the  action  is  the  same,  whether  it  be  ^ut  may  be 
brought  by  a  parent  for  the  seduction,  or  battery,  of  ^^g^-    ^'^l 
his  daughter.     If  there  be  a  loss  to  the  parent  of  thefeeHngsof 
the  service  of  his  child,  he  has  an  unquestionable  the  parties 
ri|ht  to  maintain  the  action  in  either  case,  and  in  •"^  f {jf'f*'"  - 
neither  case  is  he  allowed  to  recover  without   proof  ii7,^aj.in  cati 
of  the  loss  of  service,  or  what,  by  construction  of  of  the  sedac^ 
law,  is  equivalent  thereto.     The  Loss  of  service  is  ^i^****?^^ 
not,  however,  admitted  to  form  the  sole  and  excla-  ***"«"*®'* 
sive  consideration  for  the  jury,  in  estimating  dam.- 
ages,  in  either  case.     There  is  no  principle  that  can 
limit  the  jury,  in  their  estimate  of  damages,  to  the 
amount  of   damages  from    loss    of  service,  occa^ 
sioned  by  a  battery  on  the  child,  that  would  not 
equally  apply  to  the  estimate  of  damages  occasioned 
hy  the  seduction  of  the  daughter;  and  the  rule  is 
well  settled,  that,  in  an  action  by  a  parent  for  the 
seduction  of  his  child,  the  jury  are  not  confined  in 
their  estimate  of  damages  to  the  mere  amount  of  the 
damage  from  loss  of  service,  and  the  expense  con* 
sequent  upon  the  seduction,  but  may  award  compen* 
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Taimmjb&c.  flation  for  the  dishoaor  mnil  diagraoD  cast  ojpmtkt 
c     ^*'  pltiaiiff  and    his   famtiy    by   such   an  iiiMry.    S 

^  Hence  we  infer  that  there  is  no  error,  either  in 

refusing,  or  giving,  the  instructions  to  the  juiy.  The 
judgment  is  consequently  affiruied,  with  cost  and 
damages. 

J.  §petd  Smilh  for  plaintiff;  Crittenden  for  defend- 
aat. 


CHAifCEaT.  Brown,  Slater  ^c.  vs.  Wright 

Case  86.  Error  to  tbo  LogaD  Circuit;  Hbhry  P.  Bboadna^t,  J^idgp. 

JPrindpal  and  surety.  Rescission  qf  Contracts*  JVorotions. 

June  18.  J«dge  Mills  delivered  the  Opinion  of  the  Court. 

LiLBURN  Wright  fikd  his  bill,  to  be 

Judgment  at  relieved  against  three  judjgments  at  law,  founded  on 

Jaw  against     tltrec  notes  executed  by  him  as  surety  for  ilobert  A. 

conplaiBant.  Wright,  Jesse  T.  Wj[;ight  being  another  co-surety, 
to  George  Brown.  T)ne  of  these  notes  was  assigned 
by  Brown  to  H.  Slater,  and  tJie  other  two  retained 
by  Brown,  and  ou  aH,  «eperate  judgments  were  ob- 
tained against  Lilbum  Wright  only.  His  equity,  on 
which  he  relies  for  relief,  may  be  summed  up  under 
the  following  heads  to- wit: 

That  George  Brown  was  one  of  several  propr/e- 

Oronnrls  re*    tors  of  the  town   o^f  Ctunbcrland,  tfi  Tennessee,  as 

liod  on  in  the  laid  off,  and  the  lots  in  which  wefe«oM  out  by  said 

junction?       proprietors;  and  in  the  division  of  the  notes  «f  the 

purcha«er^  among  the  proprietors,  these  in  question 

Mi  to  Brown,  and  each  wns  given  for  the  pitrdiase 

ot  lots  tn  :<afd  town,  niwie  by  Robert  A.  Wright  at 

the  public  sale  of  lots;  and  it  was  represented  at  the 

said  sale  by  the  proprietors — 

l.-t.  That  shortly  after  the  sale,  the  proprietors 
would  build  a  bridge  across  Red  river,  which  would 
greatly  uh  rease  the  value,  df  lots  in  the  town;  and 
also,  that  they  would  build  convenient  and  comnK>di«' 
OU8  warehouses  in  the  town;  which  deluded  the  bid- 
ders, and  lots  were  sold  for  hundreds  of  dollars; 
that  were  not  worth  as  many  cents: 
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2,  Tint  tfae  proprietors  had  many  flecrei  by-bid-  B^cfwvAc 
den  for  tbe  iwts,  ukI  the  auctioner  hiniaelf  wonkl  ^VriSht 
cry  bid  after  bid,  when  it  was  unknovm  iv^ence  the  _,__^ 
bid  came;  and  in  fact  the  bids  were  made  by  the 
auctioner  hinueli,  by  aectet  inatrttCtioats  from  the 
proprietors: 

8,  That,  as  the  cotnplainant  is  advised,  George 
Brown,  and  tiie  remaining  proprietors  of  the  town, 
had  not  at  the  time  of  the  saka  good  and  sufficient 
title  to  the  land;  on  which  the  said  town  was  e^ab- 
lished. 

4,  That  saiU  proprietors  failed  to  give -any  writing 
eridencing  tke  sale  of  iots  at  the  time  of  saJe,  where- 
by the  sale  was  roid  by  the  statute  of  frauds  and 
perjariea. 

He  insists  that  the  proprietors  failed  in  perform- 
ing those  things,  such  as  the  bridge  and  warehouses, 
which  they  held  out  as  inducements  to  +he  purchas- 
ing of  iots;  that  the  town  is  abandoned  and  is  a 
common. 

He  makes  the  principal,  Robert  A.  Wright,  and  Pariiei. 
his  co-surety,*  as  well  as  Brown  a»d  Slater,  defend- 
ants to  this  ImU,  and  MWertieed  against  his  prin- 
cipal as  a  noB-rci^ent,  and  took  t^  bill  as  con^ 
fiesaed. 

Brown  and  Slater  both  answered  the  bfll,  denring  Brown  and 
the  equity,  and  contesting  the  complainant's  right  to  Slater>8  an- 
relief.  ,  '^*''- 

The  court  perpetuated  the  injunction,  and  gave  Decree  of  th« 
complete  relief  against  the  whole  demand.  circuit  court. 

If  we  waive  the  objections  against  tliis  decree  of  a  Surety  of  tlw 
perpetual  injunction,  witlKHit  setting  aside  the  con-  porchasor  . 
contract  in  toto,  we  cannot  jierceive  on  what  princi-  Jhe  b?n  and 
pie  the  court  below  could  have  given  relief  to  tlie  prayer  of 
surety,  on  the  equity  set  up,  without  that  xelief  be-  hinwelf  only, 
ing  asrked  by  the  princijial.     The  principal,  h  is  true  ^^^l^lt  hi 
is  made  a  defendant;  but  it  is  not  even  buggested  in  obligation  on 
the  bill,  that  he  resists  the  tullilmeiit  of  the  contract,  the  groand  of 
or  de^res  reiiet  from  it.     The  grounds  r-died  on,  ^"^'^"iJout 
Bre  <frattd,  delusion,  and  failure  of  consideration, for  shewi?^  u* 
the  purpose  of  setting  aside  tjie  contracts    It  DfM,  principal  and 
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B&ovrif  &c 

vs. 
Wright 

vendor  bad 
combined  to 
defraad  bin. 


A  noyation 
between  the 
principal  and 
cieditor, 
"whereby  time 
is  given,  to 
the  prejudice 
of  the  snretjr, 
discharges 
him. 


rest  on  the  election  of  the  principal,  whether  he  v^i\T^ 
or  will  not  avail,  himself  of  these  grounds,  if  they 
exist.  He  still  has  a  right  to  waive  this  equity  and 
insist  on  a  fulfilment,  and  his  surety  has  not  a  right 
to  make  that  election  for  him.  Indeed,  so  far  as  the 
bill  in  this  case  shows,  it  is  not  even  the  surety  foiH 
cing  the  principal  into  the  measure  of  setting*^  aside 
the  contract,  but  it  is  an  attempt  on  the  part  of  tlie 
surety  to  relieve  himself  bv  the  equity  of  a  suppos- 
ed fraud  on  his  principal,  leaving  his  principal  here- 
after to  act  as  he  chooses;  and  not  only  the  princi* 
pal,  hereafter,  but  the  co-surety,  has  a  right  each  to 
their  bill  for  relief,  or  a  right  to  waive  the  equity. 
It  is,  in  general,  true,  that  a  surety,  where  the  de- 
fence rests  in  an  equity  against  the  contract,  follows 
the  fate  of  the  principal,  and  is  bound  when  the 
principal  is  bound,  and  released,  when  the  principal 
is  released;  and  there  are  cases,  where  if  the  con- 
tract be  voidable  only  inequity,  and  that  at  the  elec- 
tion of  the  principal,  the  surety  cannot  make  that 
election  for  him,  and  such  we  conceive  this  case  to 
be.  Whether  in  such  cases,  if  the  principal  should 
refuse  to  make  the  defence,  by  way  of  a  fraud  oh 
his  surety,  and  combination  with  the  Opposite  party, 
there  might  not  still  be  relief  granted  to  the  surety, 
we  need  not  now  determine.  For  if  there  be  such, 
the  fraud  and  collusion,  or  combination  ought  to  be 
charged  in  the  bill  and  made  out  in  evidence;  and 
here  there  is  no  attempt  to  do  so.  We  therefore 
conceive,  that  under  the  circumstances  of  this  case, 
the  complainant  cannot  avail  himself  of  the  equity 
which  he  has  set  up. 

But  there  is  another  ground,  or  other  grounds, 
of  equity  set  up  in  the  mil  against  both   Slater  and 
Brown,  which  are  proper  for  a  surety  to  avail  him-  * 
self  of,  and  which  could  be  of  no  avail  to  the  prin- 
cipal.     That  is  the  following: 

That  Brown  made  a  new  agreement  with  the 
principal,  without  consent  of  the  surety,  whereby 
day  was  given  to  the  principal,  to  the  prejudice  of 
the. surety.  It  is  likewise  alleged,  that  Slater  had 
made  a  like  agreement  with  Robert  A.  Wright,  the 
prifiK^ipal,  to  the  prejudice  of  the  surety. 
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That  such  agreements  may  operate  in  equUy  to  Brown  &o 
discharge  the  surety,  has  been  often  held  by  this  ^    ^^' 
court,  as  well  as  other  courts  of  equity.     But  it  is 


essential  to  such  a  discharge,  that  the  contract  with  insooh  oase, 
the  principal  should  be  made  clearly  to  appear,  and  the  new  con- 
that  it  was  so  prejudicial  to  the  surety  in  its  tenden*  ^^^^  Si"  uh^ 
cy,  that  the  obligee  ought  to  be  compelled  to  rely  oblige  ougM 
upon  it,  and  not  to  be  allowed  to  resort  again  to  to  be  com- 
the  surety.     But  in  this  case,  the  agreements  on  the  pe*^.****  to  rely 
Dart  of  both  Brown  and  Slater  with  the  principal,  JJ^oJuo  the' 
Robert  A.  Wright,  were  conditional  only,  aependant  surety. 
on  the  compliance  of  Robert  A,  Wright,  and  had  he 
complied,  the  said  agreements  would  have  operated 
to  the  benefit  of  the  surety.     He  did  not  comply, 
and  there  is  no  proof  conducing  to  show,  that  by  said 
agreements  any  lapse  of  time  took  place  prejudicial 
to  the  surety.     Indeed  the  case  on  this  ground  of 
equity  is  very  deficient  in  point  of  proof  of  the 
&Gts  charged,  so  much  so,  that  it  cannot  be  perceiv- 
ed clearly  what  the  agreements  were,  and  how  they 
operated  to  the  prejudice  of  the  surety. 

•  The  decree  must  be  reversed  with  costs  and  the 
cause  be  remanded,  with  directions  to  dissolve  the 
injunction,  and  dismiss  the  bill  with  costs  and  dam- 
ages. 

Mayes  and  CriUenden  for  plaintifis;  Pope  and  Mm- 
roe  for  defendants. 


Price  vs.  Ford,  ejectmint 

Error  to  tbe  Floyd  Cirouit;  Silas  W.  Robbirb,  Jadge         Case  87. 
Surprise.  JVitr  trial. 
Chief  Jottice  Bibb,  delivered  the  opftiion  of  the  court.  June  19. 

It  seems  to  this  court,  that  the  unex- 
pected trial  and  verdict,  before  the  defendant  arriv-  ^®^  *^^ 
ed,  although  by  twelve  o'clock  of  the  first  day  of  aJSnsttte 
the  term;  the  absence  of  witnesses  summoned  to  dpcidon  of 
prove  adverse  possession    of  upwards  of  twenty  the  circuit 
jrears  under  a  conflicting  title,  which  adverse  posses-  ^'^JlJ^'d^of sor- 
non^  must  also  liave  been  under  an  elder  grant,  ph8e%y^e 
(for  the  patent  of  Madison,  under  which  the  de-e«i^)7  trial  of 
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Pmcc  fenclant  ckdins,  k  elder  than  thai  of  Graham,  unAer 

Fo  ^^  '  ^'^'^'^  ^^  plaintiff  tdaims^)  were  auf&dent  caum 
____  for  setting  a^ide  the  verdset  and  judgneat,  and 
tbecBute,be-  K^^^'^^g  ^he  defendant  inejectoient  a  new  tiM. 
ft>i«defMd.  As  the  other  pointa  slated  in  the  bill  of  exceptiom 
at* oiiiT* and  "'^^  "^^  oocur  again  on  the  trial,  the  court  exppm* 
th«  absence    ^  ^*^  Opinion  on  then*. 

of  witnessea.       Judgment  reversed,  and  cause  remanded  for  a  tc- 
njre  /actcu  de  novo, 

FlatBtiff  in  this  court  to  recover  hit  costs. 
TripkU  for  plaintiff;  Mayes  for  defendant. 


Debt. 
Case  88 

Jofke  19 


Execution  of 
process  after 
the  retuiB 
day,  is 
nougbt. 


Actions  of 
debt  on  notes 
xiiscouDted  at 
Bank  of  Ky. 
made  bill*  of 
exchange,  a- 
gainst  princi- 

Sal  and'en- 
orser,  most 
be  for  the 
debt,  interest 
and  costs  of 
protest,  and 
not  Bitintain- 
abie  for  debt 
only. 


Noel  and  Pope  vs.  Banf^f  Kentucky. 

Error  to  the  Franklin  Circuit ;  HKi«ftr  DAViBaE,  Jadft. 
Process,  Debt^  on  bills  of  exchange.  .SmendmerUs, 
Judge  Mills  delivered  the  Opinion  of  the  Court 

This  is  a  joint  action^  against  the 
maker  and  endorser  of  a  promrfesory  note,  negotiat- 
ed in  bank.  Tlie  writ  was  sent  to  a  distant  county 
to  be  served  on  the  endorser.  The  bank  had  judg- 
ment by  default.  The  following  errors  app^r  m 
the  proceedings.  ^ 

1st.  The  writ  on  the  endorser  was  excnted  after  the 
return  day.  The  return  day  was  the  10th  of  Octo- 
ber, 1825,  and  the  day.  of  execution  was  the  12th  of 
the  same  month.  For  this  reason  no  judgment 
ought  to  have  been  given. 

2nd.  As  the  action  is  a  joint  one  agunst  drawer 
and  endorser,  it  is  statutory,  and  must  go  for  the 
debt  and  interei<t,  and  costs  of  protest;  and  the  par- 
ty has  brought  it  for  the  debt  only.  The  action, 
for  this  reason^  cannot  be  sustained,  nor  can  there 
be  further  proceedings  on  the  return  of  .the  cause. 

Judgment  reversed  with  C06t9>  and  cause  remand- 
ed, with  directions  to  di$aus»  the  suit,  with  coetf' 

Jffonroe  for  appellants;  Crittenden  for  appeHcc5. 
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LiBgrand  vs.  Page.  case. 

£rror  to  the  Logan  Circuit;  H£krt  P.  Broadnax,  Judge      Case  99. 
Pleading,  Probable  cause. 
Judge  Ows^ET  delivered  the  opinion  of  the  coart.  June  M. 

It  seems  to  the  court,  that  there  is  error  in  the  p,^     ^     . 
judgment  sustaining  the  pleas  of  the  defendant,  be-  able  came, 
cause  neither  plea  sets  out  the  felony  alleged  to  have  must  set  out 
been  committed;  nor  does  either  state  the  facts,  up-  ^^t^^^^^ 
on  which  the  defendant  wi^  induced  to  suspect  the  rendantpros* 
plainliff,  so  as  to  enable  the  court  to  judge  whether  eeuted,  that 
there  was  reasonable  and  probable  cause  for  the  ar-  t*»e  court 
rest  complained  of  in  the  declaration.  may  judge. 

It  was  also  erroneous,  even  if  the  pleas  had  beett  If  part  of  the 
correctly  adjudged   sufficient,  to  render  judgment  an^^tioin  fo? 
in  favor  of  the  defendants,  who  failed  to  unite  in  ei-  malicious 
I  her  plea,  and  made  no  defence  to  the  action.  prosecution, 

rrtf       .     ■  .  1.1  •  fail  to  plead. 

The  judgment  is  reversed,  with  cost;  the  cause  judgment 

remanded  to  the  court  below,  and  judgment  there  ^^.^*  s<>  a- 
entered  in  favor  of  the  plaintiff,  on  the  demurrer  to  notwi\h-    ' 
the  pleas,   unless  the  defendant  shall  ask  leave  to  standing  the 
amend  his  pleas,  and  such  other  and  further  pro- "Q^cient  plea 
oeedings  be  there  had  as  may  not  be  inconsistent  ®^*^®*'**^^"' 
with  this  opinion,  and  the  principles  of  law. 

JVfonroe  for  plaintiff. 


I^ansdale's  admJirs.  and  heirs  vs.  Cox.  Motion. 

£rror  to  the  Nelson  Circuit ;  Paui.  I.  Booker,  Judge.  Case  91 . 

Swtiks.  CorUribvtion,    Jurisdiction.   SkUuUs.  Motions. 
Ex*ors  axid  Iieirs. 

Chief  Justice  Bibb  delivered  the  opinion  of  the  court.  jy^g  2f. 

Richard  Lansdale  and  James  Cox 
vrere  the  sureties  of  Shanks,  in  an  injunction  bond  to  Jodgmcnta^ 
Summers,  who  sued  Cox,  the  surviving  obligor,  an.d  ^elurvivor 
had  judgment  for  $730  24,  besides  costs,  w^ch  was  6f  Lansdale, 
paid  by  Cox's  surety  in  a  replevin  bond,  and  after-  his  co-surety 
wards   paid  bv  Cox  to  his  surety.     These  proceed-  p^rf\\  cox'« 
ings  were  in  the  Nelson  circuit  court.  suroties  in  a 

Cox  thereafter,  upon  motion  against  the  heirs  of  bondyand 
Vol.  VII.  3  A 
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Shanks,  the  principal,  (stating  that  there  was  no  ex* 
ecutor  or  administrator  of  Shanks,^  had  judgment, 
and  execution,  upon  which  the  sheriff  made  a  small 
part  of  the  judgment,  (about  $35  19,)  and  returned 
that  he  could  find  no  estate  whereof  to  satisfy  the 


Coxhaijodi^- 
meoi  a2;ainat 
Shanks,  the 

})riQcipa],  but 
ailf  to  recov- 
ef  the  money. 

Judgmcfnt  en 
moUon  by 
Cox,  against 
Lansdale*» 
adm^on  and 
heirs. 

Statute  liv- 
ing the  mo- 
tion. 


Aemed  J  a- 
gainst  heirs 
ho.  on  the 
contract  of 
their  ances- 
tors at  oom<- 
mon  law. 


Cox  then  sued  his  motion  against  the  heirs  and 
administrators,  jointly,  of  his  co-security,  Lans^ 
dale,  for  contribution,  and  recovered  judgment;  to 
which  the  defendants  prosecute  this  writ  of  error. 

The  first  question  made  in  the  court  below,  and 
now  presented  for  the  consideration  of  this  court,  is, 
will  this  motion  be  sustained,  jointly,  against  the 
heirs  and  administrators,  by  a  co-security? 

This  question  depends  upon  the  second  section. of 
the  act  of  1798;  (2  Litt.  Ed.  laws  Ken.  p.  31;  2 
Dig.  1116,)  entitled  '*An  act  to  empower  sureties  to 
recover  damages  in  a  summary  way,"  which  pro- 
vides the  remedy  by  motion  in  behalf  of  one  securi- 
ty against  his  co^security,  where  the  principal  obii* 
gor  hath  become  insolvent,  and  judgment  hath 
been  obtained  against  one  or  more  of  the  securities 
jointly  bound  with  the  principal  obligor  or  obligors, 
in  any  bond,  bill,  note,  or  obligation  for  the  payment 
of  money  or  other  thing.  The  words  of  the  statute 
which  relate  to  this  question  are,  ^' — it  shall  and 
may  be  lawful  for  the  court  before  whom  such  judg- 
ment was  or  shall'  be  obtained,  upon  motion  of  the 
party  or  parties  i^ainst  whom  judgment  hath  been 
entered  up  as  securities  as  aforesaid,  to  grant  judg- 
ment and  award  execution  against  all  and  every  of 
the  obligors,  and  their  legid  representatives,  fer 
their,  and  each  of  tl>eir  respective  shares  and  pro- 
portions of  the  said  debt." 

The  remedy  by  suit  jointly  against  the  personal 
representatives  and  heirs  of  a  debtor,  is  unknown  to 
the  common  law.  If  the  heirs  were  expressly 
bound  by  the  obligation,  then  a  suit  might  be  pros- 
ecu  ted  ^against  them  upon  the  obligation  of  their 
ancestor.  The  executor  or  administrator  is  bound, 
whether  expressly  named  or  not,  for  the  debt  or 
duty  of  the  testator  or  intestate,  no  matter  whether 


Digitized  by  VjOOQ IC 


JUNE,  1828.  403 

ihat  debt  or  duty  arise  by  specialty,  or  simple  con*  LiNSDAuc^s 
tract,  express  or  implied.  niim'n  &c. 

But  by  our  statute  of  1 792,  for  subjecting  lands  to  ^<*^- 
sale  by  executions  upon  judgments;  1  Litt.   128,  1  ~^,       \ 
Dig.  p.  652,)  it  is  declared,  that  "the  same  actions  bylKi^ie 
which  wil]  lie  against  executors   or  administrators,  against  the 
may  be  brought  jointly  against  them  and  the  heirs  executors 
and  devisees  of  the  dead  i)erson,  or  both."     Upon  *       ^*"* 
this  statute  the  construction  is,  that  the  suit  must  be 
jointly  against  the  executor  or   administrator  and 
the  heir,  upon  a  contract   where  the  heir  was  not 
bound  by  the  common  law.     The  common  law  rem- 
edies, against  executors  and  administrators,  and  a- 
gainst  the  heirs,  remain.     But  to  come  at  the  heirs 
upon  a  contract  of  the   ancestor,  for  which   they 
were  not  bound  by  the  common  law,  the  action  up- 
on  this  statute  must   be  against  the  heirs,  jointly 
with  the  executors  or  administrators. 

The  whole  doctrine  of  contribution  between  se-  Remedy  of 
curities  originated  with  courts  of  equity.     There  is  one  surety 
no  express  contract  for  contribution;  the  bonds,  ob-  ther  forcon". 
ligations,  bills,  or  notes,  created  liabilities  from  the  tribution  was 
obligors  to  the  obligees.     The  contribution  between  anciently  in 
co-securities  results  from  the  maxim,  that  equality  is  b2t\he°coni- 
equity.     Proceeding  on  this,  a  surety  is  entitled  to  moo  law 
every  remedy  which   the  creditor  has  against  the  courts  now 
principal  debtor;  to  stand  in  the  place  of 'the  credi-  ^^^^^icUiiu!" 
tor;  to  enforce  every  security,  and  all  means  of  pay-  ^ 
ment;  to  have  those  securities  transferred   to  nimf 
though  there  was  no   stipulation  for  that.     This 
right  of  a  surety  stands  upon  a  principle  of  natural 
justice.     The  creditor  may  resort  to  principal,  to 
either  of  the  securities,  for  the  whole,  or  to  each  for 
his  proportion,  and  as  he  has  that  right,  if  he,  from 
partiality  to  one  surety,  or  for  other  cause,  will  not 
enforce  it,  the  court  of  equity  gives  the  same  right 
to  the  other  surety,  and  enables  him  to  enforce  it. 
Natural  justice  says  that  one  surety  having  become 
so  with  other  sureties,  shall  not  have  the  whole  debt 
thrown  upon  him  by  the  choice  of  the  creditor,  in 
not  resorting  to  reoiedies  in  his  power,  without  hav- 
ing contribution  from  those  vho  entered  into  the  ob- 
ligation equally  with  him.    This  obligation  of  qo- 
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Cox. 


securities  to  contribute  to  each  other,  is  not  foiuiiV 
ed  in  contract  between  them,  but  stood  upon  a  priu' 
ciple  of  equity,  until  that  principle  of  equity  had 
been  so  universally  acknowledged,  that  courts  of 
law,  in  modern  times,  have  assumed  jurisdiction. 
This  jurisdictien  of  the  courts  of  common  law  is 
based  upon  the  idea,  that  the  equitable  principle  had 
been  so  long  .and  so  generally  acknowledged,  and  en- 
forced, that  persons,  in  ])lacing  themselves  under 
circumstances  to  which  it  applies,  may  be  suppose^ 
to  act  under  the  dominion  of  contract,  implied  from 
the  universality  of  that  principle.  For  a  great 
length  of  time,  equity  exercised  its  jurisdiction  ex- 
clusively and  undividedly;  the  jurisdiction  assum- 
ed by  courts  of  law  is,  comparatively,  of  y^ry  mo- 
dern date;  and  is  attended  with  great  difficulty 
where  there  are  many  sureties;  though  simple  and 
easy  enough  where  there  are  but  two  sureties,  one  of 
whom  brings  his  action  against  the  other  upon  the 
implied  assumpsit  for  a  moiety. 

The  action  at  law,  then,  by  one  surety  against  his 
co-security,  arises  out  of  an  implied  undertaking, 
not  by  force  of  express  contract,  and  consequently 
the  heirs  cannot  have  -been  expressly  bound  by  the 
ancestor.  So  that  the  action  at  law,  by  one  surety 
against  the  representatives  of  a  deceased  co-surety, 
must,   by  the  principles  of  the  common  law,   be  a- 

Sainst  the  executor  or  administrator.  To  reach  the 
eirs  in  a  suit  at  law,  the  remedy  given  by  our  sta- 
tute, in  such  cases,  must  be  jointly  against  the  exec- 
utors or  administrators  and  heirs,  not  against  the 
heirs  alone.  The  remedy  in  equity  by  substitution 
of  the  co-security  in  place  of  the  creditor,  and  so 
allowing  the  one  surety  his  redress  against  his  co- 
surety or  co-sureties  for  contribution,  still  remains; 
the  remedy  at  law,  by  a  regular  action  jointly  a- 
gainst  the  heirs  and  executors  or  administrators,  by 
force  and  operation  of  the  statute  of  1792,  may  be 
pursued. 

.  In  tracing  these  remedies  to  their  foundation^  we 

hyih^Bilin^e  ^^^^  endeavored  to  find  the  true  construction  of 
xn8nchca"o°  ^^^  Statute  of  1778,  which  authorizes  the  remedy 
10  one  »arety   by  motion  by  a  surety  against  the  representatives  of 
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another  for 
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u  deceased  co-surety;  and  we  have  to  acknowledge  Laksdale's 
the  difficulty  which  we  have  perceived  and  sensibly  »'*«»'"  &c. 
felt,  in  coming  to  a  decisive  opinion  as  to  the  sense  00^^ 

in  whibh  the  ^gisblure  used  the  term  "legal  repre- 

sentatives."    If  it  be  construed  to  mean  the  heirs  forconiribu. 
only,  then  the  executors  and  administrators  are  not  to  jj*'"  ^pmst 
be  reached  by  motion;  if  it  means  the  executors  or  hif  He  "l*^" 
administrators,  only,  then  the  heirs  are  not  to  be  representa- 
reached  in  this  form  of  proceeding;  if  it  mean  both  tives,"  lies 
heir  and  executor  or  administrator,  then  neither  can  ef^or  oV 
be  proceded  against  by  motion,  without  joining  the  adm'ronlj, 
other.     These  statutory  remedies  by  summary  pro-  and  dt  cs  not 
ceeding,  in  derogation  of   the  common  law  and  ®™**J«cethe 
common  right,  have  always  been  construed  strictly, 
and  never  have  been  extended  beyond  the  very  ex- 
pressions  of  the  statute.     Taking  the  expression, 
"legal  representatives,"  in  its  more  general  signifi- 
cation, as  synonymous  with  lawful,  it  may  mean  the 
lawful  representatives  of  the  real  estate,  or  the  law- 
ful representatives  of  the  personal  estate  of  the  de- 
ceased.    As   the   undertaking  between   sureties   to 
make  contribution,  is  an  implied  assumpsit,  which 
properly  applies  to,  and  devolves  upon,  the  execu- 
tor or  administrator,  but  does  not  devolve  upon  the 
heir,  it  seems  more  proper  to  render  this  expression 
in  the  statute  according  to  the  subject  matter;  and 
to  refer  the  word  "representatives"  to  the  executors 
and  ad^ninistrators  who  lawfully  represent  and  are 
bound  by  the  implied  assumpsit  of  the  deceased, 
than  to  the  heirs. 

This   construction   is  favored  by  the  history  of  Sach  was  (he 
this  provision.     It  is  copied  from  the  statute  of  Vir-  construction 
ginia  of  1786,  chap.  15,  under  which  motions  have  of  yf^lVa^lf 
been  sustained  against  executors  and  administrators  which  the  act 
of  a  deceased  security,  in   favor  of  a  security.     It  of  1796  is  but 
■was  the  language  used  by  the  legislature  of  Virginia,  ^"n*"**^*" 
•where  the  heirs  were  not  bound  by  the  imi)lied  as-  ^^^  ' 
sumpsit  of  their  ancestor,  neither  by  common  law  nor 
by  statute.     It  was  in  force  before  our  separation 
from  Virginia,  and  had  received  a  meaiting   by  use 
and  common  understanding.     The  act  of  1798  was 
but  a  re-publication  of  a  pre-existing  law,  and  it  is 
not  fair  to  presume  that  the  same  words  have  imder- 
gone  a  change  of  signification  by  the  mere  fact  of 
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reiteration.  To  confinelhe  motion  in  this  and  aucb 
like  cases  to  the  executors  or  administrators,  iwitt 
make  h  more  simple,  convenient,  and  best  suited  to 
the  habits  of  society.  Its  simplicity  will  render  the 
remedy  less  liable  to  mistake  in  the  inception  or 
to  error  in  its  progress  and  consummation. 

It  will  be  adequate  in  a  great  majority  of  the 
cases;  and  where  this  remedy  might  prove  inade- 
quate, the  action  by  regular  process  of  law,  accord- 
ing to  the  statute  of  1792,  against  heirs  and  execu- 
tors or  adn^nistrators  jointly,  or  by  bill  in  equity, 
may  be  resorted  to. 

It  seems  to  this  court,  that  the  remedy  in  the 
court  below  was  misconceived;  that  the  motion 
jointly  against  the  heirs  and  administrators  of  one 
co-security  did  not  lie  in  favor  of  the  other  co-sure- 
tv,  for  contribution.  It  is  therefore  considered  by 
this  court,  that  the  judgment  of  the  circuit  court  be 
reversed,  and  the  case  be  remanded  to  that  court, 
with  direction  to  quash  the  notiC'C,  and  dismiss  the 
motion  with  costs. 

Plaintiffs  in  this  court  to  recover  costs. 

Mayes  and  Chapeze  for  plaintiffs;  Hardin  and  Dwr^ 
by  for  defendants. 


Ejectment. 
Case  92. 

June  20. 

In  ejectment, 
the  declara- 
tion mast  be 
filed  and  en- 
tered on  the 
records  of  the 
court  at  the 
term  the  ten- 
ant.is  warned 
to  appear  On 
the  case,  is 
not  in  court. 


Sliger  &^c.  vs.  Grants. 

Error  to  the  Scott  Circnit;  J  esse  Bledsoe,  Judge 
Discontinuance,   Mtice  to  tenant  in  possession. 
Judge  Owsley  delivered  the  opinion  of  the  court. 

The  declaration,  and  notice  thereto  attached, 
not  having  been  noticed  on  the  record  at  the  term  to 
which  the  tenants  were  warned  to  appear,  though 
filed  with  the  clerk  of  the  court  before  the  appear- 
ance term,  it  was  erroneous  at  a  subsequent  term  to 
proceed  in  the  cause,  and  by  common  order,  take 
judgment  against  thecasual  ejector:  3  Mar.  R.  551. 

It  is  the  opinion  of  a  majority  of  the  courty 
Judge  Mills  dissenting,  that  the  judgaient  must  be 
reversed,  with  cost. 

Robinson  for  plaintiff;  Chambers  for  defendant. 
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Ross  VS.  Neal.  case. 

Error  to  the  Whitlej  Circuit;  Joseph  Eve,  Jud^c.  Caie  93. 

Error,  Probable  cause.  Juries.   Mw  trial. 
Judge  Mills  delivered  the  Opioion  of  the  Coui  t.  June  21 . 

This  is  an  action  for  malicious  pros- 
ecution, and  a  verdict  and  judgment  for  tlie  plain- 
tiff below. 

The    defendant   pleaded    one    plea,    which   we  ^of  error  fo 
conceive  amounts  to  a  justification  of  the  prosecu-  theptejndicc 
tion;  as  it  asserts  that  the  criminal  charge,  for  whi^^h  of  t*»e  defend - 
the   plaintiff  was  prosecuted,  was  true.     He  also  ai,]^  heie 
pleaded  another  plea,  wiiich  fuHy  amounted  to  a  that  the  ^ 
plea  of  probable  cause  for  the  prosecution.    Both  court  sustaiiN 
these  pleas  were  demurred  to,  and  were  overruled  rer^on^uffi- 
as  insufficient;  and  this  is  relied  on  as  sufficient  to  dent  plea  of 
reverse  the  judgment.     We  should   have  no  hesita-  justificiition^ 
tion  in  reversing  the  judgment  on  this  ground,  were  caifse '^filed 
it  not  that  something  else  appears  in  the  record  cal-  with  other 

culated  to  cure,  or  render  entirely  harmless  this  er-  p^^^^  of  the 
|.Q|.  same  effect 

on  which  id- 
The  defendant  had  previously  pleaded  two  pleas,  sue  was  'afc- 
one  of  which  in  substance  completely  amounted  to  ca^g^tried' 
the  same  justification,  contained  in  his  plea  of  that 
character  which  was  overruled?  and  the  other  con-  t 
lained  substantially  the  same  probable  cause  contain- 
ed in  the  like  plea  which  wasr  overruled.  To  both 
of  these  previous  pleas,  there  were  general  replica- 
Uons  and  issues  to  the  country,  which  were  tried  be- 
fore the  jury.  In  addition  to  this,  there  was  a  plea 
of  not  guilty,  under  which  probable  cause  could, 
according  lo  well  settled  piinciples,  have  been  giv- 
en in  evidence.  If  we,  therefore,  were  to  reverse 
the  judgment,  because  of  bis  two  pleas  of  the  same 
nature  having  been  overrtiled,  we  should  and  could 
place  him  in  no  better  situation,  and  his  adversary 
in  no  worse,  than  they  actually  stood  on  the  trial. 
We  conceive  it  would  be  too  technical  to  set  aside  a 
verdict  and  ludgroent  for  an  error  that  could  not 
have  prejudiced  the  party  complaining.  In  the 
term  of  events,  he  was  relieved  in  the  court  below 
from  all  effects  of  the  error  upon  him,  and  his"*Te-' 
dress  for  the  error  in  that  court  being  complete,  he 
ought  not  to  have  a  double  redress. 
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Ross  If  the  court  had  overruled  the  special  pleas  be^ 

„      ^^*  cause  they  amounted  to  the  general  issue  alone,  as 

^        the  party  had  a  right  to  have  his  probable  cause  ad- 

Otherwise,  judged  of  by  the  court  on  a  proper  pica  for  that 
perhaps,  if  purpose,  there  might  be  some  plausibility  in  con- 
h'd^^ff  ?fd"*  tending  that  the  judgment  ought  to  be  reversed,  not- 
with  the  plea  VTithstanding  he  might  have  availed  himself  of  the 
that  was  same  defence,  by  way  of  evidence  under  the  general 
overruled,tbe  issue.  But  here  even  that  ground  is  notleil;  for  by 
on?^*  "*'*'*  special  pleas,  previously  pleaded  and  answered,  he 
had  all  the  advantage  that  $]>ecial  pleas  could  afford 
'  him. 

It  would  have  been  more  proper  for  the  court  he- 
Probable         low  to  have  rejected  the  last  pleas,  as  surplussage, 
rivc^  in  evi^*  *"**  *''•"*  ^^^^  simplified  the  record,  instead  of  over- 
ilenceor    '^    ruling  thcm,  on  demurrer,  as  insufficient  pleas.    But 
pleaded.         h8  the  record  really  is,  the  court,  by  not  ))ermitling 
the  defendant  to  have  the  benefit  of  the  same  matter 
a  second  timo^  has  only  done   an  act,  rightful  iu  its 
result,  in  a  wrong  mode. 

The  remainin,^  error  is,  that  there  were  thirteen 
^yh€rotwo     jurors  who  4ried  liie  cause,  and  so  U  appears  from 
fered  of  the     *"^  record. 
JJ""*^*;^;'^*'         It  must  l>e  admitled,  that  twelve  is  the  right  num- 

the  court  may  .,  .  '.  i.^i  ** 

reject  one  as    ber  in  such  a  case  as  this,   and  if  there  were  not 
surplusage,      twelve,  but  a  deficit  in  the  number,  it   might  vitiate 
the  verdict  as  no  verdict. 

But  here,  the  {larty  had  his  twelve,  and  one  more, 
t)cacitinthe  and  the  complaint  is,  an  excess  in  number,  and  the 
tiumberofthe  grounds  of  it  must  be,  that  the  verdict  was  liable  to 
*ieems"be  OS-  *^  influenced  by  at  least  one  more  person,  than  the 
signed  forer-  law  allowed  to  be  in  the  jury  room,  acting  upon  the 
ror.  case. 

But— 

.  If  this  exception  to  the  verdict  had  been  taken  in 

thafthere  ^^^  inferior  court,  we  havo  no  doubt  it   must  have 

were  I3ju-  vitiated  the  verdict.     It  must  have   been   known 

rors,  must  be  there,  and  yet  the  party  was  silent  and  took  no  ex- 

^^rtb"/^^  ception  on  that  account.     Can  he  be  |)ermittecl  to 

ID  a  motion'  take  the  exception  in  this  court  for  the  first  time.^ 

for  B  new  It  is  only  an  improper  influence  upon  the  verdict,  of 

trial,  and  not  which  he  can  complain,  and  that  influence  by  one 

finlTtime.  ^  °**"  ^^^  many,  was  exercised  upon  the  real  number , 
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under  the  sanctions  of  an  oath,  for  the  whole  thir-  Ross 
teen  were  equally  sworn.     Now  let  us  suppose  that  j,    '■• 
it  should  ap|)ear  from  a  record  here,  that  there  had    ^^^' 
been  one  or  more  persons  present  in  the  jury  room 
as  intruders,  acting  upon  the  jury^  durin/(  their  de- 
liberations)  and  induciAg  them  to  find  their  verdict 
in  a  particular  u^ay ,  and  that  the  {larty  against  whom 
the  verdict  was  founds  bad  taken  no  exceptions  to 
the  verdict  in  the  court  below  on  tliat  account^ 
would  it  be  proper  to  permit  him  to  attack  the  ver*    ' 
diet  here  for  the  first  time?    We  conceive  not. 

It  ought  to  be  taken>that  he  had  waived  the  it  shall  be 
objection,  and  that  be  had  supposed  the  presence  of  Jhe  cSn>A^^ 
those  intruders  had  done  him  no  injury.     So  here  it  was  waiTed^ . 
ought  to  be  presumed  that  the  |»arties  waived  the  for  otherwise 
exception;  although  the  record  is  silent  on  that  point.  oSj^^^^'^f 
Fox  the  faict  must  have  been  known  and  underbtood)  b^ve^aef/et- 
by  both,  as  well  as  by  the  court,  who  might  have  m"  ed,  which 
terfered,  ex  officio^  if  the  parties,  by  their  acquiescence,  ^^"^^  ***^ 
had  not  rendered  such  interference  inaproper.     On  per  whence 
this  ground,  therefore,  tho  judgment  ought  not  to  parties  acqui- 
be  reversed,  and  it  is  affirmed,  with  costs,  &c.  eaced. 

THpfett  for  plaintiff;  OnWcndCTifor  defendant. 


Forean  vs.  Bowen.  covEifANT. 

Appeal  ftom  the  Christian  Circait;  Ban.  3&acksi.»ord,  Judges  Case  93. 

Damages.  Trial  by  jury.  Bank  m>te  contracts.  Mistake* 
Consideration.  Pkading  by  defendant.  Jarisdiction. 
Eqwty. 

Judge  Ow8i,i;y  delivered  the  Opinion  of  the  Coart.  jm^g  ^i. 

Bow  EN  sued  Forean  in  covenant,  oa 

the  following  writing: 

On  or  before  the  7th  day  of  April  next,  I,  GeoVge  covenant  dc- 
Forean,  promise  to  pay  Arthur  M.  Bowen,  the  just  clarcd  on. 
warn  of  one  thousand  five  hundred  and  fifty  five  dol- 
lars and  seventy  twoeents,  in  notes  on  the  bank  of  the 
commonweallli  of  Kentucky,  for  value  received,  as 
wtlnesa  my  band  and  seat,  this  Srd  day  of  Decern^ 
ber,  18S3.  George  Forean^  [Seal.] 

Vol.  VII.  3  B 
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maet  be  a 
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The  declaration  eels  out  the  coveDant  suffickilllf 
precise,  and  alleges  for  breach,  the  nonpaymeBt  of 
the  bank  paper  at  the  day  stipulated  for  its  pay** 
ment. 

Four  pleas  were  presented  by  Forean,  one  of 
which  was  rejected  by  the  court,  another  was  de« 
murred  to  by  Bowen,  and  adjadged  bad  by  the 
court;  and  upon  the  other  two,  issues  to  the  country 
were  made  up  by  the  parties,  but  by  permission  of 
the  court  they  were  afterwards  withdrawn  by 
Forean. 

The  pleas  having  been  thus  disposed  of,  judgment 
was'i*endered  by  the  court,  without  the  intervention 
of  a  jury,  ^Hhat  Bowen,  the  plaintiff  in  that  court, 
recover  of  Forean,  the  defi^ndant  there,  one  thou- 
sand five  hundred  and  fifty-five  dollars  and  seventy- 
two  cents,  the  debt  in  the  declaration  mentioned^ 
with  interest  thereon,  to  be  computed  at  the  rate  of 
six  per  centum  per  annum,  from  the  7th  of  April, 
1824,  until  paid,  and  also  his  cost  by  him  about  his 
suit  in  this  behalf  expended." 

From  lliat  judgment  Forean  appealed. 

The  judgment  is  undoubtedly  erroneously  ren* 
dered.  It  was  not  only  irregular,  to  render  judg- 
ment for  the  nominal  amount  of  the  commonwealth's 
paper  mentioned  in  the  covenant,  as  for  so  muck 
deot,  and  int^est  thereon,  but  there  should  have 
been  no  judgment  for  any  specific  sum,  withoat 
the  intervention  of  a  Jury  to  assess  the  damages. 
The  amount  of  damages  to  which  Bowen  became 
entitled  to  recover,  for  a  breach  of  the  covenant 
sued  on,  is  not  to  be  ascertained  by  inspection  of  the 
covenant,  but  depends  on  the  value  of  the  bank  pa- 
per at  the  time  it  was  payable,  and  of  which  value 
it  is  the  province  of  a  jury  and  not  the  court,  upon 
evidence  aliunde^  to  ascertain  and  assess.  The  court 
might,  no  doubt,  without  the  intervention  of  ajury, 
render  judgment  for  the  nominal  amount  in  notes  of 
the  bans,  when  the  action  is  founded  on  a  contract 
coming  within  the  act  which  allows  tlie  recovery  of 
bank  paper,  if  by  endorsing  upon  his  declaration 
the  pkintiff  declares  his  willingness  to  accqit  bank 
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paper,  but  the  writing  upon  which  this  suit  is  found-  Forsaa 
ed  was  executed  before  the  passage  of  the  act,  and  is  ^^]^^^ 
not  therefore  within  the  act.  • 


But  there  are  other  questions,  besides  those  which  I^J^^'^JJ*^'^" 

relate  to  the  regularity   of  entering  the  judgment  ^here  the"   ' 

made  by  the  assignment  of  errors;  one  of  wiiich,  plaintiff,  en- 

and  one  only,  will  however  be  noticed.  ***>"f*  *>e  wiU 

J '  receive  Ihe 

The  others  are  so  obviously  and  palpably  against  bank  paper, 
Forean,  that  even  to  notice  them  would  give  them  a  eeawrTto  at 
consequence  which  the  most  zealous  advocat^  can-  .est  the  dam- 
not  be  presumed  to  suppose  them  entitled  to.  sges. 

The  question  we  shall  notice  involves  the  validity 
of  tlie  third  plea,  which  was  adjudged  bad  on  de* 
murrer  by  the  circuit  court.    It  is  as  follows: 

"The  defendant,  Forean,  comes,  Slc.  and  for  plea  ^^^*  an«g>?g 
says,  the  plaifitiif  Bowen,  his  action  aforesaid  agamst  fhe  covenant 
him  to  have  and  maintain,  ought  not,  as  to  two  huQ-  declared  on. 
dred  and  eighty  dollars  of  the  debt  ia  the  declara- 
tion mentioned;  because,  he  says,  that  heretofore,  . 
to- wit:  on  the  14th  day  of  March,  183^,  at  the  cir- 
cuit, &c.  it  was  agreed  between  a  certain  Peter 
Forean,  the  son  of  this  defendant  and  the  phiintiff, 
that  the  said  Peter  Forean  shoukl  freight  for  the 

?laintiff  from  Boyd's  landing  in  this  circuit,  to  the 
Tew  Orleans  market,  twenty  eight  hogsheads  of  To- 
bacco, and  should  sell  the  same  for  Uie  best  price 
which  could  be  got  therefor  in  the  New  Orleans 
market,  and  after  deducting  ten  dollars  for  each 
hogshead,  out  of  the  amount  for  which  the  tobacco 
might  sell,  for  the  freight  thereof,  he,  the  said  Peter 
Forean  should  pay  over  the  balance  of  the  price  of 
said  tobacco  to  the  plaintiff,  and  the  defendant  avess 
that  the  said  Peter  Forean  did  freight  said  twenty^ 
eight  hogsheads  of  tobacco,  from  Boyd's  liEmdiiig 
aforesaid  to  the  New  Orleans  market,  for  the  plain- 
tiff, and  that  he  did  there  sell  the  same  for  the  best 
price  which  could  be  had  for  it,  and  in  a  few  days 
afterwards  died  there.  And  the  defendant  iurther 
avers,  that  the  covenant  sued  upon  was  executed  by 
him  to  the  plaintiff,  as  the  price  of  the  whole  of -said 
tobacco,  and  for  no  other  or  further  consideration;  . 
and  that  by  mistake  the  same  was  executed  for  the 
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Fork  AST 
vs. 

BOWEX. 


Defence,  that 
the  corenaot 
was  executed 
hj  mistajEe 
for  too  great 
a  sam,  caa- 
not  be  made 
at  law;  tbe 
remed  J  is  in 
equity. 
Otherwise,  it 
leems,  where 
the  defence 
goes  the 
whole  action. 


entire  price  of  said    tobacco,   wiUiout  dedociiiM^ 
therefrom  the  amount  of  tea  dollars  per  hog&heaj, 

for  freight,  as  aforesaid,  and  this  lie  is  ready  to  ver* 

ify,  &c. 

None  will  deny  but  that  Forean  ought,  in  oioral 

{'ustice,  to  be  relieved  from  the  payment  of  the  two 
lundred  and  eighty  dollars,  to  which  his  plea  pur- 
ports to  be  an  answer,  if,  in  point  of  fact,  the  allega- 
tions contained  in  his  plea  be  true;  but  we  appre- 
hend, that  to  obtain  relief,  he  must  apply  to  a  court  of 
equity,  and  cannot,  in  the  mode  adopted  by  him, 
avail  himsdf  of  the  matter  by  plea  at  law.  If  the 
mistake  alleged  in  the  plea  went  to  tlie  whole  con- 
sideration of  the  obligation,  there  would  be  no  diffi- 
culty, under  the  laws  of  this  country,  in  sustaining 
the  defence  at  law;  but  the  object  of  the  plea  is,  to 
go  into  part  of  the  consideration  only,  and  such  a  plea 
has  been  re])eatedly  decided  not  to  be  allowable  at 
law.  The  plea  was,  therefore,  correctly  adjudged 
bad  by  the  circuit  court. 

The  judgment  against  Forean  must,  however,  for 
the  reasons  first  assigned,  be  reversed  with  cost,  and 
the  cause  remanded  to  the  court  bdow,  and  further 
proceedings  there  had,  not  iaconsisteiit  with  this 
oiunion. 

^fajfs  for  appellant;  CiitUnden  for  appellee. 


iiSBT 

Case  94. 
Jnoc2l. 


Pope  vs.   Wickliffe. 

Appeal  from  the  Bullitt  Circuit;  Paul  I.  Bookkr,  Judge. 
ExectUars^c.   DevasUwet,    Mtice.    Creditors  StatvUs. 
Judge  Owsley  delivered  the  Opinion  of  the  Court. 

Pope  administered  on  the  estate  of 
Case  stated.  Josiah  M.  Anderson,  deceased,  and  within  less  than 
six  months  after  administration  was  granted  to  him, 
he  paid  two  demands  which  were  owing  by  the  in- 
testate.  One  of  these  demands  was  owing  to  Jofca 
M.  Beckwith,  and  amounted  to  $53  12  1-2  cents. 
The  other  was  owing  to  H.  OldhsuD)  and  was  for 
twenty-five  dollars. 
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After  the  expiration  of  six  months  from  thegraot  Pope 
of  administration,  Pope,  as  administrator  of  the  es-  Wickufpe. 
tate  of  said  Anderson,  confessed  judgment  to  Wick-  .     ". 

Wtk  for  $100,  with  interest  and  cost.  An  execution 
issued  in  favor  of  WickliffiB,  upon  the  judgment, 
and  was  returned  hy  the  sheriff,  no  property  found. 
Suit  was  then  brought  by  Wickliflfe  against  Po|)e  on 
the  judgment,  suggesting  a  ievaslaoeU  At2de6e<and 
pkne  adfttinistravH  were  pleaded  by  Pope,  and  issues 
joined  to  each  plea  by  Wickliffe. 

On  the  trial  of  these  issues,  Pope  relied  upon  the  Instructiona. 
payments  which  he  made  to  Beckwith  and  Oldham, 
m  support  of  his  plea  of  pkne  administravety  but 
the  court  being  of  opinion  that,  as  administrator, 
Pope  should  not  have  made  those  payments  within 
six  months  from  the  grant  of  administration  to  him, 
instructed  the  jury,  in  substance,  that  they  ought  to 
disregard  the  payments,  if  they  should  believe  that 
they  were  made  within  six  months  after  the  grant  of 
administration,  and  if  they  should  also  believe  that 
Pope  had  notice  of  Wickliffe's  demand  within  the 
six  months,  though  at  the  time  of  making  the  pay- 
meiits  he  had  no  knowledge  of  the  debt  of  Wick- 
liffs. 

The  instruction  cannot,  we  apprehend,  be  sustain-  Executor  is 
ed.     The  law  has  prescribed  the   order  which,  in  not  liable  as 
case  of  deficiency  of  assets,  it  is  incumbent  upon  'or»<'^«^«sfa- 
executors  or  administrators  to  observe  in  the  pay-  t^^.  asseu  on 
ment  of  debts  owing  by  the  testator  or  intestate;  debts  of  nn 
and  if,  instead  of  pursuing  that  order,  the  executor  inferiorgrad^ 
or  administrator,  with  notice  of  dcl)ts  of  superior  havTno«co 
dignity,  pays  others  inferior  in  degree,  he  will  be  ofthe  de< 
liable  as  for  a  devastavet.     But  to  incur  a  liability  of  mand^of  a 
that  sort,  he  must,  at  the  time  of  paying  the  mferi-  JJIg!."*'^  ^^'^^ 
or  debt,  have  notice  of  the  existence  of  the  debt  of 
superior  degree. 

We  know  of  no  law  that  requires  the  execu-  Statate  pro- 
tor  or  administrator  to  delay  the  pavment  of  any  hibiting  an 
demand  which  may  lexist  against  the  estate,  for  six  jne  sued  for 
months,  or  any  other  period  of  time,  so  as  to  afford  six  months 
an  oportunity  to  any  cre<litor  to  give  notice  of  his  after  probate^ 
demand.  There  is  an  act  of  the  legislature  of  this  i^^^^^^l^' 
country,  (1  Dig.  L.  K.  535,)  which  forbids  any  suit  coafessa 
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PopB  being  brought  against  an  eiecutor  or  administralor 

yf  ^'\         until  after  the  expiration  of  six  months  fronv  their 
'   qualification  as  such;  and  the  same  act  also  forbids 
jmigment        ^^^  executoT  or  administrator  within  the  same  timei 
within  that     Confessing  any  judgment,  so  as  to  give  to  any  claim 
time,  so  ai  to  ^  superior  disnity  to  any  other  clamti  against  the  es- 
SInc?the       ^t«  ^f  ^'^^  testotor   or  intestate.    But  neither  of 
preference       these  provisions  of  the  act  are  understood  either  to 
over  another,  prohibit  the  executor  or  administrator  from  paying 
hiWtliini^"^"  any  of  the  creditors  of  the  testator  or  intestate,  or 
« from  pajfing    to  impose  upon  him  any  additional  obligation  in 
debts  of  the    case  he  should  pay  demands  of  an  inferior  degree, 
wUhfn  the       without  notice  of  the  existence  of  superior  claims, 
six  months,     As   by  the  first  provision  in  the  act,  none  of  the 
or  change  the  creditors  are  permitted  to  sue  the  executor  or  admin- 
law  of  such     istrator  within  six  months,  it  was  not  improper,  by 
the  latter  provision,  to  preclude  the  executor  or  ad- 
ministrator from  prejudicing  the  rights  or  interest  of 
any,  by  his  confessing  judgment  in  favor  of  others. 
But  in  no  other  respect  has  the  act  imposed  any  re- 
straint upon  the  creditors  of  the  testator  or  intestate, 
or  upon  the  executor  or  administrator* 

The  executor  or  administrator  may  now  as  they 
Creditors  of  might  have  done  before  the  passage  of  the  act,  pro- 
the  ileceilent,  cecd  in  the  administration  &c.  by  the  payment  of 
benefit  of  Uie  ^^^^^  ^r  Otherwise,  and  the  creditors  are  at  liberty 
dignitT  of  to  make  known  their  demands,  so  as  to  enable  the 
their  «Te-  executor  or  administrator  to  pay,  or  prepare  (or  the 
SFe1he"M?  payment  of  them  in  the  due  and  regular  order  of 
Qcutor  notice  administration;  and  if  any  creditor  fails  to  do  so, 
before  par-  until  after  the  assets  are  exhausted  by  the  payment  of 
Infeiior^dc^  Others,  whose  claims  are  inferior,  the  loss  is  attrib- 
mand«.  utable  to  their  own  fault,  and  should  not  fall  upon 

the  executor  or  admiuistrator. 

» 

The  instruction  ought  not,  therefore,  to  have  been 
given  to  the  jury. 

The  judgment  must  consequently  be  reversed  with 
costs,  the  cause  remanded  to  the  court  below,  and 
further  proc*eeding8  there  had,  not  inconsistent  with 
this  opinion. 

Denny  for  appellant;  WkkUffe  for  appellee. 
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Boffd  vs.  SneUing.  asbumpbit. 

Error  to  the  Bath  Circrit ;  SiLis  W.  Robbins  Judge.  Caee  95r 

SmgnmiiUof  choses  in  action. 
Judge  OwsLsy  delivered  the  opiDion  of  the  court.  Juqc  21. 

Snelling  sued  Boyd  and  declared,  in 
i$idebikaus  assumfmty  for  one  linndred  and  twenty  'j^J^^^^ 
doUarB,  had  and  received  by  Boyd  to  the  use  of  [^^^receiV 
Sneilingy  and  for  the  like  sum  paid,  laid  out,  and  ed  bj  defend* 
expended,  by  Snelling,  to  and  for  the  use  and  benefit  ^  ft>'  plaia- 
of  Boyd,  at  his  special  instance  and  request. 

The  trial  was  had  on  the  general  issue,  and  after  Motion  for 
the  evidence  introduced  by  Snelling  was  through,  nonsoitover- 
the  counsel  of  Boyd  moved  the  court  to  instruct  the  "^^^^- 
jury  as  in  case  of  a  non-suit.     Bat  the  motion  was 
overruled,  and  verdict  and  judgment  recovered  by 
Snelling. 

The  facts  which  the  evidence  conduced  to  prove,  Evidence  of 
aresubstantiaiiy  these:     The  heirs  of  Cornelius  Van-  plaintiff  ijiv- 
arsdale,  for  two  of  whom  Boyd  was  guardian,  had  a  Slal? 
claim  against  the  executors  of  their  deceased  father's 
estate,  for  their  distributive  shares  of  the  estate,  and 
for  the  purpose  of  recovering  the  amount  of  their 
claim,  Boyd,  acting  for  the  heirs,  employed  counsel, 
and  caused  to  be  commenced  in  their  names,  a  suit 
in  equity,  against  tite  executors.     After  the  suit  was 
brought,  Snelling  obtained  from  Abraham  Vanars- 
dale,  who  was  one  of  the  heirs,  (be  following  wri- 
ting: 

Whereas,  I  have  a  debt  on  Elisha  Linville,  dec'd, 
(one  of  the  executors  of  the  estate  of  Cornelius  Van- 
arsdale,  decM,)  the  same  not  ascertained,  I  do  assign 
over  all  my  right  and  title  to  my  interest  in  that 
debt,  to  Benjamin  Snelling,  for  value  received  of 
him;  as  lyitne^  my  hand  and  seal. 

Abraliam  Vanarsdale, 

This  assignment  was  made  known  to  Boyd  by 
.Snelling,  before  ihe  suit  was  terminated.  The  suit 
was  afterwards  settled  by  Boyd  and  the  defendants 
thereto,  and  the  amount  agreed  on  by  the  parties  re- 
ceived by  Boyd,  and  the  suit  dismissed.  The  pro* 
portion  of  Abrahaoi  Vanarsdale's  interest  in  the  sum 
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BoTD  received,  was  one  hundred  and  Ihree  dollarS)  and 

.     V'*  the  same  wns  thereafter  paid  aver  to  Abraham  Van* 

■^  amdale  by  Boyd. 

It  was  to  recover  the  amount  of  that  interest,  to 
which  Snelling  conceived  himseFf  entitled,  and 
which  he  supposed  Boyd  should  not  have  paid  to 
Abraham  Yanarsdale,  after  having  notice  of  his  as- 
signment, Snelling  brought  this  suit  against  Boyd, 
Aftsirnmeut  und  it  was  after  the  foregoing  facts  were  proved,  the 
il[a«oTd^«  ^^^^^  refused  to  instruct  the  jury  to  find  as  in  case 

not  veit  the      of  a  uon-suit. 

lucl^egnT^         The  instruction  ought,  we  think,  to  have  been 
right  as  to      given  to  the  jury.     There  is  nothing  in  the  evidence 
enable  him  to  ^hich  can  upon  any  fair  construction,  be  understood 
action  at  Taw  *^  establish  in  Snelling  any  legal  interest  in  the  mo- 
againsttbe     ney  claimed  by  him,   without  which,  according  to 
agett  <^  the    the  well  settletl  doctrine  of  the  law,  no  action  at  law 
K»»;n^  ^n  ^*  ca.n  be  maintained,  whether  the  action  be  founded 
ilQct<*d  the      on  a  contract  express  or  implied,  or  by  parol,  or  un- 
suit,  settled     der  seal:  1  Chitty's  Plead.  3,  and  the  authorities  ther^ 
T^T?  and  re-  cited.     By  adverting  to  the  evidence,  it  will  be  seeni. 
ceived  the      that  there  is  not  the  slightest  circumstance,  from 
money,  after  which  any  thing  like  an  express  promise  to  pay  the 
^Knment.^  money,  or  any  part  thereof,  to  Snelling,  was  ever 
made  by  Boyd;  so  that,  if  Sifelling  has  any  legal  in- 
terest, he  must  have  derived  it  through  the  as»gn- 
men!  to  him  by  Abraham  Vaimrsdale,  and  the  after 
receipt  of  the.  money  by  Boyd.     But  it  should  be 
recollected,  that,  at  the'  time  the  assignment   wfa 
made  to  Snelling  by  Yanarsdale,  the  latter  held  noth- 
ing but  a  chose  in  action,  which  is  not  assignable  at 
law,  and  of  course  he  could  not,  by  any  possible  as* 
signment,  transfer  any  legal  interest  to  the  former; 
and  if  no  legal  interest  passed  by  the  assignment,  it 
is  not  perceived  how  such  an  interest  can  have  ac- 
crued to  Snelling,  upon  the  after  receipt  of  the  mo- 
ney by  Boyd.     The  receipt  of  the  money  by  Boyd, 
conferred  upon  Sndling  no  better  right  to  it  than  he 
was  entitled  to  whilst  it  was  owUig  by  the  execs- 
tors;  asd  as  he  cannot,  at  most,  iiave  aoqjDked  bvft 
an  equitjr  by  the  assignment  freai  Yanarsdale,  hm 
interest  since  tlie  receipt  of  the  money  by  Boyd» 
must  be  of  the  same  sort,  and  therefore  aot  rworer- 
able  by  action  at  Jaw. 
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*rhe  instruction  ought,  consequently,  to  have  been  Botd 
given  to  the  jury.  8«.Zlino. 

The  judgment  must  be  reversed,  with  cost;  the  — — ^ 
cause  remanded  to  the  court  below,  and  further  pro- 
ceedings there  had,  not  inconsistent  with  this  opinion* 

Mtmroe  for  plaintiff;  TripkU  for  defendant. 


Woodson  vs.  Buford.  ejbctmeii*. 

Error  to  the  Lincolo  Circait^  John  L:  Briimks  Judge. 
Eeidence.   Land  learrafUs.  Patents, 
J  mJ^  Mfi.L8  deHf erocl  the  ^'nioo  of  the  oourt.  ^^^^  ^^* 

This  is  an  action  of  ejectment,  and  a 
verdict  and  judgment  was  rendered  for  the  plaintiff 
below. 

On  the  trial,  the  te«or  of  the  plaintiff  gave  in  ev-  ^Svidence. 
idence  a  patent  to  himself,  dated  in  1801,  issued  by 
the  state  of  Kentuckv,  and  embracing  the  land  in 
possession  of  the  defendant. 

The  ilefendant  ^ave  in  evidence  another  patent 
for  the  same  quantity,  issued  by  the  State  of  Virgin- 
ia to  the  lessor  of  the  plaintiff,  dated  in  1788,  em- 
bracing in  part  the  same  land  covered  by  the  patent 
given  in  evidence  by  the  plaintiff,  but  leaving  out 
that  part  whidi  was  m  possession  of  the  defendant. 
The  number  of  the  warrant  is  recited  in  both  pa- 
tents, and  is  precisely  the  same  in  both. 

The  defendant  moved  the  court  to  instruct  the  ju-  *««*"«^^' 
rv  that  if  they  believed  from  any  evidence  before 
them,  that  the  patent  in  the  name  of  the  lessor  of 
the  plaintiff,  read  in  evidence  by  the  defendant,  was 
founded  upon  the  same  warrant  for  1000  acres  of 
land,  on  which  the  patent  read  by  the  plaintiff  was 
founded,  and  no  other,  that  the  warrant  was  merged 
in  ike  elder  patent,  and  that  the  patent  read  by  the 
plaintiff  to  the  jury,  founded  on  the  same  warrant, 
was  void  and  no  recovery  could  be  had  thereon. 
This  instruction  the  court  refused,  and  the  defend- 
ant excepted;  and    verdict  and  judgment  having 
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WooDsoir  \jeen  rendered  ugainst  him,  he  has  brought  the  case 

_    ^•"  to  this  court. 
Buro&D. 


If  it  be  conceded  that  the  defendant  could  im- 
peach the  grant  of  the  plaintiff,  by  shewing  facts 
Identity  of  without  the  face  of  it,  (which  is  very  problematic- 
the  warraiit^  al,)  we  conceive  the  court  did  not  err  in  refusing  the 
mentioned  in  instruction  asked,  because  the  evidence  on  which  it 
plaintiif'i  pa-  ^as  asked  was  wholly  insufficient  to  form  a  base  for 
recitedin  an'  ^^^  instruction.  It  scarcely  raised  a  suspicion,  that, 
elder  patent,  the  lessor  of  the  plaintiff  had  surveyed  his  warrant 
produced  by  twice,  and  procured  another  patent  on  the  second 
fo*tir'^"^*"*  survey,  securing  to  him  additional  land. 
**^"^/^H^-  ^^^  presumption  could  not  be  indulged,  that  the 
not^erideac"  officers  of  government  would  twice  survey  and  pa- 
that  there  tent  the  same  warrant;  but  the  contrary  is  the  fair 
had  been  two  infereuce.  The  two  surveys  interfere,  but  for  any 
Sme  war-****  thing  that  appears,  there  were  as  many  entries  as 
rants,  and  for  surveys,  or  there  was  as  much  land  included  in  one 
its  entire  a-  entry  as  would  satisfy  both  grants.  To  counteract 
moant.  ^jj  ^^ggg  presumptions,  there  was  nothing  ofiered  by 

Query  of  the    ^^^  defendant,  but  the  simple  identity  of  the  number 
effect  of  such  of  the  warrant,  in  each '  patent.     If  it  follows  from 
fttct,ifprov-    thence,  that  both  patents  are  founded  on  the  same 
tMt  eW-™^*"  warrant  how  much  that  warrant  contains  does  not 
dence.^'         appear.     It  is  not  produced.     It   may  contain   a 
quantity  equal  to,  and  exceeding  the  sum  of  both 
grants,  and  the   presumption  is  fair,  that  such  is 
the  fact.     If  the  cfefendant  had  showed  the  warrant, 
and  that  it  contained  1000  acres  only,  that  there  was 
one  entry  thereon  for  the  same  quantity,  and  that 
N      there  were  two  surveys  and  patents  on  the  same  en- 
try and  warrant,  each  to  the  amount  of  the  whole 
entry  and  warrant,  then  he  would  have  been  in  a 
situation  to  make  the  question  he  has  raised.    But 
on  the  identity  of  warrant  alone,  his  evidence  was 
insufficient  to  require  an  instruction,  in  his  favor  by 
the  court.     There  is  therefore  no  error;  aud.  judg- 
ment is  affirmed,  with  costs. 

Crittenien  for  plaintiff;  Hoggin  oikd  Lovghbaro^h 
for  defendants. 
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South's  and  Hoy's  heirs  vs.  Cart,      chaiccmf. 

Error  to  the  Fa;  ette  Circuit ;  Jfissi  Bleusoe,  Judge.  Caie  97. 

Process,  J^on  compos  mentis.  Orders  of  publication.  JEx- 

tcutors.  Heirs.  Decrees. 
Judge  Mills  dehvfired  the  Opinion  of  the  Coart.  Jmie  ^l. 

This  is  a  bill  of  revivor,  to  revive 
proceedings,  and  obtain  a  decree,  according  to  the  Ca«e«uied. 
principles  laid  down  and  decreed  by  this  court,  in 
the  case  of  Carr  vs.  CaHaghan,  $  Litt.  Rep.  ^5, 
this  being  a  bill  to  revive  the  same  suit.  The  revi- 
vor was  had  and  the  decree  pronounced  by  default 
against  the  personal  representatives  as  well  as  heirs 
or  William  Hoy  and  John  South  dec'd.  there  hav- 
ing been  no  answer  filed  by  any  of  the  defendants^ 
except  by  infants  and  two  adults. 

The  decree  cannot  be  supported,  and  that  for  the 
following  reasons: 

There  is  a  writing  on  the  suhpcena,  purporting  to  Proof  of  tho^ 
be  an  acknowledgment  of  the  defendants,  Moses  Da-  0?^^^*^"®°' 
vidson  and  Aaron  Rogers,  but  no  proof  that  it  is  knowJed^e- 
genuine.  mentofthd 

There  is   no  service   of  process  on  Theodosia  gubp^na  in 
Flournoy,  one  of  the  heirs  of  Hoy.  chancery, 

There  is  no  answer  for  the  lunatics  or  insane  de-  in^the^record. 
fendants,  of  which  there  are  two  in  the  cause,  or  any 
steps  defending  them  by  committee,  either  general  P*ft««» 

or«n^<!Sil  ^  ^  >  6  non  compos 

or  special.  menHs. 

There  is  a  special  guardian  appointed  to  answer 
for  the  infant  children  of  Kezia  Brown,  who  an-  ^^V^^^^: 
swers  accordingly.  But  for  how  many  of  said  chancery!" 
children  he  appears,  or  how  many  are  infants  we 
are  not  told.  It  is  not  pretended  in  the  bill  that 
they  are  all  infants,  and  they  are  ten  in  number,  and 
no  process  was  ever  executed  on  any  of  them. 

There  is  an. order  of  publication  against  William  Otders  of 
Hoy,  Jones  Hoy,  and  Rowland  H.  South,  and  a  publication. 
certificate  that  it  was  inserted;  but  by  whom  that 
certificate  was  given,  whether  by  the  editor  or  by  a 
stranger  does  not  appear.  Nor  does  it  appear  by  the 
certificate  that  the  order  was  inserted  for  any  two 
months  intervening  bcit ween  the  making  of  the  or- 
der and  the  day  of  appearance. 
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Soutr's  ako  As  tb6  decree  is  to  be  reversed  for  these  errony 

Uor'8  h*f  mij  iIj^  cause  niust  be  remanded  for  new   proceed*' 

SifCLLina.  >"8*)  ^®  cannot  belp  remarking  an  impropriety  in 

'  drafting  tbe  decree,  whicb  could  pay  no  complimeat 

Where  the  to  tbe  draftsman.    Tunstal,  tbe  exector   of  Hoy, 

executor  de-  denied  the  existence  of  as&etSi  and  yet  tbe    decree  is 

an^tt!e^e'ii  >^ndered  against  tbe  assets,    "in,  or  which   may 

ho  proof,  the  come,  to  bis  band."     He  ought  not,  without  proof 

decree  cnn-  of  assets,  to  have  been  subjected  to  a  decree  for  as- 

***"n!?o^--        ^"^  *^  *^*'®  ^^  ^^^^  Jf^^'  ^^  assets,  the?  deem 
^11^0  Mct-    ^^gi^^  ^Q  1^^^^  carefully  discriminated  between  those 

which  were  in  bis  hands,  and  those  which  should 
If  ID  moh       yet  come  to  bia^bands,  directing  tbe  payment  of  the 
proredto'      whole  positively,  out  of  the  assets  in  his  hands,  if 
■omeamoirot,  there  were  enough  to  satisfy  the  decree.     If  there 
batnotniffi-    were  some,  but  not  enough,  then  the  payment  as  to 
TThe^de^^'  SO  much  as  was  in  his  hands,  ought  to  bave  been  di- 
jii«nd«thede-  rected  positively,  of  the  assets,  which  were  of  the 
cree  on^bt  to  decedant  at  the  time  of  bis  death,  and  which  had 
Mtvnientoat  c^™®  t<>  his  hands  to  be  administered,  and  as  to  the 
of  tbe  Bs«ett    residue,  out  of  the  assets  whicb  belonged  to  the  de- 
in  hand  for     cedant  at  bis  death,  and  which  should  thereafter  come 
i^d*"^nrfo**  *^****  hands  to  be  administered.    In  like  manner, 
fort^rea-     ^^'  South,  as  the  administratrix   of  John  South, 
ducr  made  no  answer.     The  decree  as  to  her,  by  her  de- 

fault, ought  to  have  directed  tbe  payment  out  of  the 
assets  which  were  of  the  decedant  at  bis  death,  and 
which  had  come  to  her  hands  to  be  administered* 
But  in  no  case,  could  it  be  proper  to  render  the  de* 
cree,  against  these  personal  representatives,  to  be 
paid  out  of  the  assets  which  were  in,  and  also  which 
should  thereafter  come  to  tbe  hands,  of  such  repre- 
sentative to  be  administered.  In  this  respect,  tbe 
decree  of  the  cbanc^ellor  ought  to  pursue,  generally^ 
the  course  of  judgments  in  a  court  of  law.  If  there 
be  a  default,  it  may  be  taken  as  a  confession  of  as- 
sets, and  the  decree  ought  to  be  rendered  in  such 
lan^uague,  as  explicitly  to  opersAe  on  the  assets 
which  were  of  tbe  decedant  at  his  death  and  which 
had  come  to  tbe  bands  of  tbe  representative  to  be 
administered.  If  tbe  want  of  assets  is  put  in  issue, 
tbe  quantum  existing  is  to  be  tried.  If  found  for 
the  administrator  or  executor  then  tbe  decree  is  to 
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be  rendered  wholly  de  bonis  qvando  acdderinU    If  Soutb's  and 
there  be  enough  on  hands  to  satisfy  only  part  of  Uie   ^^J^'*  h'a 
demand,  then  such  part  is  to  be  levied  of  the  estate  ciaR.' 

already  on  hand,  and  the  residue  de  bonis  quando 

acciderint.  But  that  any  part,  or  the  whole,  should 
be  rendered,  either  of  one  or  both  kinds  of  assets, 
is  a  novelty  in  legal  proceedings.  ^^^^^  ^^^  ^ 

It  is  still  more  ludicrous  to  observe  in  this  de-  no »iecreea- 
crec  against  the  heirs,  that  it  has  been  supposed  that  l^^oTfor 
the  heir  could  take  assets,  as  the  administrator  does,  there  cannot 
at  different  times.     Hence  the  decree  is  so  expressed  *>«  a  fv^^nre 
as  to  reach  not  only  the  assets  descended,  but  those  ^t^f"|beinr 
which  should  thereafter  descend,  pvoviding  for  a 
future  sujiposed  descent;  an  event  which  could  nev- 
er happen. 

The  decree  is  reversed,  with  costs;  and  the  cause 
remanded  for  new  proceedings,  not  inconsistent  with 
this  opinion,  and  the  rules  and  usages  of  a  court  of 
equity. 

Hoggin  for  plaintiffs;  Wickliffe  for  defendant. 


Butt  vs.  Bondurant.  chakcebt. 

Appeal  from  the  Montgomery  Circuit;  S.  W.  Robbizis,  Judge.  Case  98. 

Specific  performance.  Unequal  and  hard  bargains.  Extor- 
tion. Usury,  Conditional  sales.  Banknotes.  Commis- 
sioners. Mortgages.  Practice. 

Judge  Mills  delirered  the  Opinion  of  the  Court.  June  25. 

Butt  heing  in  need  of  money,  ap- 
plied to  Bondurant  for  a  loan,  which  was  ultimately  ^ "J^n  of "" 
granted,  on  the  following  terms:    Bondurant  fur-  Bondurant 
nished  one  hundred  and  twenty-three  dollars,  in  on  terms  held 
notes  on  the  bank  of  the  Commonwealth,  then  at  a  q°]^^ '*•""" 
large  discount,  or  rather  $120  in  bank  notes,  and  a 
private  note  of  $3  nade  between  the  parties.     Butt 
paid  back  twenty  dollars  at  the  moment,  as  the  in- 
terest on  the  loan,  and  as  security,  Bondurant  took 
from  Butt  a  conveyance  of  the  tract   of  land  on  \ 
which  he  lived,  expressing  the  consideration  of  $123,  ^^^^^^^' 
describing  the  land  only  as  the  tract  on  which  Butt 
resided^  supposed  to  contain  about  i06  acres;  but 
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Butt 
▼I. 

BOIIDURANT. 

Condition  in 
the  deed  of 
mortgage, 
and  stipula- 
tion for  abso- 
lute Bale. 


Defnult  of 
Butt.    Subse- 
quent tender. 
Bonduraut^s 
refusal  of  the 
monej,  claim 
of  bis  pur- 
chase, and 
tender  on  bis 
part,  and 


Otherwise  in  usual  form,  with  the  following  condi- 
tion or  defeasance  annexed. 

"Subject,  nevertheless,  to  the  following  defeas- 
ance, or  condition;  that  is  to  say,  if  the  said  Ed- 
mund Uutt  shall  repay  to  the  said  Jos^eph  Bondurant, 
the  said  sum  of  one  hundreil  and  twenty  three  dol- 
lars, in  twelve  months  from  this  date,  in  lawful  money, 
bearing  interest  at  the  rate  of  six  per  cent,  per  an- 
num,  then  this  conveyance  is  to  l)ecome  null  and  void,  " 
and  the  title  is  to  re-vest  in  tlie  said  Edmund  Butt. 
But  if  the  said  Edmund  Butt  shall  fail  to  repay  to 
the  said  Joseph  Bondurant,  the  said  sum  of  one 
hundred  and  twenty  three  dollars,  in  lawful  money 
of  Kentucky,  in  twelve  months  from  the  date,  then 
if  said  Joseph  Bondurant  shall  pay  to  said  Edmund 
Butt  so  much  current  money  as  shall  make  the  price 
of  ten  dollars  for  each  acre  of  said  land,  Including 
the  said  sum  of  one  hundred  and  twenty  three  dol- 
lars, with  six  per  cent,  per  annum,  then  the  said 
Edmund  Butt  is  to  make  an  absolute  deed  in  fee  sim- 
ple, to  the  said  Joseph  Bondurant,  for  the  land,  ac- 
cording to  the  above,  with  a  clause  of  special  war- 
ranty, against  the  said  Edmond  Butt,  and  all  per- 
sons claiming  undei  him;  but  not  against  any  other 
person  whatsoever:  it  being  understood,  that  if  said 
Butt  should  fail  to  repay  to  said  Joseph  Bondurant 
said  one  hundred  and  twenty  three  dollars,  as  de- 
scribed in  the  foregoing  part  of  this  article,  then 
said  Joseph  Bondurant  is  to  pay  to  said  Butt  ac- 
cording to  the  foregoing  condition  five  hundred 
dollars  in  current  money  of  Kentucky,  on  the  first 
of  January,  1823,  at  which  time  said  Butt  is  to  de- 
liver possession  of  the  said  land  to  said  Bondurant, 
and  tiie  balance  on  the  first  of  January,  1824. 

But  failed  to  repay  the  money,  or  the  $123,  with 
its  interest,  at  the  day  above  stipulated;  but  a  few 
days  afterwards,  offered  to  do  so.  But  Bondurant 
then  refused  to  accept  it,  and  claimed  the  purchase 
of  the  land;  and  on  the  first  of  January  following, 
tendered  $500  in  paper  of  the  Bank  of  the  Com- 
monwealth, to  Butt,  (which  paper, Bondurant  alleges 
was  the  currency  intended  by  the  writing)  and  de- 
manded the  possession.     Butt  refused  to  receive  the 
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money  tenderetf  and  brought  this  bill  to  redeem  the  Butt 
land,  relyinff  on  the  usury  and  other  circumstances.  .„    ^'- 

'  -^       °  ■'  ^  ^   ^  BoKDtJRANT. 

Bondurant  answered,  relying  on  the  writing  as — - 

constituting  a  conditional  sale,  and  his  electioir  ttn-  Biitrsbill  to 
der  it,  andfulfilment  thereof,  and  makes  his  answer  '   ^^' 
a  cross-bill,  and  prays  a  specific  performance  of  the  Bondurant's 
contract  for  the  conditional  sale.  anflwer. 

The  court  helow  dismissed  the  bill  of  Butt,  and  ^^         .^ 
decreed  a  specific  performance  in  favor  of  Bondu-  circuit  coart! 
rant,  from  which  decree  Butt  has  appealed. 

We  perceive  insuperable  objection  to  a  specific  In  general, 
performance   in  favor  of  Bondurant.     Butt  seems,  ^qa»*j  will 
first,  to  have  had  his  election  to  rept>'.     If  he  fail-  "oitracr^  * 
ed,  then  Bondurant  had  his  election  to  make  this  a  where  the 

Eurchase  of  the  land  or  not,  at  his  pleasure;  and  if  rcmedjisnot 
c  did  not  do  so,  we  know  of  no  remedy  in  favor  of  "»"tual. 
Butt,  which  could  have  compelled  Bondurant  to 
make  his  election.  The  contract,  therefore,  was 
not  mutual,  and  generally,  equity  will  not  specifi- 
cally enforce  a  contract  where  the  remedy  would 
not  be  mutual;  but  will  leave  the  party  to  his  reme- 
dy  at  law. 

Again,  the  contract,  to  say  the  least  of  it,  was  one  Equity  will 
ol>tamed  under   circumstances  of  hardship,  and  sa- '^^'^p^vorex- 
vors  of  extortion.     For  if  Bondurant 's  account  of  enforoehard 
it  is  true,  that  the  price  of  the  land  was  to  be  paid  bargains.  ^ 
in  commonwealth's  paper,  after  deducting  the  first 
loan,  with  interest,  legal   and  illegal,  he  would  ob- 
tain the  land  for  about  half  its  value;  which   cir- 
cumstance would  cause  a  court  of  equity  to  refuse 
its  aid. 

But  what  is  still  more  conclusive,   is  this,  the  Device  of 
transaction  was  usurious.     Butt  was  to  repay  the  conditional 
first  loan  at  a  rate  of  about  26  per  centum  per  an-  J^irtw^ 
num,  thereon,  or  he  was  to  deduct  the  loan,  with  propertiVto 
the  same  interest  out  of  the  price  of  the  land.     If  the  lender  to 
such  a  contract  could  be  permitted  to  stand,  the  sU-  r^^effc  "i*!^^^^ 
tute  against  usury  would  l»e  a  dead  letter.     It  would  £! 
only  he  necessary  to  follow  the  loan  with  a  condi- 
tional sale  of  property  at  half  price,  and  whether 
the  borrower  restored  the  money  or  paid  for  it  in 
the  estate  bought,  he  would  still  have  to  pay  usury, 
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BoTT  and  endure  oppression,  which  is  the  very  evil  the 


— -- —      It  follows,  Iherefore,  tlial  Butt  has  an  unquestion- 
ttble  right  to  redeem,  onrepayin^to  Bondurant,  the 
Valneofthe    ^alue  of^l03,  in  paper  on  the  Bank  of  the  Com- 
loiuie^tobe  monweaw,  at  the  date  of  this  loan,  with  legal  in- 
ascertained    terest  therein  from  that  period  till  the  sum  is  paid, 
by  a  corner,     As  the  law  stood  at  the  elate  of  this  transaction,  and 
tiucted^attd   *®  ^^  *^*"  "»  *°  usurious  contract  like  this,  is  not  ut- 
roorteagor  al-  terly  void;  but  is  only   void  as  to  the  usury,  or  the 
lawed  to  re-    excess  beyond  legal  interest.     The  writing,  there- 
^|^**'«  fore,  which  BoHdurant  holds  on  the  land,  will  oper- 
ate as  a  lien  in  t4s  favor,  to  secure  the  real  amount 
loaned,  with  its  interest.     The  court  below  ought, 
therefore,  to  ascei^in  the  value  of  the  $103  in  bank 
paper  when  loaned,  and  as  the  parties  are  not  agreed 
in  their  pleadings  touching  this  value,  the  court  can 
ascertain  it  by  a  reference  to  a  commissioner  or  com- 
missioners, and  then  to  ddculate  the  legal  interest 
thereon,  and  appoint  a  day  in  court  for  the  payment 
of  the  amount  by  Butt,  after  deducting  costs,  and  if 
the  payment  is  not  made  in  the  time  ulowed,  then 
the  court  ma^  direct  a  sale  of  the  land,  or  so  much 
thereof  as  will  be  sufficient,  to  satisfy  the  demand  of 
Bondurant,  thus  ascertained  to  be  due. 

The  decree  is  therefore  reversed  with  cost,  and 
the  cause  remanded,  for  such  decree  and  proceedings 
to  be  had,  as  shall  not  be  inconsistent  with  this  opin- 
ion. 

Han9(m  for  appellant;  TVipktt  for  appellee. 


ohancert.  Bouldin  vs.  Alexander. 

Case  99  Appeal  from  the  Trigg  Circoit;  Benj.  Srackei^tord,  Judge. 

Injunc&ofu.  Jurisdiction.  Replevin.  Execution. 
Jane  S6.  Judge  Mills  delivered  the  Opinion  of  the  Conrt 

This  is  a  bill  in  equity,  enjoining  ao 

Bill  to  enjoin  execution  from  selling,  through  the  hands  of  the 

^wo  Wte       ?h«»*»ff>  two  flat  bottom  boats,  lying  at  Boyd's  land- 

and  their  cat-  i"g  O"  Cumberland  river.     At  the  time  of  the  sci- 

goei,  seized     zure  of  these  boats,  Alezanj|er,  the  complainant,  be- 
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low  was  in  the  act  of  lading,  for  a  voyage  down  Bouldin 
the  Mississippi,  and  his  crew  was  hired,  and  engag-        v^- 
edwith   him.     They  were  taken  by  the  sherilf  as  _^;^^!^ 
the  estate  of  David  S.  Campbell,  by  an  execution  in  una^,  ^^  ^ 
favor  of  Bouldin.     Alexander  alleges  the  Itoats  are  edition  a- 
his,  and  not  the  property  of  Campbell,  and  prays  s^^'^^t  anoih- 
that  his  title  may  be  quieted.  ®'  P®"°°- 

The  claim  was  resisted  by  Bouldin,  and'the  right  Decree  of  the 
of  Alexander  contested.     But  it  was  sustained  by  circuit  court 
a  decree  of  the  court  below,  and  a  perpetual  injunc-  p^ai^nant^*" 
lion  granted. 

It  has  been  so  often  held  by  this  cimirt  that  adaim  Remedy  of 
of  this  character  is  of  a  legal  nature,  and  that  the  *^®  ^^^^^  ^^ 
j>arty  asserting  it  must  do  it  in  a  opjart  of  Jaw,  that  ^if^^^^^T 
to  depart  from  the  rule  now,  could  admit  of  no  an  execution 
apology.     The  cases  reported  are  numerous,  and  to  a§a>n«t  ano- 
cite  them  would  be  a  vain  parade  of  authority,  and  no7in  cquSy! 
moreover,  many  cases  have  gone  oiT  without  being 
reported,  because  the  law  was  considered  as  settled. 
As  late  however,  as  the  case  of  Watkins  vs.  Logan, 
Davis  &c.  3  Mon.  20,  a  written  opinion,  was  deliv* 
ered,  sustaining  the  same  principles. 

It  must,  however,  be  admitted,  that  the  rule  is  gen-  Where  in 
cral,  and  not  universal,  and  that  there  will  be  found  V^^^  ^^^^ 
-exceptions  to  it.     If  cases  can  be  found  where  there  adequate  re- 
is  no  legal  remedy,  ,or  where  the  legal  remedy  medyatlaw, 
would  be  inadequate,  or  where  there  was  some  po-  j^e  chancel- 
tent  obstruction   to  the  legal  remedy,  they  may   be  fo[J^efieV 
exceptions;    and  as'  the  chancellor  in  like  cases,  is 
permitted  to  intrude  himself  into  the  precincts  of  a 
court  of  law,  and  pperate  on  legal  questions,  so  he 
may  in  this  instance.     On  this  ground  it  is  contend- 
ed that  this  bill  ought  to  be  sustained;  that  this  case 
is  peculiar  and  forms  a  just  exception  to  the  general 
rule.     It  is  insisted,  that  neither  trespass,  trover,  nor   - 
detinue,  after  the  estate  was  sold,  could  have  remu- 
nerated Alexander  for  the  loss  of  his  trip,  and  that 
no  remedy  would  have  been  adequate  which  would  ' 

not  have  restored  to  him  the  immediate  possessioq 
of  these  boats. 

We  grant  that  the  immediate  restoration  of  these 
bouts  was  necessary  to  do  justice  to  Alexander,  and 
¥oL.  VII.  8D 
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if  there  was  no  legal  reoiecly,  which  cou)d  havt 
given  him  such  possession,  we  should  be  disposed 
to  sustain  bis  bill  for  that  purjM>8e,  esjieciaUy  as  his 
title  to  the  boats  appears  to  be  well  founded. 

But  there  is  such  a  remedy.  And  although  it  has 
fallen  somewhat  into  disuse  in  this  country,  yet  if 
practised,  it  would  be  found  a  convenient  mode  of 
trying,  what  many  have  attempted  to  try  by  bills  in 
equity  of  this  nature.  We  allude  to  the  action  of 
replevin.  By  that  the  thine  replevied  at  the  execu- 
tion of  the  writ  is  returned  to  the  plaintiff,  and  the 
subsequent  proceedings,  are  calculated  to  try  the 
right  to  the  thing  replevied.  It  has  been  said  in 
some  books,  and  particularly  by  justice  Black- 
stone,  in  his  coflimentaries,  that  replevin  is  a  remedy 
founded  on  a  distress;  but  as  Lord  Redesdale  has 
well  observed,  in  Shannon  vs.  Shannon,  1  Sch.  and 
Lef.  325,  ^Hhis  definition  is  certainly  too  narrow; 
many  antient  authorities  will  be  found  in  the  books 
of  replevin  being  brought  where  there  was  no  dis- 
tress. The  writ  of  replevin  is  founded  on  a  takings 
and  the  right,  which  the  party  from  whom  the 
goods  were  taken,  has,  to  have  them  restored  to 
him,  until  the  question  of  title  to  the  goods  is  de- 
termined. The  person  who  takes  them,  may  claim 
property  in  them,  and  if  he  doe%  the  sheriff*  cannot 
deliver  the  goods  until  that  question  is  tried;  but  that 
claim  of  property  can  be  made  only  where  there 
has  been  a  taking;  and  it  appears  to  me  (says  the 
same  author)  that  the  writ  of  replevin  is  calculated 
in  such  caitefs  to  supply  the  place  of  detinue  and  tro- 
ver, and  to  prevent  the  party  from  whom  the  goods 
are  taken  being  put  to  those  actions,  except  where 
the  other  can  show  property.  Replevin  must  be  ap- 
plied to  the  case  of  an  unequivocal  possession  and 
of  a  takifig;  it  would  otherwise  not  be  reasonable; 
for  if  there  has  not  been  a  ta/nng*  from  the  plaintiff, 
but  the  defendant  had  the  goods  in  his  quiet  posses- 
sion by  other  means,  the  law  presumes  thev  are,  pri 
ma  facie^  the  property  of  the  defendant;  and  there 
is  no  reason  why  it  should,  in  such  case,  give  a  writ 
to  change  the  possession  in  the  first  instance,  against 
such  presumption  of  property.  It  is  much  fairer  to 
ilirow  the  onus  on  the  person  who  has  not  had  th^ 
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posseipion,  than  on  him  who  has  hacLit."    Without  Bouldin 
r^erring  particularly  to  the  authors,  U  will  be  found,  ^lejZinder 

that  this  doctrine  of  Redesdale  is  in  strict  confor-  ' ' 

mity  to  the  anti«nt  law.  It  has  likewiib  been  fol- 
lowed in  the  American  States;  ^e  Pann^burn  vs.  Par- 
tridge, 7  John.  140;  1  Dall.  157;  2  DaU.  64.  Ac- 
tions  of  replevin  have  also  passed  throuffh  this 
court,  applied  to  otiier  cases  than  mere  distress, 
where  the  applicability  of  the  remedy  \fi  such  other* 
cases  has  not  been  questioned;  Kirley  vs.  Hume, 
&c.  3  Mon.  182.         •  ... 

It  may,  however,  be  said,  that  property  or  estate  Defendant  in 
taken  under  execution,  cannot  be  replevied.     This,  ^^^^^"^1? the* 
as  a  general  ^irinciple,  is  laid  down  m  all  the  books  proncrty  was 
that  treat  of  the  action  of  replevin;  and  we  have  no  seized,  onn- 
doubt,  that  the  defendant  in  an  execution  cannot  "°'^'"*^^?^*"^^® 
try  the  validity  of  an  execution  by  issuing  a  writ  of  [Jy^e  writ  of 
replevin,  or  thus  relieve  Us  estate  flrom  the  grasp  of  replevin; 
the  law.     But  the  rule,  as  lai^l  down,  was  never  de-  otherwise  ot 
signed  to  take  away  the  righti-of  strangers  to  an  exe-  tfi^^'pfoccis! 
cution/elieving  their  estate  when  taken  by  it.     As 
to  them,  the  taking  bji  color  of  the  execution  a- 
g^iinst  another,  is  so  tortious,  that  trespass  will  He, 
and  the  tort  may  be  waived,  and  the  writ  of  reple- 
vin  be  issued.      To  prevent  the  bringing  such  an  ac*' 
lion  in  the  state  of  Pennsylvania,  a  statute  was  pass- 
ed, particularly  relieving  the  sheriff  from  the  ac- 
tion; \vhicb  shews,  that  tjhe  understandjipg  of  the  .     ' 
law  was  in  that  state,  that  the  actioji  lay*  before  the 
'^statute.     And  after  the  statute,  it  was  held,  that  the- 
action  lay  against  the  vendee  of  the  sheriff;  so  thatf 
the  sheriff  alon^  was  protected:  Shearick  vs.  Huber,. 
'  6  Bin.  2.      Intlie  slate  of  New- York,  it  has  beena 
^cleaHy  decided,  Ihal  althowh  the  defendant, in  an 
execution  could  not  himself  maintain  the  action,       ,^  « 
yet  it  might  be  brought  by  a  third  person,  even      ,  ,  ' 

wainst  tlie  sheriff}  and  conseqaently  against   the      *  * 
jmintiff  when  the  sheriff,  as  is  aUeged  in  this  case, 
acted   under  his  special  authority;  Thompson   vs.  , 

Button,  14  John.  84:  so  that,  according  to  good  au- 
thority, the  action  of  replevin  will  lie,  m  a  case  like 
the  present. 

It  is  true  that  if  the  platntiff  in  replevin  is  defeat- 
ed, he  is  subject  to  a  judgment  de  retomo  hfibendoy    *  • 
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BouLDiN       tvhich  adinite  of  severe  process  when  the  ^cf*tk 
Alexakdwi.  ^^  eloigned;  a^d  it  may  he  urged,  that  taking  thegic 
J  boats  down  the  river  would  have  rendered  it  impos- 
sible ever  t^  have  restored  them,  because   they  are 
not  constructed  to  come  up  the  stream,  and  that 
Aierefore  h%  eught  not  to  be  subjected  to  such  judg* 
snen^  by  being  driven  to  such  action.     This  sop- 
pofies  that  he  was  not  entitled  to  the  estate,  and  yet 
Ou|^t  to  be  permitted  to  issue  the  writ;  when,  if  he 
was  entitled  to  the  estate,  be  never  would  be  subject 
.t9  such  judgment,  and  if  he  \Afas  not  entitled  to  the 
cflate,  Im  ought  to  be  subject,  and  therefore  the  ar- 
gument can  nave  no  weight,  a»  it  only  operates  in 
lavcr  of  him  who  issues  the  writ  wrongfully.     The 
chancellor,  if  the  equitalSe  remedy  could  be  allow- 
ed, would  require  a  bond  to  restore;  and  if  the  com- 
plaint was  groundless  ought  generally  to  direct  the 
-  restoration  of  the  estate  j^  so  that  a  claimant  mak- 
ing a  wrong  application  to  either  court  would  be 
subjected  to  a  like  bond^with  snrety,  and  might  be 
judtmrutln  subjected  to  a  like  sentence,     llpon  the  whole,   we 
ca<e  tliB  pl^ff  conceive  that  tbe  complainant  in  this  case  had  ade- 
fail«  to  re-      qoftte  redress  at  law  by  action  of  replevin,  and  that 
l>le«ii.  j^jg  ^^^  cannot  be  made  an  exception  to  the  general 
'•''       vulte. 

Dfecree,  Chief  Justice  dissenting,  reversed,  with 
.costs;  and  cause  remanded,  with  direelions  to  dis- 
"^     .  «.olve  the  injunction,  and  dismiss  the  bill  with  costs* 
•    "  », 

^  J)is8erU  of  Chief  JusHce'^ifiB. 

.  ,      ^  -    BouLDiM  sued  .his  execution,  bearing 

teste  Oft  the  28th  Feb.    18)^5,   agai»s|>  the  eltate  of 

'    ♦     <David  S.  Campbell,  and  caused  *it  to  be  levied  on 

•  ^      two  bouts,  lying  at  Boyd^anding,  on  the  Cumberland 

4   »      river,  whilst  Alexander  Was  in   the  act  of  Ipading 

-.'  ^    then  with  tobacco,  to  be  freighted  to  New  Orleans. 

One  of  these  boats,  built  for  Alexander   by  Wells 

and  Brown,  by  special  contract,  had  been  deliver^ 

'  •  accordingly;  the  other  he  purchased  of  Josiah  Bar- 

nett.    Alexander  exhibited  his  bill,  setting  ftrth,  the 

special  circumstances,  bis  property,  and  possession  of 

. .  those  b»ats  l)efore  the  teste  of  the  execution,  and  the 

seizure  under  color  of  the^execiitidn  against  Camp-* 

•    bell;  tbat  he  had  hired  bis  crews;  had  partly  loaded 
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ilia  boats;  that  if  deprived  of  them,  or  detailed  \ifj(ii  Bovldin 
jifter  the  sale  advertisedl  by  the  sheriff,  hi!!»  expenses  ^^  ^''* 
of  hiiii8elf  and  crcvrs  would  eat  up  the  profits  of 
the  voyage,  and  j^n-haps  the  export  at  ioi^of  the  to-  oisjctt  of 
bacco  would  be  totally  broken  up;  that  no  damages  ch.jas.  Bibh. 
which  he  could  recover  at  law  would  compensate 
iiim  for  the  detention,  if  not  speedily  rcttored  to  the 
possession  of  his  boats.     He  prayed  for  and  obtain- 
ed restoration  of  I|is  boats,  and  an  injunction  against . 
further  molestation,  upon  giving  bond  v^itli  security 
to  pay  all  damages  which  Bouldin  might  sustain,  in 
case  his  injunction  should  be  dissolved. 

Bouldin  answered,  that  he  believed  the  boats  to  be 
the  property  of  Campbell, .;and  built  by  him,  and  li-     *. 
able  to  the  levy  made. 

On  hearing  the  court  jierpetuatcd  the  injunction, 
adjudging  the  boats  to  be  thepropei;ty  of  Alexander, 
and  not  subject  to  the  levy  complained  of.     From    , 

this  decree  Bouldin  appealed'^ 

■  • 

There  is  some  colour  of  evidence  tlmt  Campbelf 
had  a^^isted  to  build  or^  of  the  boats;  but  whatever 
act  or  part  he  may  have  had  in  building  the  one  -or     i 
the  other,  the  facts  are  clear,  that  Alexander  was  the 
btmejidt  possessor  Jjy   purchase  and  detivery,  made* 
before  the  teste  of  the  execution.  ^' 

Th«  only  question  is,  as  to  the  propriety 'of  tlie       *       » 
remedy  by  bill  in  equity.  .  •     '^ 

From  the  construction  of  these,  tind  dll  Such  like 
boats,  they  are  calculated  only  for  descending,   not  ** 

for  up\|ard   navigation.     When  descended  .to  the. 
lowest  point  to  wMph  they  can  be  navigated,  their^  '.    •, 

capacitrc:^  and  utility,   as  i  boats,   cease;   tlyy  are 
treated    as    wastes.     Thoir    valoi    intrinsically    is      ^'  > 

small,  their  utility  consists  in  their  capacitiei$   to      '  *' 
jierform  a  singly  Voyage,  in   trfmsporting  produo*^    *  J 
tipns  of  the  upper  to  the  markets  in  the  lower  coun- 
try, thereby  giving  to  the  owner,  U*  the   voyage  is  , 
finished^ profits  upon  a  single  adventure  of  his  mon- 
ey, labour,  care,  and  diligence,  in  the  preparation  of 
the  boats,  employment  of  crews,  and  risk  ^  navi- 
gation. 

The  intrinsic  value  of  the  boats,  if  recoifred  in  •• 
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BouLDVf        nn  action  of  trespass;  would  have  been  very  far 
^^'  short  of  adequate  redress  to  Alexander,  for  the  aot 

[  of  seizing  and  selling  his  boats;  detention  and  hin- 

Dissent  of  drance  from  the  voyage  and  exportation  of  the  to- 
ch.  ju?.  BfBB.  bacco  would  have  been  the  utmost  aggravation  of 
.the  injury  to  him.  But  the  expected  profit$»  of  a 
contemplated  voyage,  if  prosperous  and  finished, 
coiAd  not  have  been  recovered  of  the  sheriff,  or  of 
.Bouldin,  for  an  unlawful  seixurp'and  sale.  Such 
•consequential  danriages  are  too  remote  and  specula- 
tive^ to  1)0  recovered  in  an  action  of  trespass.  In 
marine  trespasses  the  consequential  damages  are 
more  intimately  connected  with  the  tort;  less  remote 
and  more  certainly  to  be  calculated,  than  in  such 
-  trespasses  as  this  bill  briqgs  to  the  consideration  of 
the  CQuri.  Yet  in  qoarine  trespasses  the  probable 
profits  of  an  unfinished  voyage,  afford  no  rule  for 
estimating  the  damages,  i^nd  such  items  are  to  be  re- 
jected; as  decided  by  t If e  Supreme  Codrt  of  the 
United  States<i  in  the  otses  of  the  Amiable  Nancy, 
4.  Wheat.  546;  La  Arnfiiitad  de  rues,  5.  Wheat.  384. 
The  diminution  in  value  by  reason  of  the  ihjury, 
with  the  interest  on  the  vaHiation,  afford  the  true 
*  measure  of  estimating  tlua  damages  in  cases  of  ma- 
rine trespass,     (The  Amiable  Nancv,  3.  Wheat.  646.) 

^  Therfe  were  damages,  therefore,  which  the  com- 

plainant, must  have  sustained,  if  be  hail  been  de- 
prived of  his  boats,  which  could  not  have  been  re- 
covered in  an  action  of  tresspass,  ft  was  essential 
to  the  complete  redress  l>f  Alexandcr,'tliat  he  should 
^  >  have  been  speedily  restored  to  the  possession  of  his 
<  boats;  i^ith  liberty  to  make  full  and  unrestrained 
use  of  thcni  for  the  intended  voyage.^ 

By  the  opinion  formed^by  a  majority  of  the  court, 
•        ,  ,     the  remedy  by  bill'in  equity  is  deni^  in  this,  as  well 
,  ^    as  in  cases  generally^,  of  tortious  seizure  and  deten- 
tion of  property;  because  a  writ  of  replevin  would 
lie.     WheCher  such  a  writ  will  lie  against  a  sheriff, 
to  cause  him  to  re-deliver  j^oods  and  chattels  taken  in 
execution  by  virtue  of  a  fari  facias^  or  by  other  col- 
ourable execution  of  the  duties  of  his  office,  I  give 
no  opinion;  because  if  such  writ  would  lie,  that  does 
not  prove  to  my  mind,  that  the  remedy  by  bill  in 
.  ^uity  sl|ould  be  denied.     Anan  may  have  an  elec* 
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lion  of  several  remedies  for  the  same  injury:  as,  in  Bouldin 
thU  case,  the  complainant  had  bit  election  to  have  .     ^^* 
tresspass,  trover,   or  detinue.    ,But  because  these    ^^^^^^^^' 
renoedies  were  within  his  election,  jt  does  not  thence  Dissent  of 
follow  that  replevin  would  not  lie;  nor  does  it  fol-  ch.  jus.  Bibb. 
low,  necessarily  that  a  bill  in  equity  will  not  be  sus- 
tained, because  a  writ  of  replevin  may  be  sued.     So 
one  may  elect  to  sue  an  action   ot  covenant   for 
breach  of  an  agreement,  or  to  bring  his  bill  in  equi-^ 
ty  for  specific  performance;  to  vrhicb  many  other 
examples  micht  be  added,  of  concurrent  jurisdiction 
of  courts  of  law  ami  courts  of  equity. 

That  a  writ  of  replevin  will  lie  against  the  sher- 
iff, by  one  not  party  to  tha^execution,  to  have  re-de- 
livery of  the  goods  taken  in  execution,  has  been 
decided  in  the  Supreme  Court .^  of  New  York. 
While  1  acknowledge  my  very  hi^U  respect  for  that 
tribunal,  I  must  own,  that  my  mine!  hesitates  much 
to  assent  to  the  conclusion,  thttt  any^one  shall,  of  his 
mere  will,  without  the  permission  of  a  jud^e,  but  af' 
matter  of  right,  arrest  the  property  from  the  sheriff « 
or  other  officer,  and  so  step,  delay,  and  hinder  the 
execution  of  the  process.  If  it  will  lie  in  case  of  goods 
seized  under  execution,  it  will  lie  for  goods  seized 
for  non-payment  of  the  revenue,  &c.  &c.  It  may 
be  so;  I  mean  not  to  express  any  decided  opinion  on 
that  «ubject,  because  I  deem  it  unnecessary,  as 
weiring  but  little  upon  the  present  question.     The  ; 

conditioin  of  the  bond  upon  suing  a  writ  of  replev-n 
in,  and  the  condition  of  an  injunction  bond,  are 
^evy  different.  The  consequences  of  a  judgment 
de  retomo  habendoy  in  case  Alexander  had  sued  a  writ 
.  of  replevin,  to  his  surety,  and  to  himself,  would 
liave  been  very  different  from  the  effect  of  the  in- 
junction bond  in  case  of  dissolution  of  the  injunc-  * 
tion.  To  have  kept  the  boats  within  the  state,  to 
answer  a  possible  judgment  de  retomo  habendo^  would 
have  defeated  the  very  end  and  profit  for  which  * 
Alexander  bought  the" boats.  By  taking  them  to 
N.  Orleans,  he  put  it  out  of  his  power  to  i-eturn  them. 
To  this,  however,  it  is  answered,  that  if  the  property  # 
was  really  Alexander's  he  was  in  no  danger  of  judg- 
ment de  Tietomo  Aoiendo;  and  if  the  boats  were  not 
his,  he  ought  not  to  sue  a  writ  of  replevin.     To  this 
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BouLDiN        I  reply,  t)irtt  the  law  is  more  certain  in  al)6tract  the- 
^''  ory,  than  in  th#  practical  administration;  fact  and 

.  LEXA>p  .  j^^  combined  enter  into  the  decision  of  the  ques* 
Dis-cntof  tion  l>ctween  thei  parties  litigant;  from  casualty,  of 
ch.jiis.Bi3B.  death,  non  attemtance  or  forgelfuUness,  of  witnesses 
or  other  causes,  the  fact  may  not  appear  on  the  tri- 
al; the  judge  may  differ  in  his  opinion  of  the  law 
from  the  party  or  his  counsel,  or  may  mistake  the  law. 
As  Lord  Mansfield  said,  in  deciding  a  case  for  a  wa- 
ger upon  a  point  of  law,  it  would  be  very  hard  upon 
the  gentlemen  of  the  proression,  if  the  law  should 
ever  come  to  be  so  certain,  as  that  such  a  wager 
should  he  held  unfair  because  one  of  the  betters  had 
110  chance  to  win.  In  fact  and  experience,  it  is 
known,  that  the  race  is  not  always  to  the  swifl,  nor 
the  battle  to  the  strong.  The  art  and  cunning  of 
an  adversary  may  prevail  over  fact  and  trvUh.  In 
framing  rules  for  the  administration  of  justice,  they 
^  should  be  reasonable  and  practical;  they  should  not 

,  Ije  suph  as  will  deter  m«n  from  seeking  their  rights, 
nor  lay  them  under  such  severe  requisitions  and  pen- 
alties in  prosecuting  their  reasonable  and  apparent 
claims,  as  that  they  can  not  find  the  necessary  securi- 
ity,  or  be  subjected  to  the  mere  power  and  arbitrary 
will  of  the  adversary,  in  case  of  failure.  If  Alexau' 
der,  had  sued  a  writ  of  replevin,  and  after,  carried 
the  boats  to  New  Orleans,  the  sberiff,  upon  a  writ 
Je  retorno  iMbindo^  must  have  returned,  that  the  boats 
^  were  eloigned — elongata.     Is  it  a  reasonable  rule,  to 

'prescribe  to  Alexander,  to  regain  his  property,  that 
lie  should  give  bond  and  security  to  return  the  boats 
in  case  he  fails  in  his  action,  when  by  so  doing,  and 
using  his  boats  in  the  only  way  th^'it  they  were  fit 
for  use,  he  incurred  a  risk  of  subjecting  himself  to 
»  the  power  of  his  advcrsiiry  in  a  writ  of  distresse  infi' 

nUe7  The  remedy  by  bill  in  equity  is  prefera- 
ble; because  the  injunction  is  obtained  by  applica* 
«  -tion  to  the  sound  discretion  of  the  judge,  grounded 
on  a  statement  of  the  right,  verified  by  affidavit;  the 
writ  of  replevin  issues  at  the  mere  will  of  the  plain<- 
tiff;  the  injunction  bond  is  moulded  by  the  chancel- 
lor, to  suit  the  nature  of  the  case;  the  bond  in  re- 
plevin is  for  tlie  return  of  the  property;  the  i-eme- 
dy  in  equity  is  under  the  control  aiid  authority    of 
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ar 
the  court,  to  make  such  orders  from  time  to  time  as  Bouldin 
the  facts  and  exigencies  may  require,  and  is  there-  ^    ^^' 
fore  more  in  subserviency  to  the  purposes  and  ends       ^^'^° 
of  justice.     If  Alexander  had  sued  a  writ  of  replev-  Dissent  of 
in  to  get  back  his  boats,  his  removftg  them  beyond  cb.ja8.BiBB. 
the  jurisdiction  of  the  court,  and  beyond  the  possi- 
bility of  return,  would  have  been   in  violation  of 
that  which  the  law  intends  by  allowing  the  writ  and 
requiring  bond  and  security  to  have  a  return  of  the 
property,  if  so  awarded  by  the  cdqfirt.     Full  many 
an  innocent  man  has  been  condemned,  and  many  a 
guilty  man  has  escaped;  " — not  always  on  the  guilty 
head  descends  the  fated  flaSh."    I  do  not  think 
therefore,  that  Alexander  was  boimd  to  incur  the 
risk  of  a  judgment  de  retomo  habendo,  with  all  the 
consequences  attendant  upon  a  return  of  ebngato,how- 
ever  confident  in  his  own  mind,  that  the  boats  were 
aot  liable  to  the  execution.     I  think  it  belongs  to  the 
jurisdiction  of  a  court  of  equity  to  assure  to  the 
right  owner  the  specific  thing,  when  wrongfully 
dispossessed  by  colour  of  the  precepts  of  the  law. 

There  are  cases  in  this  court  which  deny  the  ju- 
risdiction of  a  court  of  chancery;  there  are  cases 
also  which  alBrm  the  jurisdiction.  The  cases  re- 
ported, which  were  discussed,  and  denied  the  juris- 
diction, are  Nesmieth  vs.  Bowler,  3  Bibb,  487, 
Kendrick  vs.  Arnold,  4  Bibb,  236;  and  Watkinsvs. 
Logan  &c.  3  Mon.  20;  other  cases  have  also  been 
decided  upon  the  authority  of  those,  as,  Meridith  . 
vs.  Hickman,  1  Marsh.  242;  Wickliffe  and  McKin- 
Icy  vs.  Hickman,  same  book,  and  perhaps  several 
others  have  been  .decided  in  this  court  iub  nIenHo, 
upon  the  authority  of  Nesmieth  vs.  Bowler  and 
Kendrick  vs.  Arnold.  I  recollect  but  one  other  case, 
and  that  went  off  because  judge  Owsley  thought  the 
court  had  no  jurisdiction,  and  I  was  of  opinion  the  ^ 

court  had  jurisdi<;^ion,  but  that  the  complainant's 
claim  was  fraudulent.     Opposed  to  those  decisions,  j^ 

and  in  affirmation  of  the  jurisdiction,  are  the  cases 
of  Meaux  vs.  Haggjn,2Bibb,244;Mu6inty'sadmV. 
vs.  Haggin,  2  Bibb,  267;  Randolph  vs.  Randolph,  3 
Muof.  99;  Wilson  vs  Trent  and  Butler,  3  Munf.  564;  * 

Osburn  vs.  Bank  U.  S.  9  Wheat.  845. 

Vol.  VII.  3  E 
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BouLDiir    .       In  McGinty's  adin'r.  vs.  Hagpin,  the  question  of 

^"'         jarisdiction  is  esaminedi  and  affirmed  on  the  ground 

ALKXAWPgft.  ^i^j^^  ,,^^^  ^f  ^^  gj^j^^  ^„jg  ^f  equity  is  to  aid 

DiMentof  the  common  law,  fa  cases  in  which  its  protection  and 
cb.jtt8.BiBB.  redress  are  inadequate  to  the  common  purposes  of 
justice."  Th^eOiirt  further  said:  ^^But  it  appears 
in  the  cause,  that  the  executions  were  levied  on  slaves. 
Now  when  we  consider  how  often  the  common  law 
redress  of  remunerating  in  damages  the  loss  of  slaves 
thus  seized  and  sold^  would  poorly  compensate  the 
owner  it  is  conceived,  as  forming  a  just  case  for  the 
interposition  of  cbancerv,  to  enjoin  the  sale  at  law. 
The  case  of  Meaux  vs^  l)aggin  &c.  decided  by  this  ' 
court  at  last  term,  was,  in  principle,  just  such  a  case, 
except  that  the  court  in  tliat  case  thought  the  slaves, 
subject  to  the  debt.  But  the  question  of  jurisdiction 
was  properly  not  controverted." 

In  consequence  of  the  notice  of  the  case  of  Md- 
Ginty's  adm'r.  vs.  Haggin,  taken  in  Watkins  vs. 
Logan  &c.  with  a  view  to  shake  the  authority  of 
that  case,  upon  this  question  of  jurisdiction^  I  have 

Sain  looked  into  the  opinion  last  delivered,  in 
cGinty's  admV.  vs.  Haggin.  The  petition  for  a 
rehearing  objected  to  the  jurisdiction  of  a  court  of 
equity;  it  suggested,  that  the  complainant,  (the  ad- 
ministratrix) ought  to  have  set  forth  what  assets 
came  to  her  hands,  before  she  should  be  relieved 
upon  her  bill  claiming  the  slave  in  her  own  right, 
and  that  the  court  had  mistaken  the  Act  as  to  com- 
plainant's  right  of  property.  The  answer  had  de- 
nied that  the  slave  was  the  propertjr  of  the  com- 
plainant in  her  own  right,  and  the  evidence  did  not 
prove'  the  slave  levied  on  to  be  the  one  alluded  to 
in  the  writing  by  which  she  claimed.  The  ques- 
tion of  jurisdiction  was  certainly  preliminary  in  its 
character;  and  if  the  appellate  court  had  supposed 
that  the  case  was  not  a  proper  subject  of  equitable 
jurisdiction,  then  the  bill  shotdd  iiave  been  dismiss- 
*  ed  for  that  cause,  leaving  the  complainant  to  pursue 

her  claim  in  a  court  competent  (o  hear  and  decide 
upon  it.  So  far  from  dismissing  the  bill  for  defects 
of  jurisdiction,  the  court  said:  On  a  re-examina^ 
tion,  two  questions  have  principally  attracted  the 
attention  of  the  court,  ^Hhe  first  is,  the  frilme   of 


Digitized  by'vjOOQlC 


JUNE,  1828.      •  435 

the  complainant  to  set  forth  the  anaonntof  assets,  or  Botmrnir 
an  equivocal  denial  of  any;  2nd.  whether  the  prop*  ^    ^^ 
erty  executed,  belonged  to  the  admmistratrix  kiher    '^^^^°*^' 
own  right.     On  both  these  grounds  the  court,  on  a  Dinentof 
more  thorough  examination  of  the  case,  is  of  opin-  ch.  jut.  Bibb. 
ion  that  the  former  opiniofv.i/  this  court  cannot  be 
maintained."    On  the  first  poini^  the  court  enter  in- 
to the  reasoning,  to  show  why  she  ouj^ht  to  have  set 
forth  the  assets,  so  that  they  might  Tiave  been  ap- 
plied to  the  execution  which  issued  against  her  as 
administratrix;  that  as  complainant  seeking  equity, 
she  ought  to  do  equity;  and  that  by  the  omission  to 
state  the  assets,  the  defendants  were  liable  to  repeat- 
ed vexation;  and  conclude  this  fir&t  point  by  saying, 
^^we  cannot  sustain  the  bill  for  this  omission  or 
failure  on  the  part  of  the  complainants.''    Does  this    « 
savour  of  a  want  of  jurisdiction.^     On  the  second 
point,  the  court  decided  the  fact  against  the  com- 
plainant.    She  had  not  shown  that  the  property 
levied  on  was  the  part  assigned  to  her;  so  as  not  to 
be  liable  to  the  execution  against  her  as  administra- 
trix.    Thus  her.  claim  was  concluded  by  the  decis- 
ion.   Comparing  the  two  opinions,  with  a  view  to  '' 
this  question  of  jurisdiction,  I  feel  fully  warranted 
ID  saying,  the  last  opinion  is  a  confirmation  of  the 
first  upon  this  question,  and   tiM  all  the  force  of  a 
decision  in  favor  of  the  jurisdiction  decided,  re- 
considered, and  approved.     Will  it  be  said,  that  in 
the  last  opinion,  the  judges  of  this  court  did  not 
understand  the  difference  of  efiect,  between  turning 
the  case  upon  the  question  of  jurisdiction,  ana  de- 
ciding it  on  the  merits,  or  that  they  did  not  under- 
stand their  duty  to  decide  the  case  on  defect  of  ju- 
risdiction, if  such  was  their  opinion. 

hi  Wilson  and  Trent  vs.  Butler  and  others,  (3  , 
Munf.  564,)  the  conrt  of  Appeals  of  Virginia,  upon 
this  question  of  jurisdiction,  delivered  their  opin- 
ion in  these  words:  ^*The  court  is  of  opinion,  that  ^ 
although  a  partv  whose  property  is  taken  in  execu- 
tion to  satisty  tne  debt  of  another,  may  proceed  to 
recover  that  property,  or  damages  for  the  takins 
Mid  detaining  thereof,  in  a  court  of  law;  and  al- 
though it  is  competent  to  the  sheriff,  having  doubts 
as  to  the  titl^  of  the  property  taken  in  execution,  to 
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BorLDur        deamid  from  the  creditor  m  indeimifying  bond, 
^*'  porsinuit  to  the  act  iu  sach  case  macle  and  provided, 

LcxAiTPEm-  y^  neither  of  these  remedies  arc  io  exclusion  of  a 
DiMeot  of      proceeding  in  eqnitj,  having  for  its  object  the  re- 
cb.jBi.  Bibb,  tention  of  the  property  in  specie.     Every  agree- 
ment on  which  the  jurisdiction  of  the  courts  of 
equity,  to  compel  a  performance  of  a  contract   in 
specie,  is  founded,  is  sui^iosed  to  hold  with  equal 
force  at  least,  in  lavour  of  retaining  a  subject   of 
property,  which  another  having  no  title  thereto, 
claims  to  arrest  and  dispose  of  by  means  of  an 
execution,  rather  than  turn  the  rightful  owner  round 
to  seek  an  uncertain  and  inadequate  reparation  in 
damages.     On  thb  ground,  the  court  is  of  opinion, 
''     that  the  declared  principle  of  the  decree  before  us 
is  erroneous." 

In  Osbum  vs.  the  Bank  of  the  United  States  (9 
Wheat.  845,)  the  supreme  court  of  the  United  States, 
susUrined  the  jurisdiction  of  a  court  of  equity  to 
restore  the  money  and  notes  which  had  been  taken 
(wrongfully,  as  that  court  said,)  under  a  distress  for 
non-payment  of  the  tax  levied  on  the  Bank.     With- 
out meaning  to  assent  to  the  opinions  expressed  up- 
on the  other  questions  involved  in  that  case,  I  am 
fully  satisfied,  that  the  question  of  the  general  juris- 
diction of  courts  at-  equity  to  assure  to  the  right 
owner  his  property  agamst  a  wrongful  taking  under 
colour  of   law,  was  there  properly  settled.     The 
principle  upon  which  the  jurisdiction  is  ulaced  iu 
that  decision,  is,  ^^that  a  court  of  equity  will  always 
interpose,  to  prevent  the  transfer  of  a  specific  arti- 
cle, which,  if  transferred,  will  be  lost  to  the  owner. 
Thus  the  holder  of  negotiable  securities,  indorsed 
in  the  usual  manner,  if  he  has  acquired  them  fraud- 
ulently,  will  be  enjoined  from  negotiating  them; 
because,  if  negotiated,  the  maker  or  indorser  roust 
•pay  them.     Thus,  too,  a  transfer  of  stock  will  be 
restrained  in   favor  of  a  peason  having  the  real 
property  in  the  article.     In  these  cases  the  injured 
party  would  have  his  retnedy  at  law;  and  the  prob- 
ability that  this  remedy   would    be  adequate,  is 
stronger  in  the  cases  put  in  the  books,  than  in  this, 
where  the  sum  is  so  greatly  beyond  the  capacity  of 
an  ordinary  agent  to  pay.     But  it  is  the  province  of 
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a  court  of  equity  in  such  cases  to  arrest  the  injury,  Bouldiiv 
and  prevent  the  wrongs     The  remedy  is  more  ben-  .     ^*' 
eiicial  and  complete,  than  the  law  can  give."  LEXAwpgR. 

The  injunction  against  committing  waste,  is  '^iw'^tof 
founded  on  the  same  principle  of  assuring  to  the  ^  *^"'*  *^*' 
right  owner  tlie  specific  j)i«fl})erty:  damages  might 
be  recovered  for  the  waste,  but  will  not  restore  the 
thing.  This  bill  is  not  a  suit  to  have  satisfaction 
for  a  tresspass;  but  a  suit  for  the  specific  thing;  to 
have  the  very  thing  wrongfully  taken;  there  are  no 
damages  asked  for  the  trespass,  that  is  waived  as  in 
detinue.  The  bill,  in  all  such  wrongful  seizures  by 
the  sheriff,  is  for  specific  execution  of  the  right  of 
the  complainant  to  have  the  thing,  and  to  be  pro-  ^. 
tected  in  the  use  and  enjoyment  of  his  right.  For- 
tified, as  I  am,  by  the  former  decisions  of  this  court,  » 
and  by  the  concurrent  opinions  of  so  many  learned 
and  able  jurists,  I  cannot  consent  to  destroy  so  use- 
ful a  branch  of  the  jurisdiction  of  courts  of  eqnity, 
one  so  important  to  the  security  of  projjerty.  The 
idea  that  an  action  of  detinue,  trover,  or  trespass, 
gives  adequate  redress  for  loss  of  projierty  wrong- 
fully taken,  is  abandoned.  The  sense  of  every  man 
tells  him  that  a  future  recovery  after  delays  incident 
to  a  suit  at  law,  is  not  an  adequate  redress  for  the 
privation  and  injury  sustained'*by  wrongful  abduc- 
tion of  property.  Yet  this  redress  by  trespass,  tro- 
ver, or  detinue,  is  the  causte  assigned  in  Kendrick 
vs.  Arnold,  and  in  Nesmieth  vs.  Bowler.  The  case 
of  Watkins  vs.  Logan  rests  upon  those  forii>jpr  de- 
cisions. Now,  the  writ  of  replevin  is  assigned  as  ** 
the  cause  for  denying  the  remedy  by  bill  in  equity. 
If  the  writ  of  replevin  will  lie^  yet  it  is  but  little 
understood,  and  less  lised  in  this  community,  it  is  not 
exclusive  of  the  remedy  by  bill  in  equity.  Thib 
remedy  by  bill  is  more  simple  and  less  liable  to  mis- 
take or  abuse.                                                             • 

My  opinion  is,   that  the  decree  of  the  circuit  \ 

court  be  affirmed;  but  by  the  opinion  of  the  other 
judges  of  the  court,  it  is  to  be  reversed  for  want  of 
jurisdiction. 

TripM  for  appellant;  Mayea  for  appellee. 
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Talbot  vs.  Cook  and  Carrington. 

Error  to  the  Nicholas  Circuit;  William  O.  Brown,  Jadge. 
Jk9ignu8  of  choHs  in  action, 
ChiefJastice  Bibb  delivered  the  Opioionof  the  Court. 

CarrinCpTon  beiDg  indebted  to  Tal- 
bot and  Baylor,  mercfitants  and  partners,  (of  whom 
Talbot  is  the  survivor,)  left  with  their  clerk,  Wal- 
ton, a  note  on  Redman  for  collection,  to  be  applied 
towards  the  payment  of  Carrington's  debt.  Wal- 
ton gave  a  receipt  for  the  note,  but  did  not  specify 
the  use  to  whicti  the  money  was  to  be  applied,  if 
collected.  Cook,  in  the  name  of  Carrington,  ob- 
tained a  judgment  acainst  Talbot  for  the  money  col- 
lected of  Redman.  Talbot  exhibited  his  bill  for  re- 
lief against  Carrington  and  Cook,  setting  forth  the 
circumstances,  that  the  note  was  left  for  collection 
with  their  clerk,  Walton;  that  Walton  receipted  for 
the  note  in  the  name  of  Talbot  only,  and  not  in  the 
name  of  the  firm;  that  the  partnership  bad  been 
dissolved,  and  that  by  the  terms  of  dissolution,  Tal- 
bot became  the  owner  of  all  the  credits  of  the  firm. 
The  bill  alleged,  that  Cook  never  had  any  assign- 
ment of  the  receipt,  nor  even  the  receipt  itself;  but 
if  he  ever  had  it,  he  obtained  the  receijlt  by  fraud 
and  collusion,  and  m^  indebted  to  Carrmgton,  and 
that  Cook  prosecuted  the  suit  in  the  name  of  Car- 
rington, who  was  out  of  the  country;  that  if  Cook 
had  any  interest  in  the  note  of  Redman  to  Carring- 
ton, he  acquired  it  long  after  the  note  was  left  with 
the  clerk  of  said  Talbot  and  Baylor.  The  bill  was 
taken  for  confessed,  as  to  Carrington. 

Cook  alleges  he  had  the  receipt  and  an  order  from 
Carrington  on  Talbot  for  the  money,  when  collected 
CH  Redman,  both  of  which  are  lost. 

On  final  hearing,  the  bill  of  Talbot  was  dismiss- 
Decree  of  the  e^,  his  injunction  was  dissolved,  and  he  was  decreed 
cir^t  Qourt.  to  pay  ten  per  cent  damages  to  Cook. 

The  case  9s  between  Carrington  and  Talbot,  is 

Evidence.       clear;  as  well  by  the  written  exhibit.  A,  signed  by 

Carrington,  as  by  the  deposition  of  Monson.     It 

appears  that  the  note  on  Redman  was  left  with  Tal* 


Cook^s  an- 
swer. 
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bot  for,  the  purpose  of  satisfying  Carrington's  debt  Talbot 
to  him^  when  collected.  Cooic'ic 

As  to  Cook,  he  is,  according  to  his  own  statement, 


only  the  equitable  holder  of  the  receipt,  with  an  or-  Jetween  a*- 
der  on  Talbot  for  the  nooney;  hisequity  islongpos-  SJiUjof  a 
terior  to  Talbot's  equity;  for  Talbot's  equity  com*  chose  Id  ac- 
menced  when  the  note  was  left  with  his  clerk  for  ^^u,  the  pri- 
collection,  to  be  applied  to  Carrington's  debt  to  pj*^"ifl|*® 
Talbot.     Cook's  commenced  after  Carrington  had 
left  the  country,  and  by  an  order  on  Talbot,  with 
whom  the  note  of  Redman  had  been  left.    Talbot 
never  accepted  that  order.     The  proof  which  the 
parties  have  run  into  for  the  purpose  of  shewing 
now  Cook  obtained  the  order  and  receipt  from  Car- 
rington, whether  fairly  or   unfairly,  or  whether 
Cook  was  indebted  to  Carrington  or  not,  is  all  use- 
less.    Talbot's  equity  is  prior  in  time,  and  Cook, 
in  prosecuting  the  suit  in  the  name  of  Carrington 
was  acting  without  authority. 

It  is  ordered  and  decreed,  that  the  decree  of  the  Decree. 
circuit  court,  upon  tJie  bill  of  the  complainant,  Tal- 
bot, be  reversed;  and  that  the  cause  be  remanded, 
with  direction  to  enter  a  decree,  perpetually  enjoin- 
ing proceedings  on  the  judgment  at  law,  and  also 
decreeing  that  Cook  pay  the  costs  at  law  and  in 
chancery. 

Deptw  and  Sh^herd  for  plaintiff;  TripkU  for  de- 
fendants. 


Divine  vs.    Harvie,  chanceei 

Appeal  from  the  Franktin  Circait;  Hetcry  Davidge,  Judge.     Case  101. 

Con^Uutiondl  law.     Suits  againsi  government.    Public 
creditors.    Auditor  and  Treasurer.     Choses  in  action. 
Mbmiamm.    Statutes.    Construction.' 
Judge  Mills  delivered  the  O^ioion  of  the  Coui  t.  J  one  «7. 

The  legislature  of  Kentucky,  at  their 
session  of  1826,  allowed  to  Roger  Divine,  $252  50,  C««»  »*»*«<» 
for  cutting  and  jpiling  wood,  for  the  house  of  rep- 
resentatives, daring  tiiat  session,  and  this  allowance 
was  made  in  the  ordinary  appropriation  bill. 
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John  Harvie,  who  was  a  creditor  of  said  Divine, 
by  judgment  and  an  Execution  of  /!en/acuw  thereon, 
returned,  "no  property  found,"  filed  his  hill  in  equi- 
ty, to  subject  this  claim  of  Divine  against  the  State, 
to  the  satisfaction  of  his  judgment  under  the  act 
of  assembly  which  authorizes  a  bill  in  equity  to  sub> 
ject  equitable  estates  and  choses  in  action  to  the  sat* 
isfaction  of  such  judgments.  He  made  said  Divine, 
the  Auditor  and  Treasurer  of  the  State,  parties,  and 
prayed  that  the  Auditor  might  be  directed  by  the 
decree  of  the  court  to  draw  the  warrant  in  his  fa- 
vor, and  the  Treasurer  to  pay  it  in  satisfaction  of  so 
much  of  the  judgment. 

There  being  no  dispute  about  tive  facts  of  the 
cause,  Divine  submitted  the  case  to  the  court  on  de- 
murrer to  the  bill,  for  a  final  decree.  The  court 
below  decreed  in  favor  of  the  complainant  and  di- 
rected the  Auditor  to  draw  the  warrant  to  Harvie, 
and  the  Treasurer  to  pay  him  the  amount. 

From  this  decree  Divine  has  appealed. 

The  act  of  assembly,  under  which  these  proceed- 
ings were  had,  reads  thus: 

"Whenever  an  execution  ot  fieri  fadaSy  founded 
upon  any  judgment  or  decree,  or  upon  any  bond 
having  the  force  of  a  judgment,  shall  issue  to  the 
pro})er  officer,  and  be  returned,  as  to  the  whole  or 
any  part  thereof,  in  substance,  that  the  defendant 
hath  no  effects  in  his  bailiwick  to  satisfy  the  same, 
the  proper  court  or  courts  of  chancery  shall  have 
jurisdiction,  on  bill  filed,  to  subject  to  the  satisfac- 
tion of  such  judgment,  decree  or  bond,  any  choses 
in  action  belonging  to  the  debtor,  and  also  any^  equi- 
table or  legal  interest  in  any  estate,  real,  personal  or 
mixed,  which  the  debtor  may  be  entitled  to;  and 
to  that  end  may  bring  other  parties  before  the  court, 
and  make  such  decree  as  may  be  equitable  under  the 
jurisdiction  hereby  conferred." 

The  expressions  of  this  statute  are  very  broad, 
and  it  does  subject  to  the  power  of  the  chancellor, 
the  interest  of  the  defendant  of  almost  every  char- 
acter. It  is  now  our  part  to  consider  whether  it  is 
broad  enough  to  reach  this  demand  of  Divine  a- 
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gainst  tbe  Stateand  subject  it  to  his  debts;  orwhetb-  Dinxx 
er  this  appropriation  by  the  State  is  excluded  in  this  ^  ^"* 
provision.  ^*^"' 

It  seems  to  be  conceded  on  all  hands,  that  the  State  Qamiot 
State  cannot  be  made  a  party  defendant,  and  is  not  ''^"^•d  in  her 
suable  in  her  own  courts.  ^'"^  ^'*'^'^- 

Although  the  constitution  has  declared,  that  ^^Tlte  There  has 
General  .^sembly  shall  direct  by  law  in  what  man-  a^^ent ^do- 
ner and  in  what  courts  suits  may  be  brought  against  der  the  ' 
the  commonwealth,'^  yet  that  body  has  never  com-  clause  of  the 
plied  with  this  direction;  but  has  hitherto  kept  in  ^^^J^h^^^^rts 
their  own  power  the  granting  of  justice  to  creditors  the^lejida^  ^ 
of  the  State  on  petition.     This  voluntary  grant  of  ture  to  pro- 
the  State  to  individuals  is  the  only  judgment  and  ^*^***?^„, 
execution  to  which  the  Stete  is  subject.     Whatever,  Sought  a- 
then,  the  claims  of  Divine  may  be  against  the  State,  gainst  the 
and  however  clearly  they  may  be  acknowledged,  »***®- 
the  State  cannot  become  a  garnishee;  and  we  cannot 
suppose  that  this  act,  granting  jurisdiction  to  the  ^^^a^'""^' 
chancellor,  was  intended  to  make  the  State  suable,    garnishee. 

Nor  do  we  rohceive  that  the  Auditor  and  Treas-  g^..  ^ 
tirer  are  proper  ^rties  to  the  controversy;  or  that  be  marnSdn- 
they  can  be  used  as  a  substitute  for  the  State.     They  ed  against 
'  are  not  officers  appointed  to  defend  the  interest  of  the  auditor 
the  State  generally,  although  by  special  act  of  as-  a?phJuS"kr 
sembly  they  may  be  used  as  such.     The  attorney  place  of  the 
^neral  has  more  claims    to  the  general  appoint-  ^^^^^)  ^^  ^^ 
laent,  to  defend  the  rights  of  the  State.  ^^^^  ^Jl'd^mo- 

The  only  analogous   case,  in   our  recollection,  "//Jji^f,**"^ 
ivhich  might  be  supposed  to  s:\re  color  to  the  right 
mi  making  the  Auditor  and  Treasurer  parties,  when  case  of  Os- 
the  JState  could  not  be  sued,  is  that  of  Osborn  vs.  bom  vs  the 
United  States  Bank,  9  Wheat.  738.     But  the  analo-  ^^f^^^^ 
gy  between  the  cases  fails  in  an  important  particular.  ^^^  itrprin- 
In  that  case,  under  &n  act  of  the  general  assembly  ciplliitated. 
of  Ohio,  the  Auditor  issued  his  warrant,  to  an  offi- 
cer of  his  own  appointment,  to  seize  and  take  by 
distress,  from  the  Bank  of  the  United  States,  or  one 
of  its  branches,  a  sum  of  money  assessed  by  an  act 
of  the  legislature  on  the  branch,  as  a  tax  due  the  State         4 
for  exercising  the  corporate  franchise  within  the 
State.     The  officer  so  appointed  executed  the  war- 

VoL.  VII.  3  P 
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raiit^  took  |100yOOO,and  depoiited  h  with  the  Tieas- 
tirer,  who  received  it,  tna  the  bill  broi^kt  by  the 
bank  with  injunction,  made  the  Auditor,  the  officer 
ther  attempts  to  execute  the  act  of  the  legislature,  and 
of  distress,  and  Treasurer,  ]^rties,  restraining  fur- 
praying  a  restoration  in  specie  of  the  sum  already 
taken.  It  was  objected,  that  the  State  was  not  sua- 
ble; that  it  was  a  controversy  between  the  bank  imd 
the  State,  substMtiaUy;  and  of  course,  that  the  suit  ~ 
wootd  not  lie.  It  was  ruled  bj  the  court,  that  if 
the  State  had  been  liable  to  suit,  the  bank  would 
hava  had  its  election,  to  sue  the  State,  or  her  agents^ 
who  had  bec^nne  liaMe,  by  attempting  to  execute  a 
void  act,  under  which  they  could  not  justify;  and 
of  course  as  the  State  could  not  be  sued,  her  ex- 
eonption  did  not  defeat  tbe  cause  of  actioft  against 
the  agents;  thet  they,  by  executing  a  void  ad,  were 

EnsonaUy  liable,  and  by  reason  of  that  persoaat 
bility,  they  were  proper  parties,  and  therefore 
the  pvocosdiiigB  against^  theoA  might  be  sintained 
wilhottl  joining  the  State,  just  aetheaetuaf  tresBpaas- 
or,  who  commits  his  trespass  at  the  command  of 
another,  may  be  made  responsiCle  alone,  without 
uniting  the  person  who  gave  the  command. 

In  this  case,  there  is  a  total  virant  of  personal  lia<- 
biUty  on  the  part  of  the  Auditor  or  Treasurer. 
There  ia  no  claim  against  them  as  individuals;  an4 
as  officers^  they  are  not  appointed  to  deJimd  f0r  the 
State,  and  of  course  there  is^a  total  defeat  of  parlie» 
here  as  garnbhees,  or  stakeholders  of  the  fund^ 
which  the  chancellor  is  called  upoa  to  subject* 

As  the  State  iff  not  suable,  and  the  AvAlor  ani 
Treasurer  are  not  proper  parties  in  lieu  of  the  State, 
it  remains  to  inquire  whether  this  bitt  can  be  sus« 
tained  against  Divine  alone,  and  whether  the  chian* 
cellor  ought,  or  oaght  not,  ta  compel  Divine  to  tms- 
for  this  claim,  or  to  give  an  authority  to  the  Auditor 
to  draw,  and  the  Treasurer  to  pay  over  tathe  com- 
plainant. It  may  be  urged  that  the  equity  of  sack 
a  couree  is  strengthened,  because  Divine  hae  a  right 
to  tbe  fond,  and  the  coosplainant  cannot  make  thsr 
person  who  owes  it  a  party,  to  subject  it. 

This  money  due  from  tlie  State,  was  no  part  of 
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the  estate  of  Divine  imtil  he  received  it,  because  the  'Divnts 
claim  attached  to  no  specific  money,  and  therefore  „    ^^ 
not  within  those  expressions  of  the  act,  which  sub-    ^*^'' 
ject  estate,  real,  personal  or  mixed. 

Nor  can  it  be  strictly  said  to  be  a  chose  in  action,  Demand  on 
which  literally  signifies  a  thing  for  which  an  action  JjoVaVhole 
may  be  brought,  and  we  have  seen  that  no  action  in  action, 
would  or  could  be  brought  for  this  sum,  in  favor  of  within  the 
Divine,  against  the  State.  itatute. 

But  as  Divine  might  have  proceeded  by  manda-  f?^****"^^ 
mua  against  the  Auditor  and  Treasurer,  to  compel  for  ^om 
them  to  pay  this  money  out  of  the  Treasury,  in  there  had 
case  of  their  refusal,  it  may  be  urged,  that  the  claim  ^f^  appro- 
comes  within  the  spirit  of  the  term^  chose  in  action,  JJltate^ma 
and  therefore  is  at  least  within  the  equity  of  the'  act.  it  aeemsT  ^' 

This  reasoning  is  entitled  to  weight,  and  might  mandamui 
command  our  assent,  was  it  not  for  another  mle  of  against  the 
law,  which  operates  to  the  exoneration  of  this  claim,  auditor  and 
It  18  a  rule,  that  the  commonwealth  is  not  embraced  ^aj^uhwi 
by  an  act  which  is  made  to  operate  between  iadivid-  to  pay  the 
uals,  unless  there  is  something  in  the  act  which  money  out  of 
shews  an  intention  to  subject  the  State  to  the  same  ^^^  (i^asorj* 
rwlc-  State  is  not 

The  act  unquestionably  intended  to  subject  the  by  a'n  act 
debtors  of  a  debtor  to  the  demands  of  the  creditoif  madetoope- 
of  but  one  of  them.    But  did  the  legislature  intend  <^^®  between 
to  make  the  State  such  a  debtor  as  that  she  should  '^lew  ."ITch 
be  com|)elled  to  pay  her  debts,  to  the^creditor  of  intention  is 
her  creditor?    ^e  conceive  not;  and  evils  might  apparent  in 
result  to  the  public  weal,  if  contracts  made  with  ^®  ^^** 
the  State,  could,  by  construction  only,  be  emptied.  Act  subject- 
and  made  fruitless  at  the  instance  of  the  creditors  of  ingthe  debts 
ber  contractor.  ^'-^-^8;, 

The  credit  of  the  contractor  with  government,  *<>  *»**  credit- 
may,  and  frequently  does,  depend  upon  the  credit  of  ^bra?e  a^ 
the  government,  the  belief  that  government  is  able,  debt  duc^y 
enables  the  contractor  to  obtain  what  the  govern-  the  sute. 
ment  needs;  and  if  other  creditors  can  change  the  £ibct  of  the 
destination  of  the  fund,  the  contractor  may  sink,  contrary  con- 
and  the  government  suffer  injury  by  the  failure.         ifwction.        ^ 

To  make  the  matter  more  palpable,  we  will  ap-  Same  law,  it 
ply  the  rule  to   the   government  of  the   Unitedf  ^*t^'' ^^ 


Digitized  by  VjOOQ IC 


444 

DlYlNS 
VS. 

Hartik. 

debts  dae 
from  the  V, 
States. 


Decree, 


MONROE'S  REPORTS. 

States,  and  suppose  that  creditors  of  her  mail  con* 
tractors,  or  contractors  for  the  sustenance  of  the  ar* 
my,  could  compel  such  contractors,  by  the  decree 
of  a  court  of  equity,  to  assign  over  and  transfer  the 
securities  and  vouchers  of  the  government,  for  the 
demands  due,  and  becoming  due,  from  the  govern^ 
ment.  How  often,  in  that  event,  might  the  transpor- 
tation of  the  mail  fail,  by  such  an  interference  of  cred- 
itors, or  the  sinews  of  war  be  cut,  and  an  army  be 
left  destitute.  Government,  as  a  sovereign,  may  con- 
tract with  whom  she  will,  and  the  credit,  which 
she  sives  by  her  obliffaUon,  may  be,  and  frequently 
is,  the  only  credit,  which  her  contractor  possesses. 
If  that  credit  can  be  directed  to  other  debts,  instead 
of  the  supplies  of  the  government  against  the  will 
of  her  contractors,  injury  to  government,  and  dis- 
grace to  the  officer,  may  be  the  consequence.  It 
would  be  a  mortifying  circumstance,  to  see  a  mem- 
ber of  the  legislature  rendered  unable  to  pay  his 
sustenance,  while  attending  on  its  session,  because  a 
creditor,  who  never  dealt  on  the  credit  of  the  fund 
should  by  injunction,  detain  his  compensation,  on 
which  he  obtained  credit  with  his  host.  Many  in- 
stances of  public  injury,  and  of  disgrace  to  officers, 
might  be  produced,  which  would  result  from  sup- 
nosinff  that  the  debts  due  from  the  government  to 
iier  officers  and  contractors  were  subjected  by  the 
act,  to  the  same  rule  with  individual  debts  which 
induces  the  belief,  that  this  class  of  debts,  or  choses 
in  action,  if  such  they  can  be  called,  were  not  in- 
tended, and  that  without  express  direction,  the 
c'Surts  of  equity  ought  not  to  bring  such  contracts 
of  the  State  to  the  same  footing  with  other  contracts 
and  debts.  It  will  be  proper  that  the  legislature 
should  first  expressly  determine  how  far  with  safety 
the  Staters  own  contracts  and  engagements  shall  be 
thus  involved  in  danger. 

The  decree.  Judge  Owsley  dissenting,  is  reversed 


jadf^e  Owsley  ^'^'^  costs;  and  cause  remanded,  with  direction  to 
dissenting,      dismiss  the  bill  with  costs. 

Dissent  of  Judge  Owslet. 

I  HAVE  not  been  able  to  brinff  my 
mind  to  assent  to  the  construction  put  upon  the  act 
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of  assembly  en  which  this  case  turns,  by  a  majority  Ditine 
of  the  court,  or  the  conclusion  to  which  that  con-  ^  ^^* 
struction  leads.     I  perceive  no  good  reason  for  ex*     ^^^'^' 


cepting  out  of  the  act  debts  due  from  government,  Dissent  of 
whilst  debts  owing  by  one  person  to  another  are  ad-  Judge  Ows- 
mitted  to  be  within  it.  The  interest,  which  the  ^»- 
person  to  whom  debts  of  either  sort  are  due,  has  in 
the  monejr,  according  to  my  understanding,  comes 
literallv  within  the  provisions  of  the  act.  To  bring 
debts  due  from  government  within  the  operation  of' 
the  act,  it  is  not  necessary  to  maintaip  that  such 
debts  are  strictly  and  technically  choses  in  action. 
The  act  has  not  only  subjected  to  the  satisfaction  of 
the  judgment  of  creditors  all  choses  in  actions  be- 
longmg  to  the  debtor,  but  it  has  also  expressly  made 
subject  to  judgments  all  eqmUibk  and  legal  interest  in 
any  estate,  realy  personal  or  mixed^  to  which  the  debtor 
may  be  entitled;  and  to  my  mind  it  is  perfectly 
clear,  that  the  interest  which  one  to  whom  govern- 
ment is  indebted,  has  in  the  debt,  is  an  interest  to 
which  he  is  entitled  in  personal  estate.  Money,  as 
well  as  any  other  specific  chattel,  is  personal  es- 
tate, and  the  interest  to  which  a  pei*son  is  entitled  in 
any  debt  owing  him,  must  necessarily  be  an  interest 
in  the  money  due,  and  of  course  an  interest  in  per- 
sonal estate.  If  by  the  rules  and  usages  of  equity, 
it  were  impracticable  to  reach  debts  due  from  gov- 
ernment, there  would  certainly  be  great  plausibility 
in  excepting  debts  out  of  the  act.  But  whilst  I  adf- 
mit  government  cannot  be  sued,  I  discover  no  diffi- 
culty in  reaching  any  debts  which  she  may  be  ow- 
ing to  others.  It  cannot  be  done  by  process  against 
government,  but  it  may  be  done  by  acting  on  the 
person  of  him  to  whom  the  debts  are  owing;  and 
although  by  legislative  enaction,  the  decrees  of 
courts  of  equity  may  now,  in  cases  where  such  a 
course  is  proper,  be  enforced  by  writ  of  execution, 
in  ancient  times  they  were  most  generally  enforced 
by  acting  on  the  person  of  the  defendant;  and  there 
is  nothing  in  the  act  of  the  legislature  prescribing  a 
different  course,  to  prevent  the  court  fromenforcioe 
its  decree,  according  to  the  former  practice  and 
usage. 

Though  a  debt  be  owing  by  government,  let  the 
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consideration  of  it  be  what  it  may,  I  discover  119 
reason  for  protecting  the  person  to  whom  it  is  ow- 
ing in  the  enjoyment  of  it,  and  withholding  it  from 
the  demands  of  his  creditors,  that  does  not  equally 
apply  to  debts  of  any  other  sort.  There  is,  in  mor- 
al justice,  the  same  obligation  on  a  debtor  to  apply 
demands  which  he  may  have  upon  government  to 
the  satisfaction  of  debts  owing  by  him,  as  there  is 
for  the  application  of  demands  of  any  other  sort  to 
that  purpose.  Nor  do  I  perceive  the  danger  to 
which  government  will  be  exposed,  by  making  Ui# 
act  embrace  debts  actually  owing  by  her.  After  the 
debt  IS  payable,  it  cannot  be  important  to  the  inter- 
est of  government,  whether  the  money  is  paid  over 
to  the  peison  with  whom  it  was  contracted,  or  to 
any  other.  Though  the  payment  be  made  to  anoth^ 
er,  the  wheels  of  government  may  move  on  as  be- 
fore, without  the  apprehension  of  danger  to  the  post 
office  establishment,  or  fears  that  members  of  the 
legislature  may  be  disturbed  in  their  official  deliber- 
ations. I  view  the  act  in  tlie  lif ht  of  a  remedial 
statute,  and  conceive  that  instead  of  a  strict  con-* 
struction,  it  should  be  expounded  liberally  in  favor 
of  creditors,  for  whos^  benefit  it  was  enacted. 

My  opinion  is,  that  the  debt  due  from  govern* 
ment  to  Divine  is  within  the  provisions  of  the  act, 
and  that  he  should,  by  the  appropriate  decree,  be 
compelled  to  furnish  the  necessary  means  to  enable 
the  complainant  to  recover  the  money. 

Dennjf,  Hoggin  and  Loughhcrough  for  appellant; 
Marshall  and  Crittenden  for  appellee. 
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White  VS.  Brtrwn. 

£rror  to  the  FrankUn  CoontjCovrt. 
Mmimt/tra^wn.  Records.  GnaUy  Courts. 
Jadge  Mills  deliTered  the  Opinion  of  the  Court. 

On  the  18th  day  of  April,  1814,  ad- 
ministration of  the  estate  of  William  White  was 
granted,  by  the  county  court  of  Franklin,  to  Anne 
White,  widow  of  the  decedant,  Willis  A.  Lee,  and 
John  A.  MitcheU. 
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On  th^  21  St  January,  1820,  the  county  court,  crt-  Wnirt 
tered  up  an  order  directing  the  administrators,  Lee  ^  T"*' 
^nd  Mitchell,   omitting  the  administratrit,  to  be  ^^ 


summoned  to  appear  at  the  next  court  and  give  ad-  ordm  reqai- 
ditional  security;  and  that  until  they  did  give  such  ring  the  ad- 
security,  they  be  restrained  from  acting  iLs  ad  minis-  "^nifiratort 
trators.     On  the  18th  of  Peburary,  1822,  another  tioKcu^ 
order  was  entered,  directing  the  same  administra-  vitj. 
tors,  as  well  as  the  administratrix,  to  be  summoned 
to  ap{)ear  at  next  court,  to  give  additional  security 
as  administrators,  and  that  until  they  gave  such  se- 
eority  they  be  restrained  from  acting  as  adminifstra- 
toirs. 

It  does  not  appear,  that  notice  of  either  of  these 
orders  were  ever  given  to  the  administratori^,  or  that 
&ny  snnmions  ever  issued;  nor  is  there  any  further 
«tep  taken  in  pursuit  of  the  adminiistrators. 

On  the  16th  of  February,  1824,  administration  of  Admiai«tra- 
the  same  estate  was  granted  to  Robert  Brown,  as  an  {^Brown 
original  grant,  And  not  as  administrator  de  bonis  rum. 
Nor  is  there  any  thin^  said  concerning  the  former 
administrators,  or  their  office. 

On  the  21st  October,  1826,  Anne  While,  the  sur-  ^^''^J^^'^ 
vi  vor,  the  two  former  adnaifiistrators  having  depart-  ^^^  adm'r. 
ted  ibis  life,  sued  Out  this  writ  of  error  to  reverse 
thefie  orders^  and  anm^l  the  grant  to  Browm 

To  this  writ  Brown  has  pleaded  the  statute  of  Hm-  ^t*  Je  of^ 

^iontf*  limitfttioi». 

At  the  time  the  writ  of  error  issued,  more  than  The  time  of 
three  years  had  elapsed  from  making  the  orders  di-  the  limita- 
recting  a  summoMf  and  restraining  the  administra-  of^^^^A^"* 
tors  from  further  acting.     But  we  cannot  consider  order  of  the  ° 
these  orders  as  a  final  disposition  of  the  first  admin-  county  court, 
istration.     Indeed,  they  are  no  more  than  the  com-  '«ov>ng  an 
mencement    of   proceedings  against  them,   which  ^r^ihanbe 
might  ultimately  terminate  in  aioss  of  their  fiducia-  calculated 

Sr  character,  and  restraining  them  in  the  mean  tin^e.  fro"*  the  final 
ut  it  is  evident,  that  these  orders  did  not  revoke  ^^effe^t  re^ 
the  grant;  and  as  to  the  order  restraining,  it  does  Tokes  the 
not  appear  ever  to  have  been  made  known  to  them,  grant,  not  the 
In  short,  these  orders  can  hardly  be  said  to  be  a  ^^^din^'his 
pending  prosecution  against  them.    They  are  no  ^wen? 
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more  than  a  commencemeDt,  which,  for  any  ihiiig 
that  appears,  was  abandoned.  Between  the  grant 
to  Brown  ^tnd  the  emanation  of  the  writ  of  error, 
three  years  had  not  elapsed;  and  this  is  the  only 
order  that  can  be  construed,  even  by  implication,  to 
terminate  the  power  of  the  first  administrators,  by 
delegating  similar  powers  to  another.  Of  course 
there  is  no  bar  to  the  writ. 

The  grant  of  administration  to  Brown,  while  the 
first  grant  existed  unrevoked,  was  evidently  errone- 
ous. It  is  certain  the  former  grant  existed.  What 
effect  the  restraining  order  might  have  upon  it,  we 
need  not  enquire,  as  they  had  no  notice  thereof;  and 
of  course  it  could  have  no  effect  upon  them.  What- 
ever may  be  the  powers  of  the  court  over  adminis- 
istration  once  granted,  it  is  clear,  that  the  grant  be* 
ing  once  made,  there  is  no  nower  to  repeat  it  to 
others,  until  the  first  is  revoked. 

Judge  Owsley  does  not  concur  in  reversing  the 
last  order,  not  because  the  court  had  a  right  to  grant 
it,  during  another  existing  grant;  but  because  he 
conceives  the  order  making  the  grant  to  Brown,  a 
complete  record;  and  that  the  court,  in  considering 
it,  ought  not  to  take  notice  of  the  previous  grant. 
On  the  contrary,  the  majority  of  the  court  suppos- 
es, that  all  orders  touching  theadministrationol  the 
same  estate,  may  be  considered  as  part  of  the  same 
record,  and  be  noticed  as  such. 

The  order  of  the  court  granting  the  administra- 
tion  to  Brown,  must  be  reversed,  uid  annulled  with 
costs. 

Brown  for  plaintiff*;  Dmny  for  defendant. 
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Herndon's  ex'ors  vs.  Bartlett's  ex' or,   am-^al  to 

THE  UIR.  C 

Error  to  the  FraDklio  Circuit;  MsNifr  Datidg£,  Jadge.        Case  103. 

Lapse  of  time,  Judgnieni.  Executors.    Statute  qf  Kmit»- 
iions. 

Jadgo  OwsLxr  delivered  the  -opinion  of  the  court.  Jane  ft8. 

The  executors  of  Herndon  sued  the  ex- 
ecutor of  Bartlett,  by  warrant   before  a  Justice  of  ^"®  itatcd. 
the  peace,  and  recovered  judgment  for  twenty  nine 
dollars  and  fifty  nine  cents>  besides  interest  and 
cost. 

The  executor  of  Bartlett  appealed  to  the  circuit 
court,  and  a  jury  being  there  dispensed  with,  and,  by 
agreement  of  the  parties,  both  law  and  facts  submit- 
ed  to  the  determination  of  the  court,  judgment  was 
rendered  in  favor  of  the  executor  of  Bartlett. 

To  reverse  that  judgment  the  executors  of  Hern-     ' 
don  have  prosecuted  this  writ  of  error. 

The  object  of  Herndon's  executors  in  bringing 
their  warrant  before  the  justice,  was  to  recover  of 
the  estate  of  Bartlett  the  amount  of  a  judgment, 
which  they  claim  to  have  been  rendered  against  him 
in  their  favor  by  one  of  the  district  courts  of  the 
State  of  Virginia,  at  the  May  term,  1806.  On  the 
trial  in  the  circuit  court,  the  executor  of  Bartlett 
denied  that  any  such  judgment  bad  been  rendered 
against  his  testator;  but  if  it  had,  he  contended  that 
the  amount  thereof  had  been  pi>id.  and  relied  upon 
lapse  of  time  as  evidence  of  the  payment. 

The  whole  evidence  introduced  on  the  trial,  was 
spread  upon  the  record,  by  bill  of  exceptions. 

The  transcript  of  the  record  from  the  district  Jadfirmcnt  for 
court  of  Virginia,  is  conclusive  evidence  that  judg-  ^^JiJU^^by^B*^ 
ment  was  rendered   by  that  court,  in  favor  of  tfie  attorney  in' 
executors  of  Herndon,  against  the  testator,  Bartlett.  fact  for  W,  is 
The  judgment  purports  to  be  against  the  plaintiff  in  ^^IJj^J'b"^ 
court,   without  naming  him;  and  by  the  transcript  and*he  may 
of  the  record,  the  action  seems  to  have  been  brought  be  sued  in 
bv,    and  prosecuted  in  the  name  of,  the  testator,  «^n  »<;tion  en 
Bartlett,  attorney  in  fact  for  John  White;  so  that  J^J^ntJ^  ^" 
Bartlett,  and  not  White,  must  be  understood  to  be 

Vol.  VII.  3  G 
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HBBNDON'a    the  person  against  wkom  the  judgment  was  rendiet-^ 
ex'on.         ^j  by  the  court. 

BARTr.BTT^8      Thc  main  question  relates  to  the  lapse  of  time  be- 

^^  ^^'  tween  the  judgment  by  the  court  of  Yirginia,  and 

Lapse  of  time  ^^^  sulng  out  the  warrant  m  this  case  from  the  jus- 

len  than  SO     tice. 

not,'be"iuffi^^  The  warrant  is  dated  the  1 7th  of  November,  1825; 
cientcvi-  and  the  judgment  was  rendered  by  the  court  of  Vir- 
mwt^^^^^'  ginia,  in  May,  1806;  so  that  there  was  not  twenty 
years  between  the  rendition  of  the  judgment  aird  the 
date  of  the  warrant.  But  from  the  transcript  of  ttie 
record,  which  was  certified  by  the  clerk  of  the  court 
of  Virginia,  in  1818,  it  appears  that  an  execution  is- 
sued upon  the  judgment,,  in  favor  of  Heradon's  ex- 
ecutors, as  long  ago  as  the  28th  of  June,  1806,  and 
that  it  has  never  been  returned  to  his  office;  and  al- 
though full  twenty  years  had  not  run  between  the 
judgment  and  the  date  of  the  warrant,  it  is  contend- 
ed on  the  part  of  the  executor  of  Bartlett,  that  from 
the  fact  of  an  execution  having  issued,  and  not  being 
returned  in  connexion  with  the  lapse  of  time  which 
actually  run,  payment  of  the  judgment  was  correct- 
ly presumed  by  the  circuit  court.  We,  however, 
under  all  the  circumstances  proved  on  the  trial,  think 
differently.  We  would  not  be  understood  to  say, 
that  no  circumstances  can,  in  connexion  vrilh  the 
lapse  of  less  than  20  years,  warrant  a  presumption  of 
payment;  but  it  is  intended  to  say,  that  the  circum- 
Btanoe  relied  on  by  the  executor  of  Bartlett,  and  to 
which  we  have  adverted,  is  insufficient,  when  coo- 
sidered  in  connexion  with  other  evidence  contained 
in  the  record,  to  authorize  the  conclusion  that  the 
judgment  has  been  paid. 

If,  at  the  date  of  the  execution  which  issued  from 
Effect  of  tihe  the  office  of  the  court  of  Virginia,  Bartlett  had  resi- 
fact,  that  an  ded  in  that  state,  or  had  projjerty  there;  the  fact  of 
had^ilelTed  on  ^^^  execution  having  issued,  might  be  plausibly  urg- 

thej 


ann 
turnet^ 

the  defend-  ^y  the  court  of  Virginia,  BartlettTesided,  and  contin- 
ant,  and  non-  ued  to  reside  until  his  death,  in  this  state;  and  there 
renUence  of    y^^  p^  evidence  introduced  conducing  to  prove,  th«t 
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after  lie  left  the  state  of  Virginia,  Bartlett  ever  had  Herndon's^ 
any  property  there,  which  could  havebieen  reached    «*'o"- 
by  execution.     And  not  only  so,   but  it  moreover  BARTLiTr'r 
appeal's  from  the  record,  that  the  executors  of  Hern*   ez'or. 
don  have  at  all  times  been  non-residents  of  this  state;  '■ 
and  that  about  two  or  three  years  before  the  date  of  *«  P^amtiff; 
the  warrant,  the  record  of  the  suit  in  Virginia  was  ment  o*f  de- 
presented  to  Bartlett,  and  payment  demanded',  and.  feDdant,in 
without  even  alleging  that  he  had  paid  the  judg-  ««pport,and 
ment,  he  replied  that  he  would  take  the  advice  of  pfewmpuJn 
counsel;  ana  after  having  done  so,  said  he  was  ad-  of  payment 
vised  that  he  was  not  bound  to  pay  it.     These  cir-  from  lapwof 
cumstances,  we  think,  go  not  only  to  repel  any  fa-  **"*** 
vorable  inference  which  might  otherwise  have  been 
drawn  from  the  issuing  of  the  execution,  but  they 
also  go  to  weaken  the  effect  of  the  lapse  of  time  be- 
tween the  judgment  and  the  date  of  the  warrant.. 
For  although,  as  a  general  rule,  after  the  lapse  of 
twenty  years,  either  a  debt  due  by  bond  or  judg- 
mejDt  will  be  presumed  paid,  tlie  presumption  is  but 
a  presumption  of  fact,  and  may  be  repelled  by  proof 
of  any  incompatible  facts.     Accordingly,  it  is  said,, 
that  the  presumption  (Joes  not  arise,  where  the  obli- 
gor has  resided  abroad  during  the  whole  of  the 
time:   2  Starkie's  Evi.  309.     See  also  the  case  of 
Bear  don  vs.  Searcy's  heirs,  3  Marsh.  544. 

We  have  thus  far  been  considering  the  case  upon* 
gene  J*al  principles,  applicable  to  presumption  of  pay- 
ment irom  lapse  of  time,  and  according  to  those 
principles  we  feel  constrained  to  say,  that  upon  the 
evidence  contained  in  the  record,  no  presumption  of 
payonent  can  be  fairly  inferred.  . 

But  the  judgment  was  rendered  in  the  state  of  ^^^  ^j  vir* 

Virginia,,  and  as  that  state  has  a  statute  limiting  the  ginia  limit- 

time  for  suing  upon  judgments  to  ten  years,  it  may  ingtbe  ao- 

be  contended,  that  under  the  constitution  and  laws  ji^^g^ent  to* 

of  the  United  States,  no  greater  effect  should  be  giv-  lo  year9,doe» 

en  in  this  state  to  the  judgment,  than  would  be  given  not  applj 

to  it  in  Virginia;  and  that  after  the  lapse  of  ten  years  ^^^nt  »- 

from  the  judgment,  the  executors  of  Herndon  should  moTed  froA 

not  be  permitted  to  recover  in  an  action  on  the  judg-  the  state  be-^ 

ment  in  this  state.  ^*^^^  l^^j^t^' 

ment  wai  re- 

Without,  however,  going  into  the  question,  whe-  cotewd  i  the 
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HniNDOK^s    ther  or  not  the  constitution  and  laws  of  the  Uuled 

ex'ort.         States  should  be  construed  to  have  any  applicatuiQ 

Bahtlett'b  ^^  ^^  A<^^*  of  limitations,  which  any  state  may  wAopL 

ex^or.  as  to  the  time  in  which  jadgments  may  be  enforced, 

— — —  it  is  a  sufficient  answer  to  the  argument,  that  the 

proviso  orrtie  Virginia  act  of  limitation  to  which   the  argument 

such  OMM.     aliodes,  contains  a  saving  as  to  persons  against  whom 

judgineuts  are  rendered,  removing  from  that  state; 

and  we  have  seen,  that  Bartleit  had  removed  from 

the  state  before  judgment  was  rendered  against  him^ 

so  that  his  executors  can  derive  no  benefit  from  that 

act,  even  were  it  admitted  to  have  any  influence  in 

this  state,  over  actions  brought  here  upon  judgments 

of  that  state,  as  was  decided  by  this  court  in  the 

case  of  Thompson  vs.  Cobb:  I  Marsh.  507. 

A  majority  of  the  court,  the  chief  justice  dissent- 
Jadgment,  Jng^  are  of  opinion,  that  judgment  should  have  been 
S»en/in^^  rendered  in  favor  of  the  executors  of  Herndon. 
The  judgment  must  be  reversed  with  cost,  the  cause 
remanded  to  the  court  below,  and  judgment  there 
entered  for  the  amount  of  tlie  Virginia  judgment 
and  cost. 

Dissent  of  Chief  Justice  Bjbb. 

In  December,  1825,  Herndon ^s  exec- 
utors sued  and  obtained  judgment  againsi  }an\es 
Bartlett's  executor,  Ireland,  by  warrant  before  a 
justice.  Ireland  appealed  to  the  circuit  court.  By 
ooBsent,  the  cause  was  ^^submitted  to  the  court  for 
final  judgment  without  jury."  Upon  hearing  the 
parties,  the  circuit  court  reversed  the  judgment  of 
the  justice,  and  gave  judgment  for  the  executor, 
Ireland.  The  executors  of  Herndon  moved  the 
court  to  set  aside  the  judgment,  and  grant  a  new 
trial;  which  motion  was  overruled.  The  executors 
of  Herndon  filed  a  bill  of  exceptions  to  the  opinion 
of  the  court  in  refusing  to  set  aside  the  judgment. 

The  bill  of  exceptions  states,  that  the  parties  at 
the  trial  agreed  to  dispense  with  a  jury,  and  to  submit 
the  law;  and  evidence  to  the  court,  without  the  for- 
mality of  drawing  the  pleadings. 

The  plaintifif  in  the  warrant,  save  in  evidence  the 
record  of  the  proceedings  in  the  District  Court  of 
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Virginia,  boklen  in  Fredericksburg,  in  an  action  in  Hcrnbom^s 
which  James  Bartlett,  as  attorney  in  fact  for  John   ^^'^^ 
White,  ckclared  against  the  said  executors  of  Ed-  Bartlett'b 
ward  Herndon,  in  assumpsit;  that  the  said  executors   ex'or. 

and  the  plaintiff  accounted  together  for  moneys  due  •— 

and  owing  from  their  testator,  Edward  Herndon,  ^^^t  of 
in  his  lifetime,  to  said  John  White,  and  upon  that  ^  •*"^- ^'"*- 
account  the  defendants,  executors  of  Hcrndon,  were 
found  in  arrear  to  said  John  White,  in  the  sum  of 
£391  3s.  5d.  and  in  consideration  thereof,  assumed 
to  pay  said  sum  to  the  said  plaintiff.  The  defend- 
ants pleaded  non  assumpsit.  After  jury  sworn  to 
try  the  issue,  the  plaintiff  suffered  a  non  suit,  and 
thereupon  the  said  defendants  had  jud^riQcnt  against 
said  plaintiff  for  costs,  amounting  to  $29  39.  The 
suit  was  commenced  in  October,  1803;  the  judg- 
ment was  rendered  in  May^  1806. 

The  executors  issued  an  execution,  on  the  28th 
May,  1806,  against  the  goods  and  chattels  of  the 
plajntiff>  whi<»  has  not  been  returned  into  the  office, 
as  the  record,  states.  The  record  is  certified  in  due 
form  of  law,  on  the  6th  June,  1818. 

It  was  admitted  by  Ireland,  that  he  was  the  exe- 
cutor of  James  Bartlett. 

The  plaintiffs  in  the  warrant,  the  executors,  of 
Herndon,  were,  and  ever  had  been,  uon  residents  of 
Kentucky. 

James  Bartlett  had  resided  in  Kentucky  twenty 
years,  and  was  always  solvent. 

Two  or  three  years  before  the  warrant,  the  record 
was  presented  to  Bartlett  for  payment,  as  the  wit- 
ness was  informed,  by  Ireland,  Bartlett  replied  be 
would  take  the  advice  of  counsel,  and  was  advised 
he  was  not  bound  to  pay  it,  and  he  accordingly  re- 
fused. This,  the  bill  of  exception  states,  was  ail  the 
evidence, 

It  was  argued  for  the  executor,  that  the  judgment 
of  Virginia  is  against  White.  I  think  the  judgment 
is  against  Bartlett.  It  may  have  been,  that  the  awk- 
ward mode  ef  declaring,  in  the  name  of  Bartlett, 
attorney  in  &ct  for  White^  upon  a  demand  accruing 
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HcuTDos's    to  White,  and  laying  an  assampeit  to  the  plaintiff^ 

^i,^an  Bartlett,  which   he  could  not  proTe,  although  the 

BiKTixTT^t  demand  might  have  been  due  to  White,  produced 

ex'or.  the  non  suit.     But  James  Bartlett  was  tlie  plaintiff 

— ^ who  was  non  suit,  and  against  whom  judgment  for 

lH%Kiit  of      cosis  ^as  given, 
fb.jas.  Bibb. 

Payment,  release,  or  arqoitance,  may  be  presumed 
from  length  of  time.  The  lapse  of  time  is  pre- 
sumptive evidence  of  such  facts.  It  is  so  treated  in 
Shield  vs.  Perkins,  2  Bibb,  387.  This  presumption 
may  be  repelled  by  circumstances;  and  it  is  true, 
that  residence  in  different  st^es  may  be  used  to  re^ 
pel  the  presumption  of  payment,  or  other  acquit- 
ance.  But  that,  also,  is  but  presumptive  evidence 
against  presumptive  evidence.  And  I  think  the 
presumption  of  satisfaction  is  very  strongly  fortified, 
by  the  fact,  that  execution  issued  speedily  after 
judgment,  which  execution  has  never  bieen  returned. 
So  that,  for  aught  that  appears,  satisfaction  might 
have  been  received  by  force  of  the  execntion. 
Questions  of  payment  of  bonds  have  been  left  to  the 
jury,  upon  presumption,  from  sixteen  years.  A  de- 
mand was  made  of  the  testator  in  his  lifetime;  he 
refused  to  {)ay,  and  returned  for  further  answer,  that 
he  was  not  bound  to  pay.  This  was  no  acknowl- 
edgment of  a  debt,  but  directly  the  reverse.  Yet  the 
refusal  is  not  pursued  by  action;  the  suit  was  stilt 
delayed  until  the  death  of  Bartlett,  and  then  it  is 
prosecuted  against  his  executor.  Althougb  the  judg- 
ment is  technically  against  Bartlett,  yet  the  demand 
sued  for  was  evidently  accruing  to  White;  he  may- 
have  paid  it;  where  he  lived  is  not  stated.  Tke 
presumption  of  satisfaction  arising  from  such  gi^eat 
length  of  time,  near  twenty  years,  is  matter  of  fact; 
difference  of  residence  does  not,  as  matter  ef  law, 
do  away  that  presumption  positively;  that  also  is  mat- 
ter to  be  left  to  a  jury.  The  judge  in  this  case 
was  substituted  in  place  of  the  jury,  by  agreement 
of  the  parties;  he  presumed  payment.  Suppose  a 
jury  had  presumed  payment  or  satisfaction,  ought 
the  appellate  court  to  disturb  the  verdict.?  Are 
there  not  strong  circumstances  in  favor  of  such  an 
inference?  Satisfaction,  or  no  satisfaction,  most  9t 
best  remain  in  ffti6io,  after  taking  into  consido^ation 
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the   difference  of  residence   of   the   parties,   and  Herndon's 
weighing  that  against  length  of  time  and  the  other   ^^'"" 
circumstances.     The  residence  has  not  heen  changed  Bartlett's 
since  judgment.     Bartlett  lived  in  Kentucky  wlien   ex'or. 

the  suit  was  brought.     Considering  that  presump-  -; — — 

tion  of  satisfaction  from  length  of  time  is  founded  on  Dissent  of 
a  great  principle  of  public  policy,  necessary  tp  the  ^  '•^"'* 
repose  and  security  of  society,  I  do  not  think  this 
court  would  have  disturbed  the  verdict  of  a  jury 
for  the  defendant;  and  I  think  the  case  stands  before 
this  court  as  if  a  jurv  had  tried  the  cause.     Accord- 
ing to  the. established  doctrines  of  this  court,  a  new 
trial  will  not  be  granted,  where  a  jury  have  found  a 
verdict  upon  presumptive  evidence  on  the  one  side       « 
and  presumptive  evidence  on  the  other,  where  the 
scales  of  evidence  are  nearly  equipoised.     As  a  jury- 
man, I  should  iind  for  the  defendant;  and  I  cannot 
consent  to  reverse    the   judgment   of  the  circuit 
jud^e  for  so  finding. 

My  opinion  is,  that  the  judgment  be  affirmed; 
and  by  the  opinion  of  the  majority  of  the  court 
final  judgment  is  to  be  entered  for  the  executors  of 
Hern«on. 

Daria  for  plaintiff;  Crittenden  for  defendant. 


I    7tai4.>5 
•lU  197 

Trihble  vs.  Taul  caANCEar.     ^^^^^  726 

£rror  to  the  Clarke  Circuit;  Geo.  Shankok,  5ud^e.  Case  104. 

.  Set-<iff  in  equUy.    Jurisdiction.   Judicial  deddons.    Con- 

stittUional  law. 
Judge  Mills  delivered  the  Opinion  of  the  Court.  Jane  218. 

A  NOTE  was  given  by  Taul  to  Jones, 
who  sold  it  to  Tribble  without  assignment.  Trib- 
ble,  in  the  name  of  Jones'  administrator,  after  his 
death,  brought  his  warrant  against  Taul,  and  recov- 
ered judgment  before  a  justice  of  the  peace. 

Taul  filed  this  bill  for  a  set  off  against  the  judg-  Bill  for  set-off 
ment,  and  obtained  it,  setting  up  an  account  for  fees  against  judg- 
due  him,  for  services  as  counsel  and  attoiney  at  law,  "®°*  *'  ^*'^- 
frQ0i  Tribble,  rendered  in  different  suits. 
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Tbibblk  We  conceive  that  the  set  off  ought  not  to  have 

^''-  been  allowed,  for  a  defect  of  jurisdiction  in  thechan- 

^^^'  ___^  cellor.     There  is  no  insolvency  or  absence  of  Trib- 
Set  offin         ^^^  suggested,  or  any  obstruction  to  the  operationof 
equity  allow-  diic  process  of  law  against  him,  and  the  claims  of 
cd  only  when  Taul  are  entirely  legal,  and  not  of  an  equitable  cha- 
there^B  aome   *^<^ter  peculiar  to  a  court  of  equity;   nor  are  they 
obstructi.m     such  over  which  the  chancellor  can  assume  jurisdic* 
to  the  recov-  tion  concurrent  with  a  court  of  common  law. 
ery  of  the  de- 
mand at  ia%7,      There  is  no  connexion  between  the  demands;  one 
or  there  is  nn  j^gg  „q^  form  the  consideration  of  the  other;  nor  is 
s^ofTacon^  there  any  promise  or  agreement  to  set  off  one  against 
nexion  l^-      the  other.     In  short,  we  discover  no  circumstance 
tween  tlmde-  calculated  to  draw  the  claim  of  Taul  under  the  pow- 
thM^circum    ®r  of  ^''^  chancellor.     According  to  the  settled  law 
stanceto  give  of  this  court,  therefore,  the  set  off  ought  not  to 
the  chancel-   have  been  allowed. 
lor  jurisdic- 
tion. But  a  difference  of  opinion  among  the  members 
of  the  court,  requires  that  we  should  say  something 

NeceMity  of  farther  on  the  principles  which  we  have  recited  as 
theuniformi*  ...  1      c  *       'i^  ti^  •  j 

ty  and  stabil-  regulatmg  courts  of  equity,     if  we  were  convinced 

ityofthftde-  that  on  this  jKjint  the  law  was  settlAl  wrong  origi- 
cisions  of  this  nally,  wc  should  not  feel  ourselves  at  liberty  to  de- 
^°"^  *  part  from  it ;  aware,  that  it  is  of  greater  importance  to 

society,  that  the  rule  should  be  uniform  and  stable, 
than  that  it  should  be  the  best  ]>ossible  rule  th&t 
tcould  be  adopted.  In  the  supreme  court  of  a  state, 
as  this  is,  possessing,  with  but  few  exceptions,  ap- 
})ellate  juclicial  power  co-extensive  with  the  state, 
the  influence  which  its  decisions  must  have,  is  evi- 
tlent.  Its  mandates  arc  conclusive,  and  even  its  iic- 
ia  are  attended  to  in  all  the  inferior  courts.  No 
sooner  is  a  decision  published,  than  it  operates  as 
a  pattern  and  standard  in  all  other  tribimals,  and  as 
a  matter  of  course,  all  other  decisions  conform  to  it. 
If  in  this  court,  a  settled  course  of  adjudication  is 
overturned,  then  the  trouble  and  confusion  of  re- 
versing former  causes  succeeds  in  the  inferior  tribu- 
nals;  and  even  the  credit  and  res|ject  due  to  this 
court  is  shaken,  by  the  phenomenon  tiiat  A  has  lost 
his  cause  on  the  same  ground  that  B  gains  his.  And. 
not  only  do  tliese  consequences  follow,  but  some 
still  more  serious  may  ensue.     For  perhaps  oooourt 
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may  strike  the  vitals  of  society  witb  a  deeper  wound  Tribble 
than  a  capricious  departure  in  this  court  from  one  of  ^    ^^* 
its  established  adjudications.     We  ought,  therefore^    ^^^' 
to  be  cautious  not  to  leave  a  course  well  understood; 
and  nothing  but  the  imperious  demands  of  justice 
could  justify  it.     Here  there  is  no  such  demand  up- 
on  us. 

Now,  when  it  is  known  to  us,  that  for  a  space  of 
time  not  much  short  of  twenty  years,  the  principles 
which  we  have  now  recognized  have  governed  all 
cases  of  set-off  in  equity,  we  should  not  depart  from 
them  now.  It  has  been  considered,  and  is  still  held 
as  the  well  settled  doctrine  of  this  eourt,  that  ante* 
rior  to  the  statute  of  set  off,  courts  of  equity  never  ^ 
did  entertain  iurisdiction  of  set  off,  except  in  such 
cases  as  the  following. 

The  demands  must  be  connected,  or  one  must  Cases  in 
form  the  consideration  of  the  other;  or  which  sets  otf 

There  must  have  been  an  agreement  to  set  off  the  may  be  al- 
mutual  demands;  or,  lowed. 

They  must  have  been  demands  already  complete- 
ly liquidated  and  settled  at  law,  such  as  mutual  judg- 
ments; or, 

There  must  be  some  obstacle  to  the  i^omplainant, 
who  strove  to  set  off  his  claim,  proceeding  at  law, 
such  as  nonresidence,  insolvency,  or  the  like;  oVj 

The  claim  must  be  one  over  which  chancery  held 
either  exclusive  or  concurrent  jurisdiction  original- 

ly- 

This  l)eing'the  ground  on  which  the  doctrine  of  statafe  of 
setoff  stood  in  equity  before  the  statute,  it  is  not  set  off  at  law 
changed  by  the  statute;  nor  is  the  broad  and  illimita-  j^aVped  th^ju- 
ble  rule  adopted^  that  wherever  there  are  mutual  risdiction  of 
claims,  of  whatever  character,  there  the  chancellor  courts  of 
will  interfere  with  the  case.  ®^^**y- 

That  the  law  was  so  settled,  independent  of  the 
statute,  is  evident  by  consulting  Montague,  p.  1,  and 
the  language  of  lord  Mansfield  in  the  case  of  Green 
vs.  Farnoer,  1  Black.  Bep.  651,  in  which  he  says: 

'«The  justice  of  allowing  cross  demands  .is  sup-  Principle  of 
ported  by  natural  equity;  the  balance  only  is  really  the  common 
Vol.  Vir.  3  H 
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Tbi^blx       due  in  such  cases.     But  the  common  and  estabVi&hed 
^    ^''  forms  of  law  have  in  general  directed  separate  rem* 

^^^'  edies  to  be  mutually  had,  by  different  actions;  and 

law  againtt    though  where  the  nature  of  the  transaction  consists 
set!  off.before  in  a  variety  of  receipts  and  payments,  the  law  allows 
the  ftatutt.     the  balance  oply  to  be  the  debt;  yet  where  the  mu- 
tual debts  stand  unconnecVtd  with  each  other,  the  law 
hath  said  they  shall  not  be  set  oflf:  courts  of  equity 
ha»e  followed  this  ruk  merely  because  U  was  the  /atr.'' 

This  we  conceive  will  be  found  to  be  the  settled 
role  of  equity,  after  all  the  English  cases  are  exam- 
ined; and  we  conceive  it  would  be  difficult  to  find 
one  adjudicated  case  of  any  authority,  which  adopt- 
«      ed  a  different  rule. 

This  doctrine  has  governed  this  court  from  it& 
CasMof  sets  oriffin,  and  all  the  cases,  relating  to  set  off  in  equity 
off  in  equity  ^{Q  \y^  found  to  wear  the  impress  of  this  principle 
^'  ^  '  on  their  face.     Hence  the  court  will  be  found  ^at^ 

ing,  as  in  the  case  of  Durrett  vs.  Kenton,  4  bibb, 

207,  in  such  language  as  this: 

"With  respect  to  a  credit  claimed  by  Durrett  for 
a  fee  bill,  which  issued  from  the  clerk  of  the  federal 
district  court  against  him,  Simon  and  John  Kenton, 
and  which  has  been  paid  by  Durrett,  it  need  only  be 
remarked,  that  as  it  appears  to  Aaoe  no  connexion  with 
the  main  subject  of  contest,  and  as  Durrett  has  am- 
ple remedy  therefor,  in  the  ordinary  mode  of  action, 
we  suppose  the  circuit  court  properly  refused  to  al- 
low a  credit  in  consequence  thereof."  So  in  the 
case  of  Pryor  vs.  Richard^s  adm'or,  4  Bibb,  357,  it 
is  said: 

"With  respect  to  part  of  the  former  (demands)  as 
they  are  not  even  alleged  to  be  in  any  manner  con- 
nected with  that  tcpon  w&ch  the  administrator  obtained  the 
judgment  againa  Pryor j  they  do  not,  per  «e,  form  a 
sufficient  cause  for  applying  to  a  court  of  equity  for 
relief.  But  as  both,  parties  allege  the  estate  to  be  in- 
solvent, that,  we  suppose,  furnishes  a  good  reason 
for  the  interposition  of  the  chancellor." 

Such  is  the  language  often  used,  of  which  we 
could  give  more  instances,  if  we  conceived  it  neces- 
sary.   The  cases  do  not  stop  to  investigate  or  prove 
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the  principle;  but  refer  to  it  as  existing,  as  incontest-  Tkibble- 
ible,  and  at  rest.     We  do  not  therefore  feel  willing  taul** 
to  become  empirics  in  jurisprudence,  and  to  change  ' 

by  one  mandate  the  current  of  decision,  which  has 
long  run  undisturbed  through  all  the  tribunals  of  the 
country;  and  we  forbear  to  enlarge  the  jurisdiction 
of  the  Aancellor  beyond  its  settled  and  undisputed 
limits. 

Indeed,  if  we  were  to  do  so,  and  to  permit  every  Query  of  the 
defendant  at  law,  who  might  have  purely  legal  and  coDMitation- 
unconnected  claims  against  his  adversary,  to  go  into  'thiaoourtto 
equity  without  any  good  cause,  and  there  try  and  depart  from 
liquidate  his  demands,  and  there  discount  them,  we  the  adjudged 
might  introduce  a  course  of  decision,  in  many  cases  j^^^^"^®"^' 
questionable  on  constitutional  ground.     By  cfaang-  eqiutyjuns- 
ing  the  form,  we  might  permit  such  complainant  to  diction. 
deprive  his  adversaiy  of  the  right  of  trial  by  jury, 
which  must  remain  inviolate.     Indeed,  in  this  case 
itself,  we  should  be  on  the  boundary  line  of  such  an 
error.     For  the  demand  of  Taul  is  not  only  legal, 
but  is  a  quantum  meruU  for  his  services  as  counsel, 
without  any  stipulated  price,   which  is  peculiarly 
proper  for  tne  liquidation  of  a  jury. 

The  decree  of  the  court  below,  the  Chief  Justice 
dissenting,  must  therefore  be  reversed,  with>  costs; 
and  the  caus^  be  remanded,  with  directions  to  dis' 
solve  the  injunction,  and  dismiss  the  bill-  with  dam* 
ages  and  costs. 

BmeiU  of  Chief  Jtatiee  Bibb,  on  the  question  of  setoff 
in  equUy. 
The  circuit  court  has  decreed  a  per-  Dfesent  of 
pehial  injunction  against  a  judgment  at  law,  obtain.- 
ed  by  Tribble  in  the  name  of  J()nes'  administrator. 
The  administratoct  of  Jones  confesses  he  has  no  in- 
terest in  the  judgment  against  Taul,  that  the  note 
was  passed  to  Tribble  without  assignment.  «  Tribble 
acknowledges  that  he  did  obtain  the  jodgment  in 
the  name  of  Jones'  administrator,  but  for  his  own 
use  and  benefit;  he  admits  that  be  did  refuse  to  dils- 
count  this  note  out  of  the  account  exhibited  c^ainst 
him  by  the  bill.  The  proof  sufficiently  establishes 
an  account  due  the  complainant,  for*services  as  his 
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Taibble       attorney  $nd  counsellor  at  law,  to  an  amount  exceed- 
^'-  ing  the  judgment  at  law. 

XccoFdin^  to  my  understanding  of  the  principies 

Dissent  of  ^f  equity,  tiiis  is  a  plain  case  for  the  interference  ot 
ch.  jui.  Bibb.  ^  ^ourt  of  equity.  These  cross  demands  could  not 
have  been  set-off  in  the  suit  at  law;  because  the  suit 
was  in  the  name  of  Jones'  executor,  and  T&il's  de- 
mand is  against  Tribble,  who  is  the  equitable  as- 
signee. 

But  even  if  those  demands  might  have  been  set- 
'off  at  law,  yet  as  Taul  did  not  attempt  such  defence 
•  at  law,  the  jurisdiction  of  a  court  of  equity  does 
embrace  the  case,  in  my  opinion. 

Payment  and  set-off  I  consider  as  subjects  of  equi- 
table jurisdiction.  When  there  are  opposite  de- 
mands between  two  persons,  and  the  accounts  are 
connected,  by  originating  in  the  same  transaction, 
or  by  subsequent  agreement,  the  balance  is  the  debt, 
and  is  the  sum  recoverable  by  suit.  When  the  ac- 
counts are  unconnected,  by  originating  and  contin- 
umg  in  distinct  transactions,  eacli  demand  is  a  legal 
debt,  and  recoverable  by  separate  actions;  but  such 
accounts  may  be  balanced  by  setting-off  one  debt 
against  the  other,  either  in  law  or  in  equity.  (Mon- 
tague 6n  Set-off  p.  1.) 

"The  law  relating  to  the  balancing  of  unconnect- 
ed accounts  is  called  the  law  of  set-off."  (Monta- 
gue p.  2.) 

There  are  three  cases  of  set-off;  at  common  law, 
by  statute,  and  in  equity. 

Set-off  in  equity  prevailed  long  before  the  statute 
(ex  parte^  Blagden,,  19  Vez.  467»  Hughes  vs.  Mc- 
Coun's  administrator,  3  Bibb,  255,)  The  statute 
which  allows  set-off  at  law  of  fnutual  debts,  does 
not  tal^  away  the  equitable  jurisdiction  of  the 
court  of  chancery,  even  in  cases  which  are  cogniza- 
ble at  law.  Courts  of  law  and  courts  of  equir^ 
have  concurrent  jurisdiction  in  some  cases  of  set-ov; 
courts  of  equity  have  jurisdiction  of  some  cases 
which  are  not  cognizable  at  law;  and  courts  of  equi- 
ty in  the  cases  pf  set-off  cognizable  at  law,  will  ex- 
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ercise  jurisdiction,  unfess  there  has  been  a  trial  of  Tribble 
the  matter  of  set-off  in  the  court  of  law.     So  said  rp  ^^' 
the  judges  of  this  court,  in  the  case  of  Hughes  4es.      \ 
McConnel,  1  Bibb,  256.  *  Diiaentof 

At  law,  if  the  demands  have  connexion  by  origin-  ^  '^^'   ^^** 
ating  in  the  same  transaction,  or   by  subsequent  a- 
^reemeot  of  the  parties,  then  the  balance  only  is  the 
debt  recoverable  at  law.     The  plaintiff  at  law  would 
be  non  suited,   if  upon  'such  balancing  of  the  cross 
demands  he  was  in  arrear,  or  if  nothing  remained 
due  him  such   cases  of  connected  transactions  need- » 
ed  not  the  aid  of  the  statute,  they  were  to  be  set-off  ^ 
at  cotnmon  law.     Dale  vs.  Sollett,  4  Burr.  2133.  * 
Green  vs.  Farmer,  4  Burr.  2221. 

But  if  the  cross  demands  have  no  connexion  in 
their  origin,  nor  by  subsequent  agreement,  yet  they 
may  be  set-off  at  law  by  force  of  the  statutes;  if 
mutually  existing  debits  and  credits  Mween  plain- 
tiff and  defendant,  that  is  sufficient.  Thus,  a  debt 
by  simple  contract  may  be  set-off  against  a  debt  by 
specialty.     Bull.   N.  p.   179;  Brown  vs.   Holyoak;  "^ 

and  many  cases  since. 

At  law,  connexion  between  the  cross  den&ands 
or  the  want  of  it,  was  an  important  consideration 
before  the  statutes  of  set-off.  Since  the  statute, 
suck  connexion  is  unnecessary  except  so  far  as  it  may 
involve  the  question  whether  a  plea  or  notice  of  set- 
off is  or  is  not  necessary  to  let  in  the  defence.  Such 
is  the  doctrine  of  the  courts  of  law,  before  and  since 
the  statutes. 

The  rule  of  set-off"  in  equity,  so  far  from  being 
narrowed,  is  far  more  comprehensive,  and  embraces 
cases  which  cannot  be  properlyi  allowed,  either  at 
common  law  or  by  the  statutes  of  set-off.  There 
are  no  prohibitions  in  the  statutes  of  set-off  against 
the  exercise  of  the  jurisdiction  of  the  |^urts  of 
equity. 

In  the  case  of  Collins  vs.  Collins,  (2  Burr.  825-6,) 
the  question  was,  whether  a  set-off  was  pleadable 
to  a  bond  with  condition  to  an  annuity  of  £10  per       * 
year  for  life.,  and  likewise  to  maintain  the  plaintiff 
in  meat,  drink,  washing  and  lodging.     Lord  Mans- 
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TmiBMLK  field  io  delivering  the  opinion  of  the  court,  says,  io 

^*'  speaking  of  the  statutes  of  set-off,  ^^Since  these  two 

^^'"  verjT  beneficial  acts,  stoppage,  or  setting^ff  mutual 


Dissent  of       debts,  is  become  equivalent  to  actual  payment;  and 
ch.  jus.  Bibb,  a  balance  shall  be  struck,  as  in  equity  and  justice  it 
ought  to  be.'' 

^^At  common  law,  before  these  acts,  if  ttfe  plain- 
tiff was  as  much,  or  even  more,  indebted  to  the  de- 
fendant than  the  defendant  was  indebted  to  him,  yet 
the  defendant  had  no  method  to  strike  a  balance; 
•he  could  only  go  into  a  court  of  equity  for  doing 
^  what  is  most  clearly  just  and  right  to  be  done." 

^^'The  statute,  2  Geo.  2  c  22,  was  made  to  answer 
this  just  and  reasonable  end,  and  enacts  general!}', 
that  where  there  are  mutual  debts  between  the  par- 
ties, one  debt  may  be  set-off  against  the  other.'' 
The  statute  of  8  Geo.  2  c.  24,  was  enacted  to  obvi- 
ate doubts  which  had  arisen  upon  the  former  statute, 
as  to  the  di&rent  nature  of  the  debts:  Collins  vs. 
Collins^  2  Burr.  p.  825-6- 

Again,  in  Green  vs.  Farmer,  (4  Burr.  2220,)  Lord 
Mansfield,  speaking  of  the  statutes  of  set-off,  and 
the  progressive  statutory  remedies  enacted  to  cure 
the  defects  in  the  administration  of  justice  in  the 
courts  of  common  law,  uses  these  emphatic  expres* 
sions:  '^Natural  equity  says,  that  cross  demanda 
should  compensate  each  other,  by  deducting  tho 
lesser  sum  from  the  greater,  and  that  the  difierence 
is  the  only  sum  which  can  be  justly  due.  But  pos- 
itive law,  for  the  sake  of  the  forms  of  proceeding 
and  convenience  of  trial,  had  said  that  each  must 
sue  and  recover  separately,  in  separate  actions."  He 
then  notices  the  progressive  enactions  produced  by 
cases  in  which  ^Hh^  natural  sense  of  mankind  was 
shocked"  at  this  rule  of  law,  which  forbade  nuitual 
debts  unconnected  to  be  set-off,  and  drove  each 
party  to4iis  separate  action. 

To  my  mind  it  is  very  clear,  that  the  statutes  of 
set-off  were  made  to  remedy  this  defect  of  justice 
in  the  courts  of  common  law,  which  drove  men  to 
separate  actions  upon  their  cross  demands;  and  sent 
them  into  courts  of  equity  to  get  that  balancinf  of 
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cross  demands  which  natural  equity  and  the  good  Tribble 
sense  of  mankind  savs  is  just  and  right.     The  sta-  ^    ^'* 
tutes  did  not  create  the  equity;  that  pre-existed;  the     ^^'" 
statutes  of  set-oif  did  but  follow  the  course  of  equi-  Dissent  of 
tv.     The  statutes  of  set-oflf  followed  in  the  wake  of  cb.  jus.  Bibb. 
the  courts  of  equity,  like  the  statutes  for  relief  a- 
gainst  the  penalties  of  bonds,  and  covenants,  and  for 
allowing  pleas  of  payment  of  the  condition,  after 
the  day.     It  is  very  clear,  that  in  cases  of  which  the 
courts  of  equity  and  courts  of  law  have  concurrent 
cognizance,  a  mere  neglect  to  defend  at  law  does  not 
oust  the  court  of  chancery  of  its  jurisdiction;  there 
must  have  been  a  defence  at  law  upon  the  same  mat* 
ters,  to  bar  the  relief  in  equity.     So  the  investiture 
of  jurisdiction  in  the  courts  of  law,  by  statutory 
enactions,   of  cases  formerly  cognizable  in  equity, 
does  not  divert  the  courts  of  equity  of  their  former 
jurisdiction,  unless  there  are  prohibitory  words  in 
the  statute;  the  consequences,  as  I  think,  of  the  sta- 
tutes of  set-off,  are  that  courts  of  equity  and  courts  of 
law,  have  concurrent  jurisdiction  of  those  subjects. 

The  difference  of  opinion  between  my  associates 
and  myself,  in  this  case,  consists  in  this;  4)y  their 
opinion,  because  no  insolvency  of  Tribble  is  suggest- 
ed, because  there  is  no  connexion  between  tnesc 
cross  demands,  the  one  not  being  the  consideration  of 
the  other,  and  there  being  no  promise  or  agreement 
to  set-off  the  one  against  the  other;  therefore  it  is  - 
inferred,  that  the  demand  and  complaint  of  the 
complainant,  Taul,  is  entirely  legal,  not  of  an  equi- 
table character,  and  the  cognizance  of  the  court  of 
equity  is  therefore  denied.  I  agree  that  there  is  no 
connexion  of  these  cross  demands,  in  their  origin,  or 
by  agreement  to  set-off;  and  that  there  is  no  insol- 
vency suggested;  but  yet  I  consider  the  absence  of 
such  ingredients  as  no  objection  to  the  cognizance 
of  a  court  of  equity.  It  is  enough  for  me,  that  the 
defendant,  Tribble,  has  not  barred  this  aoplication 
to  the  court  of  equity,  by  shewing  that  tne  claim 
was  litigated  at  law.  I  go  upon  the  broad  and  gen- 
eral proposition,  that  the  set-off  and  balancing  of 
the  denuinds  as  claimed  by  the  bill,  is  a  subject  pro- 
perly of  and  belonging  to  equity.  The  fact  that 
these  demands  were  unconnected,  either  in  their  or- 
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igin,  or  by  agreement  of  the  parties,  proves  noiViiog' 
more  than  that  they  could  not  have  been  set-off  at 
law,  before  the  statutes  of  set-off.  The  fact  that 
they  are  so  unconnected,  shews  them  to  be  within 
the  reason  and  policy  of  the  statutes  of  8etH>ff:  that 
they  are  subjects  of  equity,  and  equitable  jurisdic* 
tion,  according  to  the  doctrine  in  the  cases  of  Col- 
lins vs.  Collins,  2  Burr.  825-^;  Green  vs.  "Farmer, 
4  Burr.  2220;  Barker  vs.  Braham,  2  Wm.  Black. 
869;  s.  c.  3  Wils.  596;  James  vs.  Kynnier,  5  Vez. 
110;  Lanesborough  vs.  Jones,  1  Pr.  Wms.  325;  ex 
parte  Ockenden  1  Atk.  235;  ex  parte  Quintin  3  Vex. 
248.     Payne  vs.  Loudon,  1  Bibb  5 12. 

I  think  that  set-off,  is  properly  a  subject  of  equi- 
table jurisdiction,  founded  in  natural  equity  and 
justice,  and  that  the  statutes  of  set-off  have  only 
divided  the  jurisdiction  of  some  of  the  cases  of 
mutual  credits  and  debits,  between  the  courts  of  law 
and  courts  of  equity,  and  that  there  is  moreover  a 
class  of  cases  to  which  the  statutes  of  set-off  do  not 
extend — but  which  are  nevertheless  cognizable  in 
equity,  and  that  this  case  is  one  of  peculjar  and  ex- 
clusive cognizance  inequity. 

In  Barker  vs.  Braham,  2  Black.  869,  De  Grey, 
chief  justice,  said,  ^Hhe  common  law  was  very  nar- 
row in  its  principles,  with  respect  to  stoppage  or  set 
offs;  very  different  from  the  Koman  law  of  compen- 
sation, which  proceeded  on  a  more  liberal  plan. 
This  our  courts  of  equity  adopted,  made  ju^t  allow- 
ances to  each  side,  and  struck  the  balance:  Jeffi  and 
Wood,  2  Wms.  128.  But  there  was  not  aoy  legal 
interposition  of  this  kind,  till  the  bankrupt  laws,  4 
and  5  Ann;  and  5  Qeo.  I.  and  5  Geo.  II.  The  stat- 
ute of  Geo.  II.  allowed  set  off  to  bepleaded,  or  giv- 
en in  evidence,  at  the  trial.  In  the  construction  of 
this  statute,  lord  Hardwicke,  chief  justice,  differed 
from  Eyre,  chief  justice,  with  regard  to  setting  off 
debts  of  superior  nature  against  inferior;  and  vice 
versa.  This  occasioned  the  statute,  8  Geo.  II.  The 
courts  have  s^one  a  little  further  than  the  letter  of  the 
statutes,  by  the  rule  of  afialogy,  in  cases  within  their 
power.  Costs  have  been  set  off  against  costs;  and 
in  Barnes  and  Crofter,  the  court  alfowed  costs  to  be 
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^t-off  against  debt  and  costs.     Theprcsent  case  goes  T&ibblx 
a  step  farther;  it  is  an  application  to  ds  to  restrain  ,.     ^'* 
aiid  narrow  our  own  process  of  execution,  by  the    ^^^' 


same  equitable  rule.  Doubtless  this  judgment  in  oiuent  of 
the  King's  bench  might  have  been  pleaded  or  given  ch.  jas.  Bibv. 
ill  evidence.  But  that  is  no  reason  why  we  should 
not  alfow  it  now;  and  no  mischief  can  follow  from  al« 
lowing  it."  Blackstone,  justice,  concurred;  and  said, 
^^Thecourts  have  been  gradually  extending  this  equi» 
table  remedy.  In  the  out  set  of  a  suit,  they  compel 
the  plaintiff  to  make  a  set-off  in  the  affidavit  to  hold 
to  bail^  and  will  not  let  him  swear  to  one  side  only 
of  the  account.  So  in  costs  at  the  close  of  the  suit^ 
the  same  reason  and  the  same  analoffy  extend  to  set- 
off mutual  judgments,  and  thereby  narrow  the 
greater  execution,  in  whatever  court  it  happens  to 
be."  Gould  and  Nares  concurred;  and  so  the  court 
of  common  pleas,  upon  motion,  set-off  the  judg- 
ment of  the  court  of  King's  bench,  against  their  own 
judgment;  and  having  deducted  it,  stayed  the  exe- 
cution upon  payment  of  the  balance  due. 

In  this  court,  mutual  judgments  for  cMs  have 
been  repeatedly  set-off,  upon  motion. 

In  whatever  shape  this  question  of  set-off,  an4 
balancing  mutual  demands,  has  been  presented, 
>vhetfaer  in  cases  of  connected  demands  or  of  un* 
connected  demands,  before  the  statutes  of  set-off  and 
since,  in  cases  on  trial,  or  to  set-off  judgment  against 
judgment,  courts  of  law  and  courts  of  equity  have 
concurred  in  acknowledging  that,  striking  a  balance^ 
and  restraining  the  process  of  law  from  going  for 
the  collection  of  more  than  the  balance  due,  is  ac- 
cording to  a  principle  of  natural  equity  sanctioned 
and  approved  by  the  universal  sense  of  mankind. 

If  the  plaintiff  sues  for  a  debt  due  by  simple  con- 
tract, and  makes  an  Affidavit  to  hold  to  bail,  by 
swearing  to  one  side  of  the  account,  omitting  the 
set  off,  the  courts  would  consider  it  an  evasion, 
which  would  not  save  the  party  making  it,  either 
from  losing  the  security  of  bail,  or  from  criminal 

Crosecution.    Barclay  vs.  Hunt,  4  Burr.  1996;  Bat* 
er  vs.  Braham,  2  Wm.  Black.  869. 

If  he  sues  upon  a  note  when  be  is  indebted  to  the 
Vol.  VII.  '31 
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Taibtos       defendant  in  an  equal  or  larger  suni)  he  may  be  nonf 
>-    ^'-  suited  by  the  set-off;  Baskerville  vs.  Brown,  2  Burr. 

J   ^'^  1280.    After  mutual  judgments,  the  court  will,  on 

DisMDtof  motion,  deduct  the  smaller  judgment  from  the  lar- 
ch, jat.  Bibb.  ger.  And  courts  of  equity  before  and  since  the  sta- 
tutes of  set-off,  have  again  and  again  interfered  to 
effect  this  just  and  equitable  result,  of  balancing 
cross  demands  by  setting  off  the  one  against  the 
other. 

In  James  vs.  Kennyer&c.  5  Yez.  1 H),  the  application 
Ivas  to  set-off  a  note  held  by  James,  against  his  bond 
to  the  Mures,  then  held  by  the  defendants,  as  assign- 
ees >;>f '  the  Bankrupts.  The  Lord  chanceHot  stop- 
ped the  argument  for  the  complainant.  He  said, 
^4s  there  any  doubt;  that  where  there  are  upon  ac- 
count mutual  credits  between  two  parties,  though 
they  cannot  set-off  at  law,  yet  it  is  the  common 
ground  of  a  bill?  If  James  had  brought  an  action 
tipon  the  note  aeainst  Mure,  supposing  no  bankrupt- 
ty  had  taken  place,  I  should  have  stopped  that  ac- 
tion while  he  was  debtor  on  the  bond.  When  there 
comes  a  case  of  bankruptcy  it  is  much  stronger. 
They  might  sue  Beckford^s  executors,  (who  was  a 
co-obligor  with  James  to  whom  the  note  was  due,} 
"but  I  should  stop  the  action.''  The  counsel  for  de- 
fendants argueo,  that  the  debts  were  not  mutual; 
that  the  bond  was  ([ue  from  Beckford  and  Keighly; 
for  that  James  had  been  virtually  discharged  by  the 
transactions,  and  that  James  was  a  stranger  coming 
in  to  setoff  his  note.  The  chancellor  declared  he 
had  not  a  particle  of  doubt.  He  said,  ^Ht  might 
have  been  matter  of  consideration  whether  the  bill  , 
should  be  filed  by  Keiff hly  or  James,"  but  that  giv«  } 
ing  up  the  bond  would  put  an  end  to  the  suit  com-  4 
pletely,  and  it  was  accordingly  so  decreed. 

There  are  cases  in  which  c#aplaiuants'  coming  in- 
to equity,  for  set-off,  ought  to  state  special  circum- 
stances to  induce  the  chancellor  to  act;  as  if  the 
complainant  comes  in  upon  an  unliquidated  demand, 
and  such  as  cannot  be  liquidated  without  the  inter- 
vention of  a  jury:  as  in  Rowzee  vs.  Gregg,  Litt. 
Sel.  Cas.  488;  Robinson  vs.  Gilbreth,  4  Bibb,  I84. 
But  this  case  cannot  be  dismissed  on  that  ground. 
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If  it  were  necessary  to  state  any  special  circum-  Tsibbls 
stances  to  induce  the  court  of  equity  to  retain  the        ^^' 
cause,  I  think  the  bill  and  the  answer  contain  alle-    ^^^ 


gations  and  admissions  of  a  sufficiency.     Tribble  Dissent  of 
being  indebted  to  Taul,  bought  a  note  on  him   of  ok.  jus.  Bibb. 
less  amount  than  what  he  owed  Taul.    Tribble  does 
not  take  an  assignment  of  the  note;  but  in  the  name 
of  Jones'  administrator,  who  is  trustee  for  Tribble^ 
the  suit  is  instituted  and  conducted  by  Tribble,  the 
equitable  owner:  Taul  could  not  have  had  his  set-off 
at  law,  if  he  had  attempted  it.    And  if  he  had  sued 
Tribble  and  obtained  his  judgment,eYen  then  he  couldb 
not  have  had  the  set-off  of  one  judgment  against 
the  other,  because  the  judgment  against  TauLwas  in 
the  name  of  Jones'  ac^n^iiustrator;  moreover,  Trib- 
ble, when  applied  to,  refused  to  setroiT  and  strike 
the  balance.     What  more  can  the  chancellor  want.' 
Taking  set-off  by  statute,  as  equivalent  to  actual' 
payment,  fas  Lord  Mansfield  said  in<  Collins  vs.  Col- 
fins,)  yet  Taul   was  prevented  from  pleading  it  at 
law  by  the  act  oC  Tribble  in  condiicting  the  suit  in 
the  name  of  Jones'  administrator.     A  set-o^T  upder 
the  statute  need  not  be  connected  with  the  cross  de*. 
mand  in  its  origin,  nor  by  after-agreement  of  the 
parties.     And  if  it  could  not  have  been  set-off  at 
faw,  yet  it  is  a  good  equitable  set-off.     A  court  oC 
equity  will  grant  relief  in  any  case  wheie  there  is 
an  equitable,  without  a  legal  right,  to  set-off.  (Mon-: 
tague  on  set-off,  Book  2,  p.  61.) 

Payments,  and  set-off,  are,  inmy  opinion,  sub^ 
jects  of  equitable  jurisdiction.  If  one  has  received 
a  payment,  it  is  fraudulent  to  withhold  the  credit, 
and  attempt  to.  coerce  payment  a  second  time.  So 
to  refuse  obstinately  to  set-off  a  cross  demand  which 
is  just,  and  attempt  to  coerce  the  whole  without 
abatement,  is  unconscientious  and  oppressive,  in 
violation  of  good  faith  and  ftir  dealing.  In  either 
case,  the  chancellor  ought  to  interpose,  and  prevent 
the  contemplated  injury.  Whether  the  payment  be 
of  a  part  or  of  the  whole,  whether  made  before,  at, 
or  after  the  day,  cannot  affect  the  question  of  juris- 
diction; so,  whether  the  set-off  is  as  to  a  part  or  the 
whole.  These  affect  only  the  quantum  of  injury 
intended  by  the  prosecution  of  the  demand  by  legal 
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Tbisble        process.     If  the  payment  or  set-off  goes  to  a  part  of ' 
„    ^*'  the  iuclgment  at  law,  it  is  unconscientious  to  wiVh- 

^^^'  hold  that  part  and  prosecute  for  the  whole;  the 

Diiseat  of  chancellor  js  bound  by  the  principles  of  equity  to 
cb.  ja«i  S»B*  grant  the  aid  of  bis  jurisdiction  to  act  upon  the 
conscience  of  sucli  wron«^  doer,  and  prevent  the 
wrong.  Nor  can  I  perceive  how  the  fact  that  the 
payment  or  set-off  has  estingubhed  the  whole  sum 
demanded  at  law,  can  divest  the  court  of  equity  of 
ita  jurisdiction,  or  lessen  its  duty  to  act  upon  the  of- 
fender. The  aggravation  of  the  offence,  and  the 
increased  injury  which  it  is  intended  to  produce, 
can  neither  purify  the  conscience  of  the  offender, 
nor  disarm  the  chancellor  of  his  powers. 

The  grievance  inflicted  by  withholding  the  set-off 
and  coercing  payment  of  the  demand  is  irreparable. 
Suppose  A  to  owe  B  £1 100  by  specialty,  but  will  not 
pay;  purchases  B's  note  for  XIOOO;  takes  no  assign- 
ment, sues  B,  refuses  the  set-off,  and  because  the  suit 
is  not  in  A^s  name,  B  cannot  plead  his  set  off  at  law> 
A  thus  coerces  the  money  by  execution.  B  must 
pay  to  the  sheriff  £21  10».  for  commissions;  A  is  not 
responsible  to  B  for  this  sum*  Moreover,  in  a  coun- 
try like  this,  where  property  is  not  convertible  into 
money,  but  at  great  sacrifice,  and  where  the  estate 
is  sold  under  execution  without  appraisement,  the 
defendant  in  execution  is  liable  ta  sustain  still  great- 
er loss.  The  solvency  of  A,  wiJi  not  reinuner- 
ate  B's  losses.  B  pays  his  debt  to  A  with  loss,  not 
compensated  by  tne  amount  which  he  recovers  by 
his  cross  demand.  The  solvency  or  insolvency  of 
A  does  not  properly  beloi^  to  the  question  of  juris- 
diction, but  merely  to  the  quantum  of  value  involv- 
ed in  the  contest. 

It  seems  to  me,  that  the  jurisdiction  of  courts 
of  equity  in  cases  of  set-off,  is  well  established,  and 
very  properly  so  established;  that  the  denial  of  it  is 
calculated  to  encourage  obstinate ,  vexatious,  and  li- 
tigious spirits,  and  to  produce  multiplied  litigation^ 
and  a  failure  of  justice. 

My  opinion  is  that  Um  decree  be  affirmed. 

Monrok  for  plaintiff;  Hanson  for  defendant. 
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Hobbs  vs.  Blandford.  DETmu*. 

Error  to  the  Nelsoa  Circuit ;  Paul  I.  Booker,  Judge.  Case  JQ5-. 

Husband  and  mfi.    Fraud  on  marital  rights.    Miicei. 
Evidence. 

Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court.  June  30. 

In  May,  1836,  Francis  D.  Blandfard 
institntetl  an  action  of  detinue  against  Ezekiel  Hobbs,  ^^^'^^^  ^^[^ 
for  a  slave  called  James.  D,  Blwid-  " 

To  sustain  his  clainv,  the  plaintiff,  Blandford,  gave  Hobbs^^"^" 
in  evidence  a  writing,  executed  by  his  mother,  Ma- 
ry Blandford,  then  soZc,  afterwards  the  wife  of  said  Bill  of  sale  bj 
Hobbs,  for  the  slave;  the  writing  bears  date  on  the  ^^^^'  ^^^ 
20th  Feb.  1805;  it  purports  to  have  been  made  in  riage%TaTm- 
consideration   of  five  pounds,  to  transfer  the  said  ed  uixier  by 
slave,  James,  to  Walter  Blandford,  on  the  following  plaintiff. 
conditions:  the  said  Mary  to  have  the  entire  use  and 
benefit  of  said  slave  during  her  natural  life,  after  her 
death,  the  slave  to  go  to  her  son,  Fr.  D.  Blandford, 
by  a  regular  transfer  from  said  Walter,  if  Francis 
died  before  said  Mary,  the  slave  to  be  the  property 
of  said  Walter,  or  his  heirs;  if  Francis  should  die 
v?ithout  issue,  after  being  possessed  of  the  negro,  in 
that  case  the  slave  to  revert  to  said  Walter. 

The  plaintiff  introduced  a  subscribing  witness  to  Evidence  of 
the  said  bill  of  sale,  who  stated  that  it  was  executed  thecxrcutioi» 
on  the  day  it  bears  date,  that  said  Mary  and  Hobbs  gj[,g^®  ^'''^  °^ 
-were  then  engaged  to  be  married,  and  were  married 
in  seven  days  thereafter;  that  Hobbs  was  not  pre- 
sent at  the  execution,  and  did  not  know  of  it,  as  far 
as  she  knew. 

He  tli«i  introduced  Walter  Blandford,  the  grantee,  Reconl  of  the 
and  read  the  record  of  a  suit  in  chancery,  between  caseofF.  d. 
said  Francis  D.   Blandford  complainant,  and   said  ^^^f^jj^^^  ^" 
Walter,  and  said  Hobbs,  defendants,  concerning  said  Itandford' 
slave,  in  which  the  complainant  claimed   the  slave  and  Hobbs. 
by  the  death  of  his  mother,  and  by  said   writing; 
said  tiobbs  resisted  tlie claim  as  fraudulent;  and  saul 
Walter  answered  on  the  20th  August,  1825,  by  re- 
leasing all  his  right  and  interest  to  said  Francis. 
This  suit  in  chancery  was  instituted  in  July,  ]825« 
The  object  of  the  bill  was  to  take  the  negro  out  of 
Hobbs^    possession^  unless  the  defendant,   Hobbs, 
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HOBBS 

VS. 

Bmmdfoed. 
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that  the  bill 
of  sale  wa« 
in  frand  of 
Hobbs'  mnri- 
tnl  rights. 


InitmctioQS 
moved  by 
Hobbs,  refus- 
ed by  the 
court. 


should  give  security  not  to  remove  the  slave  out  or 
the  State,  but  have  him  forthcoming  to  answer  the 
decree  jto  be  made;  also  that  he  give  security  for 
the  hire  from  the  death  of  said  Mary,  the  wife  of 
Hobbs.  It  charged,  that  the  value  of  the  negro 
was  $500,  and  his  annual  hire  $100,  and  praj'ed  foe 
relief  generally.  What  was  finally  done  in  this  suit 
docs  not  apiiear;  the  injunction  and  restraining  or- 
der against  Hobbs  was  discharged,  in  August,  18j%. 

Said    Waher  Blandford    stated,    that    his  sister 
Mary  and  said  Hobbs   were,  at  the  date  of  said 
writing,  engaged,  as  he  then  knew,  to  be  married, 
and  were  married  in  a  few  days  thereafter;  that 
Hobbs  was  not  present  at  the  execution  of  the  par 
per,  and  knew  nothing  of  it,  so  far  as  be  knew.     In 
1808  himself  and  Hobbs  got  to  law  about  the  negro ;^ 
Hobbs  claimed  him  by  his  marriage;  he  was  disput- 
ing with  Hobbs,  and  asked  him  if  he  did  not  know 
of  the  existence  of  the  paper  before  his  marriage, 
Hobbs  stated,  Mthat  the  old  lady,  the  mother  of  his 
wife,  told  him  there  was  such  a  pajier,  but  he  never 
believed  it,  and  then  claimed  the  negro  as  his  own; 
be  stated  that  the  object  of  the  bill  of  sale  was  to 
prevent  Hobhs  from  acquiring  title  to  the  negro  by 
the  marriage,  and  to  secure  him  to  her  son.,  wlio  then 
lived  in  Virginia;  that  at  the  time  of  its  execution 
said  Mary  and  the  negro  boy  lived  with  him,  and  so 
continued,  as  usual,  until  Ilobbs  married  her,  and 
took  the  negro  away;  that  his  sister  had  been  pos- 
sessed of  said  negro  for  years  before  her  marriage; 
that  said  Mary,  the  wife  of  Hobbs,  died  on  the  27th 
June,  1825;  that  Hobbs  was,  at  her  death,  and  ever 
since,  possessed  of  the  negro;  he  was  worth  three  or 
four  hundred  dollars,  and  his  hire  about  sixt^  dollars 
annually.     The  suit  in  chancery  between  said  Fran- 
cis and  said  defendants,  and  said  Walter  Blandford, 
was  introduced  by  plaint  ijff,  to  shew  said  Walter ''s 
release  of  title  to  the  plaintiff,  Francis. 

Upon  this  evidence,  the  defendant  moved  the 
court  to  instruct  the  jury,  that  if  they  believed  that 
Hobbs,  on  the  second  of  July,  1805,  and  ever  since, 
had  possession  of  this  negro,  claiming  him  as  his. 
own  property,  in  right  of  his  marriage,  and  against 
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\he  provisions  of  the  bill  of  sale^  that  then  the  re-  Hobbs 
linquishment  of  said  Walter  given  in  evidence,  and  _    ^** 
contained  in  his  said  answer,  did  not  vest  such  a    ''^''°^^'^°' 
right  in  the  plaintiff  as  to  maintain  this  action;  but 
that  the  right   of  action,  if  any,  (if  the  jury   be- 
lieved the  evidence)  existed,  and  was  vested  in,  Wal- 
ter Blandford,  and  could  not  be  transferred  whilst 
the  negro  was  in  the  adverse  possession  of  Hobbs. 
The  court  refused  so  to  instruct  the  kiry. 

The  defendant  then  offered  in  evidence  the  record  Record  of 
of  the  suit  in  ciiancery,  instituted  in  June,  1808,  by  the  case  of 
Walter  Blandford  against  said  Hobbs,  to  restrain  fo„j^'*"^"t 
Hobbs,  from  selling  or  conveying  away  said  slave,  Hobbs^ffer- 
sctting  up  this  bill  of  sale;  charging  the  slave  to  be  ed,  butrcf- 
of  the  value   of  $400;  stating  that   Hobbs  claimed  i"^^^^  ^y  *^® 
the  slave  as  his  own  property,  and  praying  that  the  ^**"' ' 
slave  be  taken  out  of  his  possession,  unless  he  will 

S've  security  not  to  sell  or  remove  the  slave  out  of 
e  State,  and  praying  for  a  writ  of  ne  exeat;  to 
which  Hobbs  answered,  insisting  that  the  said  wri- 
ting was  fraudulent,  and  made  his  answer  a  cross 
bill  against  said  Walter  and  said  Francis,  to  which 
cross  bill  said  Walter  answered  in  April  1809.  This 
record,  and  Walter's  bill,  as  sworn  to,  and  his  an- 
swer to  the  cross  bill,  was  offered  as  the  record 
states,  for  everv  legitimate  purpose.  The  court  re- 
jected this  evidence,  offered  by  the  defendant. 

The  defendant  then  introduced  the  writer  of  said  Farther  e^i^ 
bill  of  sale,  who  stated,  that  Walter  Bhuidford  ap-  denceoftbe 
plied  to  him,  stating  his  sister  Mary  Blandford  was  i°ff " ^  ** V*^** 
about  to  marry  Ezekiel  Hobbs,  that  he  said  Walter  ^^^^^f'^'^- 
wished  such  an  instrument  drawn  as  would  prevent 
Hobbs  from  holding  the  negro,  as  he  believed  the 
said  negro  boy  was  one,  if  not  the  principal,  object 
of  Hobbs  in  marrying  his  sister,  and  the  witness 
drew  the  bill  of  sale  given  in  evidence;  the  witness 
asked  said  Walter  if  Hobbs  knew  of  the  intention 
to  have  sQch  a  bill  of  sale  made;  said  Waller  said 
no;  witness  told  him  Hobbs  ouzht  to  be  informed 
of  it,  said  Walter  said   Hobbs  should  know  of  it, 
as  he  did  not  wish  him  to  marry  his  sister;  that 
Hobbs,  from  the  time  of  his  marriagc,coiitinually  had 
possession  of  Ijie  slave,  exercising  acts  of  ownership. 
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MONROE^s  Ripoirrs. 

The  defendant  moved  for  instructions  to  the  juns 
nnd  so  did  the  plaintiff,  which  need  not  he  particih 
larly  stated,  as  the  opinion  of  the  court  upon  the 
propositions  asseited  in  the  instruction,  as  actually 
given  by  the  court  in  responding  to  the  instructions 
of  plaintiff  and  defendant,  -will  be  sufficient  to  de- 
cide the  merits  of  the  controversy. 

The  court  ioj^ructed  the  jury,  that  if  they  believ- 
ed that  the  bife  of  sale  iras  executed  on  the  day  it 
beans  date,  that  the  release  in  Walter  Blandford's  an- 
swer ^iven  in  evidence  was  also  executed  by  him, 
that  Hobbs  was  possessed  of  the  slave  at  the  iiistita- 
tion  of  the  suit,  that  his  wife  died  before  the  snit, 
and  that  Hobl^  had  notice  of  the  bill  of  sale  before 
his  marriage,  then  the  law  is  for  the  plaintiff;  but  if 
they  believed  that  after  the  said  Hobbs  and  said  Ma- 
ry were  engaged  to  be  married,  the  writing  was  se- 
cretly executed,  and  no  notice  thereof  given  to 
Hobbs  before  their  marriage,  thdh  the  said  writing 
as  to  him  was  void,  and  the  law  is  for  the  defend- 
ant.    To  this  instruction  the  deicndant  excepted. 

The  jury  found  for  plaintiff,  the  court  rendered 
judgment  accordingly,  and  the  defendant  prosecutes 
this  writ  of  error. 

The  instruction  given  involves  two  propositions 
only,  which  require  particular  ^consideration,  the  ret 
release  given  in  evidence,  %nd  the  effect  ascribed  to 
notice  of  the  bill  of  sale,  if  found  by  the  jury. 

First,  as  to  the  release.  This  action  of  detinue 
was  commencei^in  May,  1826;  the  release  of  Walter 
Blandford  is  made  by  way  of  answer  to  Francis'  bill; 
it  rests  solely  upon  the  answer  itself;  this  answer 
was  put  in  not  until  the  ^Oth  Augicst,  1826,  and  w«s 
not  even  certified  before.  -If  the  writing  of  1805, 
under  which  the  jdaintiff  in  detinue  claims  from 
Mary,  his  mother,  can  have  any  legal  effect,  it  mast 
be  to  transfer  the  legal  right  to  Walter  Blandford,  iif 
trust  for  her  during  life,  and  after  her  death  intrust 
to  convey  to  her  son,  as  the  instrument  says,  "by  a 
regular  transfer  from  the  said  Waher  or  his  heirs.'' 
At  the  institution  of  this  suit,  the  said  Francis  had  not 
the  legal  right  of  property  whereon  |o  ^grouod  his 
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acti<>M  at  fow.    Thie  iiTstrtictibtf  adked  by  tbe  <leftincl*  Hobbs 
ant,  ffobbs^  upon  tb«  ch>ditig  ^f  the  pmintHf's  own  «     ^•• 
dviiie^i^ce,  and  betoffe  he  op&ned  hh  defeBce,  ou$rhtr       wpyoap. 
en  this  point,  to  havt  been  given.    '  A  cause  of  action^F         " 
if  acquired  after  i^uit^  canndt  sii$$tain  the  0uit  ii»titu« 
ted  prcnmtitr^ly.   ' 

Secondly,  as  to  the  notice.     A  contract  to  n^arry,  Conveyance 
IS  obligatory  upon  the  parties  ouitually.     If  Hobbs  of  the  estate 
fiad  reUised  to  perform  it,  -the  law  D^uld  have  sus-  on\hVeve  of 
fained  an  action  by  Mary  Blandford  against  hItn,for  her  marriage, 
Ihef  bres^h.     J^arriage  is,  In  law,  a  vduable  consid-  without  the 
eratipn*     fioBbs  was^  in  law,  protected  froa>  fraud  consent  of 
upon  tAe  rights  and  consequences  of  the  contract  ol|  pfated'huai' 
marila^,  which  he  had  entered  into  with  said  Mary,  band,  ii  a 
Jiis  after  wife.     The  plaintiffs  own  evidence  conduc-  fraud  on  his 
'ed  to  prove  a  fraud  upon  the  intended  marriage;  J^oid^e^to 
Wak^  Blandford  acknowledged  the  writing  to  have  him. 
been  made  to  prevent  jFIobbs  from  acquirinor  (he 
right  to  the  slave  fry  the  marriage,,  which  he  knew 
to  have  been  then  contracted  between  his  sister  and 
Hobbs;  and  the  defendant's  Evidence  conduced  to 
prove  that  Walter's  design  in  procuring  the  bill  of 
sale  was,  to  break  off  the  intended  marriage.     The 
evidence  conduced  to  prove  the  bill  of  sale  fraudu- 
lent.    The  evidience  of  Walter  BlandfcNrd  himself, 
was,  and  so  was  all  the  evidence,  that  ai  the  time  ol 
the  execution  of  the  bill  o(  sale^  Hobbs  was  wholly 
ignorant  of  it,  and  had  not  be^n   consulted;  Mary 
lived  with  Walter;  and  the  possession  contlned,  a$ 
before,  ki  Mary^  until  her  marriage^  imd  until  Hobbs 
acquired  the  possession  of  the  slave. 

With  such  evidence,  conducing  to  prove  the  trans*  Notice  of  the 
Action  fraiklulentfy  aimed  at  Hoblis,  the  after  notice  husband  be- 
of  tlu;  execution  of  the  paper,  as  given  in  evidence  i^f^^^nJ^" 
by  the  plaintiff,  could  not  purge  the  fraud.     Notice  andmarria^, 
of  an  illegal  and  fraudulent  act,  after  it  is  done,  can-  of  the  con-    ^^ 
not  render  it  pure  and  le§al.     If  Ho!>bs  had  ratified  ^^e  Hfev'^M- 
tho  act,  after  he  had  notice  of  it,  then  such  assent  tatc,  in-«a>]d 
and  ratification,  (if  the  evidence  had  conduced  to  of  his  marital 
prove  any  such,)  would  bavo  been  a  proper  point  of  "^^^ ? * j'^JI 
instruction  to  the  jury,  to  be  by  them  compared  "onv^yanM^t 
with  the  evidence.     But  the  evidence  did  not  con-  nor  a^t  lis 
duce  to  prove  ^uch  assent  and  ratification  by  Hobbs.  ^^«         * 
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€!oB»0  Walter  Bkndford  stated,  tVt  In  1806,  when  hiooMl^ 

Br^AivDroRD  *"^  Hobbi  Were  at  law  about  the  slave,  he  assertiog 
^J^^_^^^  the  validity  of  the  bill  of  sale,  and  Hobba  charging 
St  to  be  fraudulent,  Hobbs  acknowledged,  that  tus 
wife's  mother  had  told  him  there  was  such  a  paper, 
but  he  did  not  believe  it.  Thi^  confession  must  be 
taken  all  together;  it  does  not  conduce  to  prove,  per 
M,  an  assent  to,  or  ratification  oL  what  had  been 
done;  on  the  contrary,  Hobbs  was  then  contesting 
its  validity.  This  cfecHration  of  Hobbs  amounts 
to  no  more  than  that  he  had  heard  of  such  paper 
befcrre  his  marriage,  not  that  he  had  lyen  ooiisolted 
about  its  execution,  or  that  he  had  assented  to  U,  or 
agreed  to  be  bound  by  it;  his  words  signify  directly 
the  reverse  of  assent  and  ratification.  So  that  the 
question  comes  to  this,  did  the  notice  of  the  execu- 
tion of  this  paper,  so  had  and  contrived,  connected 
with  his  after  marriage,  amount  in  law  td.a  ratifica- 
tion of  the  act  by  Hobbs?  Clearly  not.  Hobbs  had, 
before  the  act  done,  contracted  himself  in  marriage 
with  Mary  Blandford.  IL  by  reason  of  the  notice 
given  him  of  that  paper,  by  the  mother  of  his  in- 
tended wife,  he  had  broken  the  marriage  contract, 
then  the  main  object  and  design  of  the  fraud  on  the 
part  of  Walter  Blandford,  which  the  evidence  con- 
duced to  shew,  would  have  been  accomplished. 
Hobb's  marriage,  was  not  superinduced  by  the  bill 
of  sale,  but  by  virtue  of  his  pre-contract  ot  mar- 
riage. In  executing  the  pre-contract  of  marriage^ 
between  himself  and  Mary  Blandford,  he  did  not 
lissent  to  or  ratify  the  act  o&  Walter  Blandford,  in 
taking  the  bill  of  sale  In  fraud  of  his  pre-contract. 

Between  the  bill  of  sale  and  the  after  marriage^ 
Uusband't  there  is  no  such  necessary  connexion,  as  that  Hobbs 
"^^*^***<*°®^  must  be  presumed  in  law  to  haise  assented  to  it, 
ance  would  l^^i^ly  because  he  had  notice  of  it.  Hobbs'  rights 
*barb»claiiB;  had  their  inception  by  virtue  of  the  contract  of  mar- 
^i  h^'  ^Z^'  ^^^'*  ^y  ^^^  consummation  of  the  marriage  contract, 
ed  from'tbe*  ^^^  incipient  rights  were  so  far  consuinmated,  as  that 
s»f le  taot  of  he  might  use  all  legal  means  to  repel  any  aggressions 
nofice.  upon  those  incipient  fights.     Had  he  refused  to 

mai*ry,  after  being  informed  of  the  bill  of  sale,  be- 
^        «         cause  of  it,  then  indeed  he  would  have  made  it  val* 

id  and  binding.    Had  he  broken  off  t^e  marriage 
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ugreement,  and  attempted  to  defend  bis  conduct  be-  Hobbs 
cause  of  that  bill  of  sale,  then  he  would  have  af-  ^    ^'' 
firmed  that  he  meant  to  be  bound  by  it,  and  had  ^^^^^^"^ 
squared  his  conduct  in  obedience  to  it.     By  his 
marria^,  he  placed  himself  in  an  attitude  to  deny 
the  validity  of  the  bill  of  sale,  and  to  resist  its  ef^ 
fects  upon  his  rights.    The  instruction  of  the  court, 
as  given,  by  turning  the  cause  upon  the  fact  of  no- 
lice,  or  no  notice,  has  deduced  a  confirmation  and   ^ 
ratification  of  the  bill  of  sale,  from  the  notice  and 
after  marriage  of  Hobbs,  as  an  inference  of  law. 
The  law  does  not  warrant  such  inference. 

The  decision  on  these  points  renders  any  decision 
upon  the  other  points  unnecessary. 

It  is  the  opinion  of  this  court,  that  the  circuit 
court  erred  in  the  instruction  given  to  the  jury,  as 
stated  in  the  bill  of  exceptions.    Judgment  reversed      « 
with  costs,  and  case  remanded  for  a  venire  facias  de 
wo. 

Chas,  WickKge  for  plaintiff;  Chapeze  for  defendant. 


Madeiras  vs,   Catlett  cuakcmky. 

Error  to  tbe  Fayette  Circuit ;  Jsssc  BLSusas,  Judf  e.  Cam  lOe. 

Mortgages,    liens.     Crm  biOs  gro  confesso.    Parties 

in  chancery.,  Jbsigncr  and  ^signu. 
Chief  lattice  Bibb  deliTeted  tbe  Opinioo  of  tbe  Court.  jg].  ^ 

In  July,  18S1,  GL  and  J  Madeira  ex- 
hibited  their  bill  against  Bradford,  to  foreclose  Brad-  g"^  ?^  ^ 
ford's  equity  of  redemption  to  mortgaged  prem-  MLtTBtrnd- 
ises.     Part  of  tbe  estate  morgaged  was  claimed  by  ford. 
Catlett,  under  a  prior  lien  from.  Bradford;  but  Cat- 
lett was  not  made  a  party  to  the  bill  by  O.   and  J. 
Madeira.     In  the  progress  6f  that  case,  an  order  was 
made  upon  Thomas  Catlett,  who  was  in  possession 
of  part  of  the  land,  to  shew  cause  why  a  receiver 
should  not  be  appointed  to  receive  the  rents  to  a^ 
wait  the  decision  of  the'  cause.     Yet  Catlett  was  not 
made  party,  nor  does  it  appear  that  the  rule  was  ev- 
er served  on  Catlett;  the  complainant  proceeded  to 
a  decree  againtt  Bradford. 
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Catlett  .\hm  iBxhjibUecl  hk  ImiH  i^gidntt  Bradford, 
Madeiras,  and  others,  claiming  58  acres,  part  of  the 
63  acres,  iBjentioned  in  Bradford's  deed  of  trust,  for 
the  benefit  of  Madeiras.  Catlett  exhibits  the  as- 
tt^raaient  of  Bradford,  of  the  SQth  February,  1819, 
of  58  acres  of  land,  part  of  93  acres,  which  Craig- 
miles  had  bound  hiflnseU  to  convey  to  Clinton,  and 
which  by  asaigmoent  canoe  to  Bradford;  he  having 
before  his  afisignment  to  Catlett  sold  five  acres  of 
the  63  acres  to  Todd.  Upon  Catlett's  bill,  and  ex- 
hibitioB  of  the  assignnnent  of  Craigmiks'  bond  to 
him,  by  BradfEurd,  he  obtained  an  injunaion  against 
the  proceeding  as  to  this  land,  upon  the  claim  oC 
Madeiras,  until  the  matters  could  be  heard. 

Madeiras  answered  Catlett's  bill  contesting  his 
priority  of  lien. 

In  the  progress  of  this  cause^  Madeiras  pray  thai 
their  answer  may  be  takao  as  a  cross  bill,  and  orad- 
ford's  heirs,  Craigmiles,  &c.  are  prayed  to  be  ooade 
defendents,  and  upon  this  their  answer,  in  nature  of 
a  cross  bill,  various  proceedings  were  had. 

The  bill  of  Catlett,  and  the  cross  bill,  as  it  is  call- 
ed, of  Madeiras,  were  heard  together. 

Madeiras  moved  the  courts  to  take  their  cross  bill 
as  confessed  by  Catlett,  because  he  had  put  in  bo  an- 
swer; this  the  court  refused. 

The  decree  settled  the  principle,  that  Catlett's  Ilea 
was  prior  to  that  of  Madeiras,  as  to  the  58  acres; 
that  the  land  be  sold  by  a  commissioner,  to  raise  the 
money  due  to  Catlett;  and  it  appears,  that  by  con- 
sent, the  rents  during  Catlett's  possession,  were  set- 
off against  the  interest;  the  residue,  after  satisfying 
Catlett's  demand,  to  be  appUed  to  tbe  demand  of 
Madeiras.  From  this  decree  Madeiras  appealed  by 
consent. 

No  principle  is  better  settled,  than  that  in  a  IhU  to 
foreclose,  aiJ  persons  interested  in  the  mortgaged 
premises  should  be  made  parties.  U  was  very  ir- 
regular to  proceed  in  the  first  c^use  iigainst  Bradf<iird 
alone,  when,  as  it  ver^  clearly  appears,  Catlett  wa3 
in  possession  under  his  claim.  Catlfstt  should  have 
been  made  a  party  to  the  bill  first  exUhited  by  Ma- 
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cleiras;  their  irregularity  in  omitting  him,  drove  M^d^irav 

Catlett  to  liis  bill  to  protect  his  interest.  ^    ^^- 

*^  Catlktt. 

The  court  very  properly  refused  to  take  the  cross 


bill  of  Madeiras  as  confessed  by  Catlett,  for  want  of  ^<'<>ss  bill 
answer.i^  He  was  not  named  as  a  party;  no  interrog-  takenVor 
atories  were  put  to  him  in  that  answer,  which  is  confessed  a- 
called  a  cross  bill;  no  process  issued  against  Catlett  i^&instoneor 
to  riequir^  bim  to  answer;  there  was  nothing  in  the  c^^^S^ntft 
case  to  notify  Catlett  that  an  answer  was  required  not  named  as 
from  him.  a  party  to 

mi  .  i.         .      .  .         «  ^        the  cross  bill. 

The  court  correctly  preferreii  the  equity  of  Cat- 
lett, to  that  of  Madeiras;  Catlett 's  commenced  by  A8«i>neeofa 
assignment,  by  Bradford,  of  the  bond  of  Craigmiles,  ^^^^  fo'  >«n<^ 
held  by  Bradford,  dated  in  Febtuary,  1819;  Madei-  J^  oHhla's- 
ras'  equity  commenced  by  the  deed  of  trust  of  Sep-  siccor  have 
tember,  of  that  year;  there  is  nothing  to  impeach  «ichbotequi- 
the  equity  of  Catlett.     The  claims  of  Catlett  and  of  pHo'^hlt?^ 
Madeiras  are  each  but  equities;  the  legal  title  to  the  prevaiL 
land  is  in  Craigmiles;  and  Catlett's  equity,  being 
prior  in  time,  js  to  be  preferred  in  equity. 

But  there  is  a  want  of  proper  parties.  The  bond  Bill  by  the 
of  Craigmiles  was  executed  to  Archibald  Clinton;  assigneeof 
the  assignment  to  Bradford  is  by  ^Moses  Clinton,  ad-  ??•  ^\yJ[^S 

:_:^*JrA ^r  t u    f^i:..4^-.     a i      —u^ himself  the 


ministrator   of  Jacob  Clinton,  deceased,  who  was  adm'orof  the 
executor  of  Archibald  Clinton,  deceased,  and  heir  heir,  execu- 
by  said  Clinton's  will."    This  assignment,  as  stated,  ^^^*  «"<*  ^^^ 
does  not,  upon  its  face,  transfer  the  legal  property  wef thereto 
in  the  bond;  for  whether  the  said  Jacob  Clinton  was  resentatives 
heir  or  devisee  of  Archibald  Clinton,  yet  taking  o*^h«  obligees 
this  suit  against  Craigmiles,  the  co-defendant,  as  a  ^^^^^^^^ 
bill  for  specific  execution,  the  heir  and  administra*  ^ 
tor  of  Jacob  Clinton  ought  to  be  parties;  and  more- 
over, the  fact  should  appear,  that  Jacob  Clinton  was 
heir  or  devisee  of  Archibald  Clinton.     Craigmiles, 
in  conveying  under  a  decree  of  the  court,  ought  to 
be  protected  against  the  future  claim  of  those  deriv- 
ing title  under  Archibald  Clinton.     In  this  respect, 
the  assignment  of  error  by  the  appellants,  is  well 
naje;  the  decree  must  be  reversed  for  this  cause. 

And  as  the  case  is  to  go  back  for  further  proceed-  other  neces- 
isgs,  it  is  proper  to  remark,  that  the  administrator  "■^■'J  parties. 
or  executor  of  Bradford,  as  also  his  heirs,  and  also 
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the  assignee  Todd,  ought  to  be  brought  regularly  \ie^ 
fore  the  court. 

It  seems  to  this  court  that  there  is  error  in  this, 
that  the  proper  parties  were  not  before  the  court,  ll 
is  therefore  decreed  and  ordered,  that  the^said  de- 
cree of  the  circuit  court  be  reversed,  and  that  the 
case  he  remanded  for  farther  proceeding,  by  amend- 
ing the  bill  of  Cariett,  to  make  the  necessary  parties, 
and  by  taking  process  to  bring  the  proper  parties 
before  the  court;  and  for  such  other  proceedings  as 
are  consistent  with  the  principles  and  usages  of  equi^ 
ty;  and  it  is  further  ordered  and  decreed,  that  the 
appellee,  Catlett,  pay  to  the  appellants  their  costs  in 
this  l)ehalf  expended. 

Gombs  for  plaintiffs;  Cfdnn  for  defendant. 


CHAKCffRT. 


C^se  107. 


Jalj  1. 

Judgments, 
executions, 
and  levy,  on 
the  estate  of 
£.  Standi, 
ford. 


Yoder  S^c.  vs^.  Atterhum;  same  vs. 
Standiford;  same  vs.  Massie^  and 
AUerburnvs.  Yoder  ^c;  Standiford 
vs.  same,  and  Massie  vs.  same.  Six 
cases. 

Cross  wri(8  of  error  to  the  Jefferson  circuit;  J .  P.  Ouibax,  J  ndge^ 

Mortgages.  Practice  in  chancery.  F\paudulent  conteyan^ 
tes  08  to  creditors.  Sheriff^a  saks.  Badges  ofjraud. 
EMence.  Errors.  Dissents.  Priority  between  credi- 
tors. 

Judge  Mills  delivered  the  Opinion  of  the  Court. 

Thomas  Philips  obtained  four 
ments  and  executions,  against  Etisha  Standiford 
and  Samuel  Churchill  obtained  two  against  the  same 
person.  These  six  executions  were  all  in  the  hands 
of  the  sheriff  at  the  same  time,  and  were  levied  bjr 
him,  on  one  tract  of  1500  acres  of  land,  also  anothr 
er  tract  of  about  SOO  acres,  being  the  mansion  farai 
of  said  Standiford,  aho  a  third  tract  of  fifty  a^^res, 
a  fourth  tract. of  108  acres,  ten  slaves,  four  featber 
beds  and  furniture,  a  wagon  and  team  of  five  hors- 
es with  their  harness,  three  other  riding  horses,  for- 
ty head  of  cattle,  fifty  sheep,  fifty  hogs,  one  press, 


judg- 
liford; 
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wie  secretalry,  one  desk,  three  tables,  and  a  clock;  Yodbr&c. 
aU  of  the  estate  of  said  Standiford,  and  given  up  by  STAwmroRu 
Iiim  to  satisfy  said  executions,  which  were  all  endors-   f^^^ 

ed,  that  paper  of  the  bank  of  the  commonwealth  ._ 

would  be  accepted  in  payment .  "'* 

'      The  estate  was  sold  on  the  16th  June,  1823,  for  Shcriff^isak; 
the  sum  of  3,708  dollars,  and  Jacob  Yoder  became  a^j'to  Yo' 
the  purchaser,  and  all  was  convejred  to  him  by  the  der;  andpro- 
sheriff  in  one  inclusive  deed,  which  was  acknowl-  V^T^J  >eft  in 
edged  and  recorded  on  the  7th  of  November,  1823.  ^eVioa*^'''' 

The  estate  all  remained  in  the  possession  of  the 
debtor,  and  was  not  removed. 

On  the  ISthof  July,  1^24,  David  Standiford,  an-  BUlof  D. 
6ther  creditor,  who  also  had  a  judgment  and  execu-  standiford, 
tion,  and  in  the   month  of  September  fotlowingj  aodof  Mas-  ^ 
Hency  Massie,  and  Harrison  Atterburn,  who  were  JSL-n^othw "^ 
also  creditors  by  judgment  and  execution,  each  fil-  creditors,  al- 
ed  their  separate  bills  in  equity,  charging  that  this  'egin^the 
sale  and  purchase  of  the  property  by  Yoder,  were  SuU^S" 
jome  with  intent  to  delay,   hinder,  and  defraud  andpimjing 
creditors,  and  to  the  great  sacrifice  of  the  estate,  thejstateto 
which  was  of  far  greater  value;  and  that  it  was  de-  JjJJP  j**  ^^ 
signed  to  save  the  estate  for  the  benefit  of  Standi-  ments."  ^* 
fdrd,  and  was  therefore  fraudulent  and  void;  and 
praying  that  the  said  sale  might  be  set  aside,  and 
the  estate  be  again  exposed  to  sale,  in  discharge  of 
fheit  respective  demands. 

Yoder,  and  Elisha  Standiford,  answered  each  bill.  Answers.. 
and  contested  the  fraud,  and  contended  that  the  sale 
was  fair  and  bona  fide. 

The  cases  were  ordered  to  be  tried  together. 

The  court  below  decreed,  that  the  estate  should  Decree  of  ibc 
be  re^soid,  under  the  direction  of  the  court,  by  com-  circuit  court, 
missioners;  and  that  Yoder  should  have  the  prefer- 
ence in  having  his  claim  satisfied;  that  is,  the  price 
which  he  gave  for  the  property  at  the  sheriff's  sale; 
and  that  each  of  the  others  should  follow  in  succes- 
sion, giving  the  preference  to  the  one  which  had  his 
execution  nrst  endorsed  by  the  sheriff. 

To  reverse  these  three  decrees,  Yoder  and  E.  Stao^  l/**^??'^*'^' 
diferd  have  prosecQt^d  their  three  writs  of  error,      writ  of  ^r. 
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ToDER  ic.         And  the  three  creditors,  David  Standiford,  MtS' 

^'«-  sie,  and  Atterlmrn,  have  each  prosecuted  their  sever- 

STANDiroRD  ^,  ^^jj^  ^f  ^^^^^^  agalnrt  Yoder  ami  E.  Staiidiford 

! All  these  cases  have  been  heard  together  in  tK« 

Atterburn'8,     COUrt. 

ford's  and"  1  •  Yodef,  Riird  E.   Standiford  now  conteiid  dial 

Maute's  the  safe  Was  fair,  ami  not  made  to  defraud  ci^dhors, 
vriuof  error,  jn  any  wav;  and  that,  therefore,  the  decree  seMing 

^*"*'^rl?/i.    the  estate  h  erroneons. 
com  plaint  by 

Jo^er  ^  A  2.  That  if  a  sale  is  to  take  place  on  any  terms,  it 
against  th^  ©"g^t  not  to  be  marfe  by  a  comnrissioner  or  masttf 
decree.  in  chancery,  under  the  direction  Of^tbe  Couit;  but 

that  all  the  chancellor  could  do,  would  fat  to  remove 
the  incumbrance  on  the  estate,  and  let  loose  the  ex- 
ecutions at  law. 

On  the  contrary,  D.  Standiford,  Massie,  and  Af- 
OrouncTs  re  terburn,  contend  that  the  sale,  and  deed  made  by 
jied  on  by  D.  the  sheriff,  in  pursuance  thereof,  is  fraudulent,  and 

MSMle^^'Ind  ^"^'^^  *^  '^^^^  ^^^  **^^  ^^^  noughty  sknd  that  the 
Atterbutn.      court  erred  in  settling  the  question  ^  pre<^dence 

between  the  parties;  and  that  f  od^r  ougifC  to  be 

postponed  to  the  whole. 

The  most  favorable  light  in  which  thi^  transaction 

TairpuTcha*.  between  Yoderand  E.  Standiford,  whereby  the  title 

^le^'Dd"^'*  through  the  sale  by  tlie  sheriff  was  acquired  in  all 

contract  wifb  E.  Standiford's  projierty,  can  be  viewed,  is  to  coif 

thedefpnclant  strue  it  into  a  mortgage.    For  however  £iir  the  sale 

that  he  may    ffA^t  have  l^ecn,  if  is  in  proof  tha^  by  prcvio««  ar- 

rslrmort.      rangcmentE.  Slandiford  was  tobeaHowedto  re- 

ga(ire,and  an-  deem  the  estate,  and  a  writing  shewn  by  the  dcffend- 

oiher  credit-    ants  tl^mseives,  entered  into  after  the  sale,  which 

tailThfsbinTo'  w^^'  ^   hereafter   more  particularly  noticed,  also 

iredeem.or       proves  that  E.   Standiford  was  to  be  al/owed  to  re- 

mve  a  86ie     ^eem  or  take  the  estate  again  at  the  end  of  four 

pr^tlorof      years.     If  then  the  arrangement  is  construed  into  a 

the  proceeds,   mortgage,  it  Was  competent  for  cfeditars  by  iudg«' 

ment  and  execution,  to  bring  their  bill  to  be  let  in 

to  redeem  or  to  compel  the  mortgagee  to  foreclow,^ 

or  that  the  estate  shauld  be  sold  and  the  proceeds  be 

applied,  first  to  extinguish  the  claim  of  the  im>rt- 

giiicee,  and  the  residue  to  go  to  the  creditors  so  soiiig . 

Indeed  the  decjpee  rendered  by  the  court  below. 
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goefi  no  further  in  its  operation  than  a  decree  of  this  Tober  &c. 
character.     The  title  of  Yoder  is  ordered  to  stand  g     ^'• 
as  an  indemnity  in  his  favor;  or  ratlver,  he  has  the    ^jj^^*''^*^ 
preference  given  him,  in  the  distribution  of  the  pro-  — ..^..... 
ceeds  of  the  sale,  for  all  the  money  which  he  had  ac- 
tually ejcpendedin  making  the  purchase. 

We  will  not  detain  to  discuss  the  question   of  where  the 
power  in  the  chancellor  to  set  up  this  estate  at  auc-  cbanceUor 
tion,  under  his  own  order,  and  in  the  hands  of  his  »«^  *"^o* 
own  officer.     For  we  deny  that  his  power,  when  he  c^n^Jyaace, 
has  fair  possession  of  a  subject,  stops  short  of  com-  on  the  com-^ 
pletc  justice,  and  that  he  is  bound  to  drop  the  sub-  P^y***  ®^* 
ject  just  at  the  Very  point  of  relief,  and  call  to  his  i°e5!tor,\e 
aid  the  process  or  functionaries  of  a  court  of  coni-  ouicht  to  or- 
mon  law,  to  help  him. out  of  the  dilemma.     On  the  ^®'"  ^^®  *^]^ 
contrary,  he  can  generally  complete  what  he  begins,  effrcte/Vnd 
and  particularly  if  a  sale  is  necessary  fori  the  ends  of  not  turn  the 
justice,  he  will  direct  and  superintend  it.     To  a  sale  party  back  to 
thus  directed,  under  his  immediate  direction, .  and  j!JJ^°^^"'°'^ 
subject  to  his  immediate  revision,  there  is  generally,  tion. 
and  ought  to  be,  greater  confidence  given,  than  is  to 
those  of  a  court  of  common  law,  which  are  con- 
ducted by  ministerial  officers  only,  and  afterwards 
do  not  receive  judicial  confirmation  or  approbation 
on  the  hearing  of  the  parties,  unless  one  of  them 
shall  move  to  set  it  aside. 

The  main  question,  therefore,  in  this  cause,  must  Main  ques- 
be,  is  this  title  acquired  by  Yoder,  fraudulent,  and  tion  stated. 
made  with  intent  to  delay,  hinder,  and  defraud  cred- 
itors? 

The  following  is  a  summary  of  the  facts  relied  Fact»  relied 

upon  by  the  creditors  now  contesting  it.  on  to  prove 

'^  ^  °  the  sheriff's 

At  the  time  the  sale  was  made,  E.  Standiford  was  sale  fraudu- 
much  indebted,  not  only  to  those  creditors  whose  *«"*• 
executions  had  actually  seized,  and  were  about  to 
sell  the  property,  but  there  was  another  train  in 
their  rear,  well  known  to  both  himself  and  Yoder. 
Indeed,  at  least  one  of  those  creditors,  who  how  at- 
tack this  sale,  had  his  execution  in  the  sheriff's 
hands  at  the  sale,  but  not  in  time  to. act  its  part  with 
those  which  sold  the  estate,  and  the  others  were 
pressing  on  to  judgment. 

Vol.  VII.  3  L 
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YoDER  &e.        Yocler  lived  in  another  county,  and  was  an  \nU- 
^'-  timate  friend  of  the  family  of  the  wife  of  E.  Staa- 

ARDiroaD  ^jfjjj.^^  j^jj J  ^^  known  to  have  the  meanib  to  relieve 
'  the  distresses  of  E.  Standiford.     Two  or  three  days 

before  the  sale,  £.  Standiford  paid  him  a  visit,  to 
get  money  from  him,  or  to  make  some  arrangementa 
to  save  the  estate.  Yoder,  according  to  his  own  ac- 
count of  the  matter,  would  not  furnish  the  money, 
but  agreed  to  let  the  estate  be  sold,  and  to  become 
the  purchaser  with  the  avowed  design  of  favoring 
Standiford,  or  his  family,  supposing,  that  when  he 
got  the  estate  in  this  way,  all  conveyed  to  him,  it 
would  be  more  secure. 

To  effectuate  this  object,  Yoder  came  to  the  neigh- 
hood  a  day  or  two  tiefore  the  sale,  and  purchased 
tip  at  least  two  of  the  executions,  and  thus  got  the 
control  of  them. 

On  the  day  of  sale,  Yoder,  as  welf  as  E.  Standi- 
ford, and  his  connexions,  persuaded  the  creditors 
not  to  bid,  assuring  them  that  their  money  was  se- 
cure, and  their  debts  would  be  paid. 

On  the  day  of  sale,  by  the  procurement  of  both 
Yoder  and  E.  Standiford,  the  estate  was  put  up  in 
large  lots,  so  as  to  compel  purchasers  to  take  all  or 
none.  For  instance,  three  tracts  of  land,  1500,  50, 
and  108  acres,  were  together  sold  for  $2,100;  desk 
and  book  case  at  one  dollar  and  fifty  cents;  a  settee 
and  a  dozen  of  chairs  at  one  dollar;  four  beds  and 
bedding  at  $4;  three  slaves  in  one  lot,  $201;  a  ne- 
ro  woman  and  three  children,  $401;  wagon  and 
ve  horses,  with  their  harness,  $151;  forty  head  of 
cattle,  at  $165;  of  the  hogs  and  sheep,  there  is  no 
account.  But  it  is  remarkable,  that  these  lots  were 
so  manased  as  to  amount  with  great  precision  to 
$3,706,  the  exact  amount  of  all  the  executions  then 
operating  on  the  estate. 

Not  an  atom  of  the  estate  was  removed,  or  taken 
Propprtjieft  mto  the  possession  or  use  of  Yoder,  but  all  remained 
in  defendant's  in  E.  Standiford 's  possession,  as  before.  The  in- 
posMssion.      i^ij^jn   ^^  ^^^  effectuated,    and   E.   Standiford 

was  favored  and  benefited  by  continuing  the  use 

and  results  of  the  estate. 


Acconntof 
the  gales. 
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On  what  terms  £.  Standtford  was  to  retain  it,  Toder  &c. 
we  are  not  told,  except  in  the  answers  of  Yoder  and  ^     ^^' 
E.  Standiford.     They  exhibit  a  writing,  or  lease  ^^^^/^^'^^^ 

of  the  estate,  between  themselves,  dated  on  the  day — .^ 

of  sale.     It  purports  to  lease  the  whole  to  E.  Stan-  Agreement 
diford  and  his  brdlher-in-law,  Joseph  A.  Brooks,  *>«tween  par- 
from  the  first  of  July,  1824,  to  the  end  of  three  SSant,  a^ 
years;  the  lease  to  be  forfeited  if  the  rent  was  not  to  the  dispo. 
paid  annually,  and  Yoder  to  have  the  right  to  enter  "^i^n  •f  ^« 
and  dispossess  the  tenants  for  a  failure;  also,  reserv-  P'^®'*!* 
ing  to  nimself  the  right  at  all  times  to  withdraw 
any  of  the  slaves  or  personal  estate,  on  making  a 
proportionate  deduction,  or  compensation,  or  sub- 
stituting, others  in  their  place.     Tiie  tenants,  or  les- 
sees, are  to  keep  the  premises  in  good  repair;  to  pay 
taxes  and  physicians  bills;  to  feed  and  nourish  the 
slaves  and  their  increase;  to  keep  up  the  stock  of 
cattle  and  horses;  to  commit  no  waste,  and  to  sur- 
render the  possession  in  good  order  and  repair,  nat- 
ural wear  excepted;  yielding  and  paying  as  hire  and 
rent  $275,  in  gold  or  silver  per  annum.     Yoder 
agrees  to  accept  the  sum  of  $207  85,  in  gold  or  sil- 
ver, and  90  bushels  of  salt,  annually,,  ia  lieu  of  the 
$275,  at  the  election  of  the  tenants.   Then  this  stipu- 
lation follows:  * 

^^Ssdd  Yoder,  in  consideration  of  esteem' for  said  ^ 

Joseph  A.  Brooks,  and  Nancy  Standiford,  wife  of 
Elisna  Standiford,  who  are' children  of  his  old 
friends,  Joseph  Brooks  and  Nancy  his  wife,  agrees 
further,  that  if  the  said  Joseph  A.  Brooks  and  Eli- 
sha  Standiford  or  the  survivor  of  them  or  their  le- 
gal representatives,  shall  wish  to  purchase  the  prop- 
erty at  the  end  of  the  lease,  and  snail  tender  and  pay 
vnto  him  or  his  legai^presentatives  $3,500  in  ffold 
or  silver,  between  the  31st  day  of  May,  1827,  and  the 
1st  of  July^  1827,  and  shall  nave  paid  up  all  taxes, 
debts,  dues,  and  demands,  that  shall  have  accrued 
against  said  Yoiler,  by  cause  of  his  owning  said  pos-  ' 

session,  so  as  to  save  him  harmless  from  all  liability; 
and  to  give  him  the  consignment  of  the  said  $3,500 
aforesaid,  free  from  all  deductions  and  draw  back, 
then  the  said  Yoder  shall  sell  the  said  property  now 
leased  or  what  s^all  be  of  said  property,  either  by 
decrease  or  increase,  unto  tbem  the  said  E.  Standi- 
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ToDKR&c.     ford  and  Brooks,  or  the  survivor  of  thetn,  or  their 
„     ^''  legal  representatives,  and  will  convev  the  same,  by 

Ac.  deed  of  quit  claim,  with  special  warranty  only,  at 

_.— «•  their  expense.  But  the  said  Yoder  does  not  bind 
himself  to  convey  in  case  of  tender  and  payment,  ex- 
cept only  during  the  month  of  Jhine  1827,  and  will 
not  sell  and  convey  after  the  30th  of  June,  1827." 

This  writing  appears  to  have  been  signed  by  Yo- 
ETidence  inr  ^^^  ^"^  ^'  Standiford  alone.  Brooks  has  not 
sufficient  of  signed  it.  There  is  no  proof  when  it  was  executed, 
the  acree-  or  that  it  was  executed  at  all.  There  is  one  sub- 
?efenddnT^°  scribing  witness,  whose  testimony  is  not  taken, 
and  T'urchas.  Whether  it  really  existed  from  its  date^  or  is  manu- 
er  exhibited  iactured  to  suit  this  cause,  does  not  appear,  except 
in  their  an-     y^y  jj^^  answer  of  the  defendants,  one  of  whom  ad- 

mits  its  execution  after  its  date. 
1 

It  is  further  remarkable,  that  there  is  no  provision 
in  it  for  the  rent  of  the  first  year  alter  the  sale. 
Thus  long,  E.  Standiford  seems  ta  have  been  enti- 
tled to  the  premises  rent  tree.  The  defendant, 
Yoder,  however,  in  his  answer,  says  that  the  rent  of 
that  year  nais  omitted  by  mistake. 

The  mode  in  which  the  price  at  the  sale  was  paid. 
Manner  of      must  not  be  on^itted.     Yoder  receipted  to  the  sheriff 
the  payment   for  the  t'wo  executions,  of  which  he  had  the  con- 
ofthepur"^  trol.      He  gave  his  sale  bond,  with    Joseph    A. 
ehftse  money,  Bfooks  security,  to  another    creditor,   for  $418, 
&  thesonrce  .This  bond,  when  it  became  due,  was  paid  and  dis- 
^2««  ^^       charged  by  the  debtor,  E.  Standiford.    Yoder  also 
paid  to  the  sheriff,  on  the  day  of  sale,  $2^513,   in 
notes  on  the  bank  of  the  commonwealth,  or  rather, 
this  money  was  advanced  on  the  day  of  sale,  by  Jo- 
seph A.  Brooks,  the  brother^ivlaw,  and  waiS  counted 
bv  Solomon  NeilJ,  another  brother-in-law  of  Stan- 
diford, and  passed  by  him  directly  to  nhe  sheriff, 
without  going  through  the  hands  of  Yoder.     The 
mode  in  which  this  is  accounted  for  by  the  defend- 
ants, Yoder  and     E.    Standiford,  is  this.    Joseph 
Brooks,  the  ancient  friend  of  Yoder,  alluded  to  in 
the  lease,  was  indebted  to  Yoder  at  bis  death,  about 
tills  sum,  the  payment  of  which  he  imposed  by  his 
will  on  his  son,  Joseph  A.  Brook^  and  the  wiM  of 
Joseph  Brooks,  produced,  thus    jfar  verifies  this 
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statement.     It  is  alleged  by  Yoder,  that  this  sum  Yoder  &c. 
Joseph  A.  Brooks  secured  to  him,  by  his  own  bond,  g     ^'* 
and  that  the  money,  on  the  day  of  sale,  was  paid  by     4^. 
Joseph  A.  Brooks  to  the  sheriff  for  Yoder,  in  dis-  ..—......-. 

charge  of  this  debt.  Such  was  the  color  given  to 
the  transaction  on  the  day  of  sale.  But  no  bond 
from  Joseph  A.  Brooks  to  Yoder  was  produced,  or 
surrendered;  nor  is  any  shown  in  the  cause,  nor 
does  it  appear  that  he  is  released  from  this  debt.  * 
He  produced  the  paper  on  the  bank  of  the  common- 
"weaith,  to  the  nominal  amount  of  this  debt  in  specie, 
ostensibly  for  the  purpose  of  paying  this  debh  An- 
other of  the  family  counted  and  gave  it  to  the  sher- 
iff",  and  Yoder  seems  in  this  transaction  to  have  been 
passive;  so  that  a  suspicion  may  be  excited,  that  this 
ivas  a  family  arrangement  to  save  the  estate  of  E. 
Standiford,  in  the  name  of  Yoder. 

Such  are  some  of  the  prominent  facts,  relied  on 
by  the  complainant  below,  to  vitiate  this  sale,  and 
we  cannot  help  concluding  from  them,  that  this  sale 
is  fraudulent  and  void. 

If  it  be  admitted,  that  Yoder  really  paid  down  g^j^^  ^  ^ 
and  secured  a  valuable  consideration  for  this  ettate,  yRiid'a|l\iu8e 
it  is  not  enough  to  enable  the  arrangement  to  escape  creditors, 
the  effects  of  the  statute.     Every  such  arrangement  ™Y'/^®°®*j 
Hiust  be  not  only  founded  on   a   "good,"  which  is  uabic^co^nlid- 
construed  to  mean  a  valuable  consideration;  but  it  eration,  but 
must  also  [>e  ^'bona  fide.^^     If  it  wants  the  latter   re-  *onajide. 
quisite,  it  is  as  clearly  fraudulent  as  if  it  wanted  the 
former  also. 

It  is  true,  that  this  sale  was  effectuated  in  satisfac-  Pfirchaserun- 
tion  of  real  debts,  and  in   the  fraud  the  creditors  der  the  exe- 
seem  not  to   have  participated,  but  only  renmjjed  ^°^Xc^r  dt 
passive.     Their  object  was  to  get  their  money  with-  t  rs,  is  .ot 
out  concurring  with  any  arrangements  lietween  the  pr.  tectcd  by 
debtor  and  the  purchaser.     It. may  therefore  be  urg-  hlfpu^chase 
ed,  that  Yoder  is  clothed  with  the  rights  of  those  he  m?ike$;  in 
creditors,  and  that  the  sale  is  clothed  with  the  sane-*  combioation 
tlons  of  the  law  and  thereforejt  camiot  be  attacked  ^j*^  ^^^ 
as  fraudulent.  "  h^drr',  dday 

The  act  to  prevent  frauds  and  perjuries  was  de-  othljp  wedit- 
signed  to  lejaye  property  naked  to  the  free  course  of  on. 
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YoDfR&c.     the  law,  and  to  keep  impediments  out  of  the  roadof 
s  AND!  ORD  ^^"^*^  creditors.    It  was  foreseen  by  the  legislatare, 
^c.  that  these  provisions  against  fraud,  n^ight  be  oiade 

.  the  shelter  of  fraud;  and  that  a  debtor  knowing  that 

the  cause  of  the  creditor  and  the  means  afforded 
him  for  the  recovery  of  debt^^ere  held  sacred, 
might,  and  probably  would,  endeavor  to  take  pro- 
tection under  it,  and  to  surround  himself  with  the 
formalities  of  law  and  the  rights  of  the  creditor, 
and  thus  be  placed  in  a  fortification  impregnable. 
To  guard  against  this,  and  to  prevent  the  law,  made 
to  prevent  frauds,  becoming  tne  shield  of  fraud,  the 
legislature  expressly  extended  the  provisions  of  ike 
Statute  to  every  judgment,  or  execution,  as  well  as 
every  other  mode  of  transfer,  if  it  was  not  bona  fide. 
We  need  not  tlien  talk  of  legal  solemnities  as  a 
shield,  if  they  were  acquired  or  applied  with  intent 
to  injure  creditors;  nor  need  we  bring  up  the  rights 
of  creditors,  acquired  by  Yoder,  if  they  have  been 
used  by  him  to  fix  this  estate  of  E.  Standiford  be- 
yond the  reach  of  other  creditoj-s,  whjfe  the  debtor 
should  enjoy  it  securely.  Certainly,  it  never  could 
have  been  intended,  that  the  advantages  and  prefer- 
^-  ence  -obtained,  even  by  an  honest  creditor,  should  be 

used  as  an  obstacle  to  others,  by  so  fixinjjr  it  to  the  es- 
tate as  to  become  a  perpetual  shield,     tf,  therefore, 
^         the  debts  which  sold  this  estate  were  honest,  and  the 
^         preference  acquired  by  these  creditors,  in  their  fair 
and  honest  pursuit  of  their  debts,  has  been  used  by 
the  present  owner  thereof,  to  secure  the  estate  to  the 
debtor  secure  from  another  host  of  creditors,  yet  in 
the  rear,  but  in  ardent  and  legal  pursuit,  he  must  be 
ctripped  of  the  advantage,  and  stand  as  any  other 
*  fraudulent  grantee.     For  n4||ther  the  words  of  the 

statute,  or  principles  of  equity,  recognize  any  dis- 
tinction in  his  favor. 

The  diflferent  facts  on  which  the  complainants  re- 
Facts  which  ly  to  prove  fraud  in  this  sale  and  conveyance,  are 
are  badges  g^^j^  ^  hsLve  ever  been  held  by  all  chanoellors,  and 
of  fraudulent'  courts  of  common  law,  as  badges  and  evidences  of 
sales—  fraud. 

—ContriTan-      ^^^  previous  arrangem^t  proves,  that  something 
CCS  to  protect  more  was  intended  than  barely'  relieving  the  pre«- 
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sure  of  debt  then  pressing  upon  E.   Standiford.  Yont^nScc. 

That  was  not  the  only  easement  intended.     Security        ^*- 

against  a  future  group  of  creditors  was  designed,     ^^^^^o^^ 

If  present  relief  was  the  object,  advancing  the  mon-  -- 

ey  on  loan,  secured  by  mortgage,  would  have  done,  the  estate  a- 

it.    In  this  arrangement,  he  was  to  favor  the^debtor.  g^i^it  other 

How  was  this  to  be  done.?    By  bidding  off  the  e^  cf««iito"- 

tate  and  acquiring  a  title  in  legal  form,  and  the  favor 

was  to  consist  in  permitting  the  debtor  still  to  enjoy, 

and  in  keeping  off  the  hands  of  the  remaining  cred* 

tors. 

To  effectuate  this  object,  every  arrangement  was  Saleconduct- 
to  be  made,  by  setting  up  the  estate  en  masse^  so  that  ^  sp  as  to 
it  was  exactly  to  extinguish  the  active  executions  and  ^.^?'^  compo- 
no  more,  and  yet  be  acquired  at  an  enormous  sacri-  prevenrthe 
fice,   as  the  proof  in  the  cause  abundantly  shews,  estate  seHing 
Another  circumstance  not  hitherto  noticed,  is  calcu-  ^^^  ^*'  value. 
lated,  to  induce  this  belief.     Atterburn,  one  of  the 
present  complainants,  was  present,  and  his  execution 
was  endorsed.     On  its  being  suggested,  that  by  bid- 
ding, the  estate  might  extend  far  enough  to  cover  his 
debt,  he  bid  for  one  of  the  slaves,  and  the  mother-  ^ 

in-law  of  E.  Standiford  appeared  against  him  as  a 
competitor  in  bidding,  and  spoke  with  some  warmth 
to  him  for  attempting  to  bid.  His  ardour  was  damp- 
ed, by  this  competition  with  the  mother  of  the  wife 
of  the  sinking  debtor.  The  slave  was  striken  off 
to  Mrs.  Brooks,  bQt  was  afterwards  placed  among 
the  purchases  of  Yoder,  and  was  gotten  by  him, 
through  her  instrumentality. 

But  if  there  was  no  other  circumstance,  the  pos-  Possession  of 
session  of  this  estate,  being  all  the  debtor  owned,  re-  cbased^at^"*^ 
xnaining  with  the  debtor,  is  one  which  cannot   be  shenff^s  sale, 
overlooked.    This  possession,  even  according  tHo  the  remamioff 
lease  produced,  was  to  be  gratis  for  one  year,  and  ^'^^*K°®*'' 
the  debtor  was,  during  that  time  at  least,  theabso-  dencVof'an 
lute  possessor,  and  Yoder  on  record  the  absolute  own-  arrangement 
er.     This  is  strong  evidence  to  shew  the  previous  *" J^.^"^  ^^ 
arran/^ement,  or  secret  understandinff,  that  the  bene-  <^'^®^"°"* 
ficial  interest  in  the  property  was  stiu  to  be  £.  Stan- 
diford's.     We  well  know  that  this  is  not  the  mode 
la    which  men,  ordinarily  prudent,  manage  their 
money.     They  do  not  usually  lay  out  their  money  to 
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YoDXR  &c.     purchase  estates,  to  be  enjoyed  by  others  without  rf- 

c     ^^  fordiiij?  to  them  the  least  return  on  the  capital:  and 

^c  some  extraordinary  reason  must  exist  for  such  an  oc- 

— .— *.-.^—  currence.     Indeed,  seeing  a  person  in  possession  of 

an  estate,  enioying  all  its  benefits,  when  it  is  mort- 

Sged,  and  the  condition  of  the  mortgage,  long  for- 
ted,  and  the  mortgagee  lying  supinely  by,  not 
wishing  to  enjoy  or  use  his  money,  and  many  cred- 
itors of  the  mortgagor  remaining  unpaid,  does  cre- 
ate in  the  mind  of  every  one,  a  suspicion,  that  it  is 
a  secret  arrangement  to  secure  the  mortg^or  againflt 
disturbance  from  creditors.  The  weight  of  sucAi  a 
circumstance,  is  suflScient  to  repel  the  presumption 
of  fairness;  and  to  induce  a  belief  of  a  secret  and 
unexplained  understanding  between  the  parties.  In- 
deed, possession  in  the  grantor,  while  title  is  in  the 
grantee  of  an  absolute  conveyance,  has  been  often 
held,  b^  the  settled  law  of  this  court,  to  be  conclu- 
sive evidence  of  fraud. 

The  same  doctrine  has  been  applied,  by  many  of 
Effect  or  the    the  American  courts,  as  well  as  those  of  Great  Bri- 
mortgagor  re-  i^m,  to  mortgagees,  even  when  it  is  stipulated  on  the 
SoMwauin?      '*^'  ^^^^  possession  shall  remain  with  the  mortga- 
gor, as  is  shewn  by  Mr  Kent  in  his  commentaries, 
vol.  2,  p.  405,  et  seq. 

But  we  need  not  enquire  into  the  soundness  of 
this  doctrine,  on  principle.  For  if  we  admit  the 
true  doctrine  to  be,  that  in  the  case  of  a  mortgage, 
possession  of  the  mortgagee  b  consistent  with  tke 
deed;  at  all  events  c^ntinuins  that  possession  after 
the  condition  is  forfeited,  without  disturbance  from 
the  mortgagor,  is  calculated  to  induce  a  belief,  that 
the  mortgage  is  one  of  an  amicable  character,  to 
answer  the  particular  purposes  of  the  debtor,  rather 
than  a  real  security  for  the  debt  named  on  its  face. 

But  the  present  case  is  not  a  mortgage.  The  right 
of  redemption  no  where  appeared  on  the  face  of  the 
deed.  That  was  a  secret  arrangement  between  the 
debtor  and  grantee.  It  is  true,  this  was  not  a  deed 
executed  directly  from  the  debtor  to  the  grantee;  oa 
its  face  it  shewed  the  forms,  solemnities,  and  en- 
ergies of  the  law,  forcing  the  estate  from  the  debtor, 
and  fixing  it  in  the  grantee.     But  yet,  if  this  was 


Secret  ar- 
rangement 
between  the 
debtor  nnd 
tbe  purchuspr 
of  bis  estate 
at  sheriff ^8 
sale,  contriv- 
ed to  defraud 
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<loiie  by  a  fecret  arrangement  between  the  debtor  Todsb  See. 
aad  purchaser,  clothed  with  fornis,  but  not  the  sub*  «.  ^^ 
stance  of  the  kw,  in  order  that  the  debtor  might  ^(^^^^^^ 
enjoy  while  the  grantor  before  the  world  had  the  ^..i..,.*...,.. 
absolute  estate,  it  cannot  substantially  differ  from  an  other  credit- 
absolute  deed  executed  by  the  debtor  himself,  and  ?"'**"  °^ 
possession  therefore  must  be  high  evidence  of  fraud.  ^  n^ilt^,!^ 

WJfth  thisconclusien  every  attendiDg  circumftanoe  Jj^^  **®^' 
concurs.    The  money  is  gotten  from  the  &mtly. 
They  all  concur  in  the  arrangement,  and  the  debtor  Endence  of 
afterwards  discharges  and  satisfies  the  only  sale  bond  thefraudu- 
whicfa  is  given.    The  money  paid,  is  ostensibly  in  *«*»tiiitettt. 
discharge  of  a  debt  coming  from  a  brother-in-law. 
His  security  is  not  surrendered,  and  no  receipt  is 

fiven.  The  money  is  carefully  passed  through  the, 
amis  of  anollier  brother-in-law,  now  eaed  as  a  wit- 
ness, and  coBveyed  by  him  safeiv  to  the  sheriff,  with- 
out betog  suffisied  to  toiidi  the  hands  of  Yioder;  and 
the  estate  is  sacrificed  for  less  than  half  its  value,  be* 
ing  the  whole  the  debtor  bad,  and  he  still  in  debt. 
C^m  it  be  believed  that  Yoder  intended  to  «ake  % 
speculation  merely,  and  that  he  shooM  afterwards 
forget  to  enjoy  it.^  Can  it  be  supposed  that  he  was 
so  generous  as  to  pay  such  a  sum,  and  tie  out  of  tlie 
use  of  it  for  ooe  year.,  witliout  any  remuneration vor 
with  a  bad  prospect  of  rent  or  inlarest  for  three 
years  more,  and  t-hat  to  do  a  hind  actiosi  to  Standl- 
lord,  withoat  iacliidisig  in  that  kindness  a  protect  ^ 

tion  against  credstorB.^  Is  not  the  belief  more  plau^ 
sible,  that  the  arrangement  was  to  secujse  the  debtor 
in  the  estate  under  color  of  a  sheriff's  sale  and  that 
the  lease  now  produced  is  an  after-thought,  framed 
to  meet  the  demand  of  creditors?  We  conclude 
that  it  is,  and  that  this  sale  and  deed  is  within  the 
letter,  as  well  as  the  spirit  of  the  act;  t)|ey  were 
made  with  intent  to  delav,  hinder  and  defraud  cred- 
itors;  and  are  not  bonajSfe. 

It  may  fce  said,  that  this.conGlnsson  is  severe,  asid  Benevolence 
againal  those  ine  feeKngs  of  the  tieart,  diaplayed  in  ^Yr^g  d^ebt^ 
an  act  of  benevolence,  md  that  Yoder  ought  to  have  ora^to  protect 
been  permitted  to  exleml  his  (kindness  to  his  friend,  their  prrner- 
Not  so.  The  exercise  of  pure  benevolence  is  not  'Jg[*^™d*^oJ! 
Qraniped  by  the  conclusion;  but  only  that  wliich  i»  ''denounced. 

Vol.  VII.  3  M 
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TooKBftc.  impure.  The  creditors  of  Standiford  had  amonl 
^'-  right  to  his  estate,  and  if  the  benevolence  of  Yoder 

Standiford  ^^  ^^^  exercised  with  an  eye  to  obstruct  that  right, 

' his  benevolence  is  converted  into  corrupt  design, 

loses  all  its  merit,  and  is  not  entitled  to  the  name. 

Thus  far  there  is  a  concurrence  of  opinion,  in  the 
Jadget  Ow«-  majority  of  the  court;  while  the  chief  justice  con- 
^oDour^af to'  ^^^^  *»'**  ^^^^^  ^*  "^  ^^"^  established,  and.  that 
the  pro  "of*  th^  decree  ought  to  be  reversed  at  the  prayer  of  Yo- 
tbe  fread,      der,  and  all  the  bills  dismissed. 

chief  juttioe 

BibbuiMeut-       But  as  to  the  consequences  which  must   follow 

^*  from  the  fraud,  a  difference  of  opinion  between  the 

two  judges  who  agree  in  the  existence  of  firaud,  a- 

rises. 

Judge  Owsley  conceives,  that  although  the  con- 
rrudge  Ows-  veyance,  or  title  of  Yoder,  is  fraudulent,  yet,  as  he 
lej'8  opioioo,  came  in  under  creditors  whose  executions  had  a  pri- 

Yoder^rpS?.  ^^  ''*^'  *"^  ^®'®  ^^^^  ^^  fr*"*''  ^^^^  <>«g*^^  «<>*' 
chate  was  ^  &  defendant  in  a  court  of  equity,  to  be  placed  in 
fraudalent,  ^  worse  situation  than  the  creditors  were;  that,  stript 
tothe°refelf-  ®^  *^"  ^^^  **^*^'  ^^  account  of  the  fraud,  he  must 
ence  wiiksh''  ^  '^A  in  possession  of  theirs;  and  therefore,  while 
the  ownen  of  he  is  of  Opinion  there  ought  to  be  no  reversal  at 
tions'irad'  Coder's  instance,  he  also  thinks  that  the  decrees 
which  he'  Ought  not  to  be  reversed  at  the  prayer  of  the  credit- 
thereby  latis-  ors  to  grant  them  more,  because  the  decrees  have 
Ified.  only  left  Yoder  in  possession  of  the  rights  of  the 

<nneditor8  under  whom  be  acquired  the  estate. 

Judffe  Mills  conceives,  that  if  Yoder  is  guilty  of 
Judge  Mills    ^  fraud,  and  if  his  title  comes  within  the  act  to  pre- 
the°oontrary.  ^®"*  frauds  and  perjuries,  it  is,  according  to  the  let- 
'  ter  of  the  act,  absolutelv  void,  and  can  have  no  force 
for  any  purpose,  and  that  no  regard  is  to  be  paid  to 
its  inception,  or  the  purity  or  impurity  of  tne  exe- 
cutions under  which  it  arois;  and  that,  consequent- 
ly, Yoder  ought  to  stand  as  a  general  creditor,  and 
l>e  allowed  to  come  in  only  alitor  the  creditors,  who 
have  acquired  a  legal  preference,  are  satisfied;  and 
that  for  this  purpose  the  decree,  at  the  instance  of 
the  creditors,  ought  to  be  reversed. 

Affirmance  of      ^"  ***  po^n^j  as  the  chief  justice  does  not  admit 
all  the  dec^s   ^^t  the  decrees  against  Yoder  are  correct;  he  will 


Digitized  by  VjOOQ IC 


JULY,  182S.  49J 

HOt  concur  in  the  reversal,  for  tlie  purpose  of  mak-  Yod^r  &c. 
ing  Yoder^s   case  more  unfavorable.      It  follows,  g     ^^- 
therefore,  from  this  division  of  sentiment,  that  in  all    ^^^^'*'<^*'>' 

the  writs  of  error  there  must  be  an  affirmance.     In  ......^ 

those  of  Yoder>  the  chief  jjiistice  dissenting,  and  in  in  conie- 
those  of  the  creditors  judge  Mills  dissenting.  quenoeof  dif- 

We  shall  barely  add,  that  as  between  the  creditors  ions  among 
themselves  there  can  be  no  doubt  that  the  disposi-  ^^®  Jv^S^* 
tjon  among  themselves  is  right;  that  though  equity  Jodgment 
generally  prefers  equality,  and  directs  debts  to  be-  *"^  cxecu- 
paid  proportionably,  yet  the  rule  does  not  hold  on'^r  whom 
good,  when  a  preference  has  been  obtained  at  law.  fraudoleDt 
There  equity  follows  the  law,  and  leaves  the  ad-  conTejances 
advantage  with  him  who  has  gained  it,  especially  entitled  t*o*' 
where  the  fraud  is  of  a  legal  and  not  of  an  equitable  (be  prefer- 
character:  Codwise  vs.  Gelston,  10  John.  507;  Mes-  enceiDeqai^ 
sonier  vs.  Gomperts,  &c.  3  John.  chy.  rep.  3;  M'Der-  ^{  \^^^  ^^^ 
mutt  vs.  Strong,  4  John.  chy.  rep.  687. 

In  all  the  cases  the  decrees  are  affirmed,  with  costs* 

Dissent  of  Chief  Justice  Bibb  U>  the  opinion  of  the  caurf 
on  tht  evidence  of  the  fraud  alkdged  in  the  purchase 
at  the  sheriff  ^8  sale. 

Six  several  executions  were  delivered  ^^»"."»*  jf 
to  the  sheriff  of  Jefferson  county,  on  the  14th  day  «*^J°»-^^»^- 
of  April,  1823,  agamst  the  estate  of  Elisha  Standi- 
ford,  which  were  levied  by  the  sheriff,  on  the  14th  * 

of  May,  on  fifteen  hundred  acres  of  land,  whereon 
Standiford  lived,  including  half  the  salt  water,  in- 
eluding  his  farm,  fifty  acres  sold  by  Breckenridge 
&c-  to  John  Murphy  and  J.  C.  Beeler,  and  108  acres, 
part  of  Edward  Rice's  claim;  al$o  on  ten  slaves; 
a  waggon  and  horses,  and  harness,  three  riding  hor- 
ses, 40  head  of  cattle,  dO  head  of  hogs,  50  head  of 
sheep,  and  various  articles  of  household  furniture. 
The  estate  was  advertised  by  the  sheriff,  and  sold  on 
the  14th  June,.  1823,  amounting  in  the  aggregate  of 
the  parcels  sold,  to  the  sum  of  three  thousand,  seven 
hundred  and  eight  dollars,  being  the  amouni  of  the 
said  six  executions  and  sheriff's  commissions.  Of 
these  executions,  two,  amounting  to  $777  04,  were 
for  the  use  of  James  Guthrie  who  transfered  tliem 
to  Jacob  Yoder;  the  other  four,  were  in  favor  of 
Thooias  Phillips. 


Digitized  by  VjOOQ IC 


^gg  MONROE'S  REPORTS. 

YoW&c.  Jacob  Yoder  became  the  purchaser  of  iheivhobr 
^'  of  the  prop^ty;  be  gare  receipts  to  the  sheriff  lor 

^ic"^"**"  the  amount  of  the  executions  so  assigoed  to  hiiD> 
' paid  down  to  the  sheriff  the  sum  of  $2,513,  andex* 

Diwentof      ecuted  bis  bond  with  security,  ps^able  at  three 

cb.  JIM.  Bibb,  months,  to  Thos.  Phillips  for  $418,  according  to  law, 
which  satisfied  all  those  executions,  with  the  sheriff's 
commissions,  and  they  were  so  returned  by  the  dier- 
iff;  all  these  executions  were  indorsed  as  receiveable 
in  paper  of  the  bank  of  the  commonwealth. 

At  June  term,  1823,  Atterburn  had  judgment  a- 
gainst  Elisha  Standiford,  for  $663  debt,  with  inter- 
est from  7th  March,  1822,  till  paid,  be»des  costs. 
Tlie  last  which  issued  on  this  judgment,  in  May,- 
1824,  was  returned,  no  property  foumL 

At  March  term,  1824,  David  Standiford  bad  judff- 
jnent  against  Elisha  Standiford,  for  $838  debt,  with 
interest  from  9th  March,  1820,  til)  paid,  beside  costs. 
An  execution  on  this  judffment,  baring  teste  on  the 
14th  March,  1824,  (with  the  credit  noted  in  the 
judgment,  of  $125  90,  paid  25th  June,  1 8^,)  wa3 
returned  by  the  sheriff,  no  property  fonnd. 

Henry  Massie  alleges,  that  he  obtained  judgment 
against  Elisha  Standiford  for  $180,  with  interest 
from  26th  Dec.  1822,  and  costs;  and  that  a  jieri/acias 
upon  his  judgment  was  returned  by  the  sheriff,  no 
property  found;  but  this  judgment  and  execution  is 
not  exhibited. 

In  July,  1824,  David  Standiford  exhibited  his  bill 
a^nst  Yoder  and  Elisha  Standiford;  on  tlie  20th  ' 
September,  1824,  Masm  exhibited  his  biU  against 
Yoder  and  Elisha  Standiford;  and  on  the  27th  of 
September,  1824,  Mterburn  exhibited  his  bill  a- 
gainst  Yoder  and  Elisha  Standiford;  each  creditor 
stating  his  judgment  and  execution  returned,  no  pro- 
perty; referring  to  the  sale  by  the  sheriff  on  the 
14th  June,  18^3,  ami  the  purchases  by  Yoder  of 
the  property,  and  to  the  sheriff's  return  thereof, 
and  praying  that  the  sale  to  Yoder  ntiight  be  decreed 
to  be  fraudulent  and  void,  and  that  the  property,  of 
so  much  as  may  be  necessary,  may  be  sold,  and  the 
proceeds  applied  to  satisfy  bis  debt;  and  for  soch 
other  relief  as  the  case  may  require. 
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Thete  suits  were  afterwards  consolidated,  the  YodbbJSt^. 
proofs  ID  one  to  be  reed  in  each,  and  a  joint  deciee  ^  ^'- 
on  the  three  bills  was  rendered.  SrAiiniroRp 

The  charges  to  impeach  and  invalidate  the  sale  ~j 

and  sheriff's  deed  to  Yoder,  are:  that  E.  Standiford  S^*  bIbb. 
^^for  the  purpose  of  securing  said  property  from, 
and  of  cheating  and  defrauding  his  other  creditors, 
procured  said  loder  to  purchase  the  whole  of  said 
property,  at  the  sale  aforesaid,  for  the  use  and  benefit 
of  him,  the  said  Elisha,  as  he  did,  for  about  the  sum 
of  $3,708,  in  notes  of  the  bank  of  the  common- 
wealth, then  not  worth  more  than  fifty  cents  in  the 
dollar,"  when  the  propeily  was  worth  about  $18,-  ' 

400. 

That  to  effectuate  this,  Yoder  and  said  Elisha 
Standiford  dissuaded  other  persons  present  from 
bidding  against  said  Yoder;  had  the  three  tracts  of 
land  cried  off  in  a  single  lot;  three  of  tlie  negroes 
in  one  lot,  four  in  another,  two  in  another;  the  was- 
gon  and  five  horses  in  another;  the  40  bead  of  cattle 
IB  another. 

That  the  sum  of  $2,513,  in  bank  notes,  which  were 
paid  down  at  the  sale,  were  received  by  Yoder  from 
sud  Elisha  for  that  purpose. 

That  before  and  since  the  sale;  Yoder  had  fre- 
quently declared  that  he  made  the  purchase  for  the 
use  and  benefit  of  said  EIi:>ha;  and  that  he  only  held 
the  property  until  he  was  indemnified,   and  paid  * 

what  was  actually  due  him  by  said  Elisha,  which 
they  charge  to  be  short  of  eiglit  hundred  dollars; 
that  in  pursuance  of  said  agrecmient,  said  Yoder  has 
sofikred  the  whole  of  the  property  to  remain  in  pos- 
session of  said  Elisha,  who  continues  to  act  over  it 
as  the  visible  owner  and  proprietor. 

Yoder,  by  his  answer,  exhibits  the  deed  of  the 
sheriff  to  him  for  the  property,  sold  at  the  prices 
stated  in  his  return  on  the  executions,  viz:  1 ,500  a- 
cres  of  land  on  Pond  Creek,  including  the  farm  anc^ 
half  the  sak  water,  and  106  acres  on  Pond  Creek, 
and  50  acres  on  Fern  Creek,  at  $2,100;  desk  and 
book  case  at  one  dollar  fifty  cents;  secretary  at  two 
dollars  fifty  cents;  table  at  fifty  cents,  one  other  ta- 
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YoDER&c.     bleat  fifty  eents;  settee  at  one  dollar;  one  doien 

VI.         chaira  at  one  dollar;  clock  at  one  dollar;  one  pre» 

&r.'*"^*''  at  one  dollar;  one  table  at  fifty  cents;  four  beds  and 

' bedding  at  four  dollars,  three  negroes,  Alice,  Pr  iseil* 

Diwentof  la,  and  Robert,  at  $201 ;  Patience  and  her  three  chil- 
ob.ja8.BiBB«  dren,  at  four  hundred  and  one  dollars;  boy,  Sam,  at 
^3\y  man,  Leonard,  $253;  Isaac  at  $381;  wa^on 
and  five  horses,  and  harness,  $151;  gray  horse,  tea 
dollars  fifty  cents;  roan  mare  at  one  dollar;  forty 
head  of  cattle  at  $165;  in  all,  $3,708;  which  deed 
bears  date  on  the  day  of  the  sale,  and  is  duly  admit- 
ted to  record. 

He  states  that  he  does  not  know  the  real  value  of 
the  property,  but  that  the  value  put  on  it  by  the 
bill  is,  in  his  belief,  in  every  instance,  greatly  ex- 
ceeding the  truth;  that  he  believed  he  was  purchas- 
ing ^ood  bargains  at  the  time;  but  no  better  than  is 
usual  at  sherifi'*s  sales;  and  that  he  had  for  competi- 
tors other  bidders,  jiarticularly  Thomas  Philips,  the 
plaintiff  in  four  executions,  and  Harrison  Atterburn, 
one  of  the  complainants. 

He  denies  that  he  dissuaded  any  one  from  bid- 
ding, or  that  he  has  any  knowledge  that  Elisha  Stan- 
diford  did. 

He  denies  that  the  purchase  was  made  to  dtfiraud 
the  creditors;  he  denies  that  he  made  the  purchases, 
or  any  of  them,  for  Standiford,  or  his  use,  but  for 
•  himself  as  sole  owner. 

He  admits  he  leased  the  property  to  E.  Standi- 
ford,  or  to  him  and  Joseph  A.  Brooks,  for  $275,  per 
year,  in  specie,  for  four  years,  with  liberty  to  them, 
or  the  survivor  of  them,  to  purchase  the  property 
by  paying  him  the  sum  of  $3,500  in  gold  or  silver, 
between  the  31st  May,  and  1st  July,  1827,  if  they 
shall  choose  so  to  do;  according  to  the  writing  by 
him  exhibited,  executed  on  the  14th  June,  1823;  but 
that  they,  nor  either,  were  bound  so  to  do. 

He  admits  he  has  stated,  that  he  would  be  satisfied 
with  the  payments  stated  in  that  agreement;  and  that 
he  had  given  Standiford  four  years  to  pay  the  same; 
but  he  denies  that  he  ever  made  any  statements  dif- 
ferent from  the  said  writing. 
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He  denies  that  the  $2,513,  paid  to  the  feheriff,  Yodsr&c. 
were  paid  to  him  by  Standiford  or  any  part  there-  f.    ^'* 
of;  but  that  he  held  the  bond  of  Joseph  Brooks,  de-  ^^^J'^'^*'^ 
ceased,  for  twenty  odd  hundred  dollars,  who  held  «..^...... 

the  bond  of  Joseph  A.  Brooks  for  the  like  or  a  greater  Disient  of 
sum,  and  by  his  will  directed  the  said  Joseph  A,  ch»jtt»-BiBB. 
Brooks .  tQ  pay  the  sum  due  the  said  Yoder;  this 
sum  was  due  in  specie;  that  Joseph  A.  Brooks  gave 
his  own  bond  and  took  up  his  fatner's  bond.  Short- 
ly before  the  sale  the  said  Yoder  agreed  with  said 
Brooks,  that  in  case  he,  Yoder,  became  the  purchas- 
er, and  if  he,  Brooks,  would  pay  the  amount  of  said 
bond  in  bank  notes,  he  would  accept  the  same  instead 
of  specie,  dollar  for  dollar,  and  wnen  he  did  become 
the-  purchaser  at  the  sale,  the  said  Joseph  A.  Brooks 
did  pay  the  said  |2,5I3,  which  he,  said  Yoder,  ac- 
cepted as  so  much  oaid  on  the  bond,  and  delivered 
it  to  said  Joseph/who  was  good  and-  solvent;  that 
he  agreed  to  that  arrangement,  believing,  that  if  be 
did  purchase  at  the  sale,  he  would  procure  proper-  **^ 
ty  at  terms  sulBciently  advantageous  to  indemoify 
him  for  the  difference  between  Bank  notes  and  spe- 
cie. 

That  he  did  procure  from  Guthrie  an  assignment 
of  his  executions^  and  did  allow  him  therefor,  spe- 
cie,  dollar  for  dollar;  that  the  notes  were  at  the  time     ^ 
at  195  for  100. 

That  he  has  not  permitted  said  Elisha  to  have  any 
use  or  possession  of  the  property,  except  as  lessee, 
as  aforesaid;  and  has  not  received  any  part  of  bis 
money  so  paid  for  the  property. 

The  answer  of  Standiford  denies  that  the  pur- 
chase by  Yoder  was  procured  by  him  to  defraud  his 
creditors. 

He  states,  that  before  this  sale,  Thomas  Phillips, 
under  a  prior  sale  by  execution,  had  purchased 
twelve  hundred  acres  of  land  belonging  to  said  EK- 
sha,  at  twenty  dollars,  and  still  insists  on  his  pur- 
chase; and  James  Quthrie,  another  of  the  plaintifi^ 
in  said  executions,  had,  at  a  previous  sheriff's  sale, 

Surchased  three  hundred  acres  of  his  land,  for  forty  ^ 

oUars;  and  but  for  the  bidding  of  Yoder,  he  be- 
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ToDSR&c.    lieves  that  his  estate  would  have  been  sacrificed  in 

S  anoifoud  *  »•»"€<•  utterly  and  hopelessly  ruinous  to  said 

\c  defendant,  Elisha;  and  his  said  creditors  would  have 

-~  been  left  unpaid;  that  to  prevent  the  ruinous  sacrifi* 

OisaoDtof      ces,  like  those  formerly  experienced  by  him,  he  did 
ch. jw.  Bibb,  apply  to  Yoder  to  becoAie  a  bidder;  and  afterwards 

Erocured  the  lease  stated  in  Yoder's  answer,  with  li- 
erty  to  buy  the  property,  if  he  could,  on  the  terms 
therein  stated;  the  respondent  flattering  himself  with 
a  hope  that  he  could  in  that  time  be  enabled  to  pay 
Yoder,  and  thereby  also  satisfy  his  other  creditors. 

He  denies  that  Standiford  furnished  the  whole,  or 
any  part  of  the  said  sum  of  $2,513,  paid  by  Yoder 
on  the  day  of  sale. 

He  denies  that  said  sale  was  to  the  injury  of  his 
creditors,  or  with  intent  to  cheat  or  defraud  them; 
but  on  the  contrary,  he  then  bsfieved,  and  yet  be- 
lieves, that  the  arranfferaent  with  Yoder  was  the 
best  in  his  power  for  liis  creditors  or  himself,  and 
without  it  that  he  would  ha^e  been  ruined,  without 
the  possibility  of  paying  his  deb^s;  he  has  paid  no 
part  of  the  said  amount  to  Yoder. 

Upon  Iiearing,  the  circuit  court  decreed,  that  the 
said  property  so  purcfiased  by  Yoder  should  bc^  cle- 
*  tivered  to  the  commissioner  appcMuted  by  the  court, 
to  be  by  him  sold,  or  so  much,  as  necessary;  first,  at 
three  month's  credit,  for  notes  of  the  bank  of  the  com- 
monwealth, to  satkfy  Yoder  the  sum  of  $2fi90y 
with  interest  at  six  per  cent  from  the  28th  June, 
1&26,  till  paid,  including  also  the  sum  of  $40,  allow- 
ed the  commissioners  for  making  the  sale;  the  resi- 
due on  a  credit  of  two  years,  to  satisfy  the  comfdain- 
Ants,  unless  they  will  endorse  to  take  bank  notes  of 
the  commonwealth;  in  that  case  the  sale  to  he  at 
three  months  credit.  The  land  ]Mirchased  by  Guth- 
rie formerly,  and  sold  by  him  to  Yoder,  not  to  be  in- 
cluded in  the  sale,  but  to  be  retained  by  Yoder,  and 
the  said  1,500  acres  to  be  laid  off  so  as  not  to  in* 
delude  said  Guthrie'«  purchase  of  300  acres. 

The  creditors  of  Standiford  complain  of  this  de- 
^  cree,  that  they  have  been  postponed  to  Yoder. 

Yoder  complains^  that  his  demand  has  been  reduc- 
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«d  in  the  ainomit;  and  thai  sudi  redaoed  sum  itto  Todbii&c. 
be  paid  in  paper,  inelead  of  coin;  with  various  oth-       ▼•• 
er  objections  to  the  details,  and  to  the  decree,  an  a*  ^^^^ w^rd 
voiding  his  pardiase.  ' 

As  to  the  value  of  the  property,  stated  by  the  bill  ^'j^^g^g,, 
to  have  been  purchased  by  Yoder,  the  evidence  fur^ 
nishes  no  data  from  which  the  aggregate  value  can  be 
c^omputed.  But  the  value  set  down  in  the  bill  is 
evidently  the  exaggerated  suggestion  of  the  attor- 
ney, like  the  allegations  in  (fedarations  of  trespass 
for  cutting  ten  thousand  oaks,  and  four  hundred  firs, 
and  one  thousand  beeches,  and  five  thousand  ashes, 
&c.  of  the  value  of  $20,000;  in  which  the  attorney 
makes  sure  to  state  more  than  he  expects  to  be  prov- 
ed, so  as  to  let  in  his  client  to  prove  as  much  as  he 
can. 

The  value  of  the^land  cannot  be  ascertained;  the 
complainants  have  taken  the  deposition  of  Thomas  ^' 
Phillips,  the  plaintiff  in  four  of  the  executions,  who 
states,  that  of  the  1,600  acres,  some  of  it  was  worth 
from  four  to  six  dollars  per  acre,  in  specie,  but  bow 
much  he  cannot  say;  but  the  greater  part  was  of 
such  inferior  quality,  that  the  witness  would  hardly 

Say  the  taxes  for  it;  that  for  the  108  acres,  Elisha 
tandiford  gave  ten  dollars  per  acre,  but  he  does  not  v 
believe  it  was  at  the  sale  worth  half  that  much;  the 
50  acres  he  thinks  ^^worth  more  than  any  of  it;  it 
is  worth  from  four  to  six  doUan  specie  per  acre." 
Two  or  three  of  the  negro  men,  he  thought  worth 
$400  in  specie,  each;  the  value  of  the  women  and 
children  ne  does  not  know.  The  cattle  he  thought 
worth  six  or  seven  dollars  specie  per  head;  the  wag- 
on and  horses  and  gear  he  supposes  worth  $500  or 
$600  in  specie.  He  can  not  say  what  the  land  pur- 
chased by  Yoder  was  worth;  at  two  former  sales, 
under  his  executions,  he  bought  about  twelve  hun- 
red  acres,  adjoining  that  purchased  by  Yoder,  for 
about  twenty  dollars  commonwealth's  paper,  part  of 
the  same  tract.  ^ 

By  the  deposition  of  Mr.  Guthrie,  it  appears,  that 

hm  had,  under  an  execution,  purchased  at  sheriff's 

Mde,  three  hundred  acres,  part  of  the  tract  on  which 

•  Standiford  lived,  for  forty,  or  forty  odd«  dollars;  this 

Vol.  VII.  3  N 
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ToDCB^c.    1^8  the  amount  of  the  smallest  of  three  execulwus 

g     ^''  he  had.     He  then  sued  out  his  other  two  executions 

TAiiDiFORD  3g^n^  which  wore  the  two  under  which  Yoder  pur- 

•  chased.     These  300  acres  he  believes  worth  from 

DiiteDt  of      two  to  three  dollars  per  acre>  in  specie;  and  under- 

ch,  jus.  Bibb,  stands  they  are  included  in  Yoder's  lease  to  Standi- 

ford. 

Mr.  Phillips  farther  states,  that,  the  night  next 
but  one  before  the  sale  of  Standiford's  property,  Yo- 
.  der  staid  all  nisht  with  Phillips,  and  told  him  that 
said  Standiford  and  Squire  Brooks,  the  brother-in- 
law  of  Standiford,  had  gone  to  his,  (Yoder's)  house, 
and  brought  him  down  from  another  county  to  at- 
tend the  sale;  'Hhat  through  their  persuasion,  and 
in  order  to  favor  Standiford,  he  was  going  to  pur- 
chase the  property;  and  that  Standiford  (as  near  as 
he  recollects,)  was  to  have  four  or  five  or  six  years 
to  redeem  it  in." 

When  the  sale  commenced,  he,  Phillips,  com- 
menced bidding,  to  make  the  property  come  to  the 
amount  of  his  executions;  Yoder  comp/ained  ofhim, 
and  requested  him  to  desist.  Upon  cross  interroga- 
tion, by  defendant,  Phillips  expiiuns  this,  and  says, 
that  Yoder  did  nothing  but  to  tell  me,FhiUii>s,  «<not 
to  bid;  that  I  had  run  the  property  up  hieh  on  him; 
that  I  should  have  my  money."  That  dtandVford 
and  Joseph  Brooks  also  importuned  him  not  to  bid, 
before  and  during,  the  sale.  He  also  acknow/ec^s, 
that  before  the  sale,  he  Phillips  endeavored  to  per- 
suade Yoder  not  to  bid  at  the  sale,  his  reason  for  per- 
suading Yoder  not  to  attend  the  sale,  was,  because 
''I  had  made  an  arrangement  with  old  Mrs.  Brooks 
to  secure  me  my  money  in  two,  three,  and  four  years, 
and  to  give  her  the  benefit  of  using  my  execution,  and 
I  expected,  that  if  Mr  Yoder  attended  at  the  sale 
that  arrangement  would  not  be  made;"  ^Hhat  ar- 
ransement  with  Mrs.  Brooks,  was  made  in  presence 
of  Standiford." 

Phillips,  in  his  second  deposition,  states,  that 
about  the  time  the  sale  bond  given  by  Yoder  became 
due,  Standiford  paid  him  the  amount  in  the  clerk's  of- 
fice, and  he  gave  a  receipt  in  full  against  the  bond,  but 
he  does  not  Know  whose  funds  Standiford  paid  witli; 
Yoder  is  not  in  the  habit  of  travelling  about  much.* 


Digitized  by  VjOOQ IC 


JULY,  i8as.  499 

Francis  Smith  states,  that  on  Monday  bc^fore  the  Toder&c. 
sale,  Standiford  left  home  and  returned   en  Wed-  g    ^^* 
nesday,  with  Yoder;  from  conversations  in  the  fam-    ''*^^^'*'***^ 
ily,  he  understood  that   Standiford  liad  gone  for  — 
the  said  Yoder  for  the  purpose  of  making  some  ar-  Dissent  of 
rangement  to  save  his  property;  and  in  aconversa*  ch.jui.  Bibb* 
tion  with  Yoder,  he  observed,  ^Hhat  he  supposed  he 
would  have  to  assist  these  people,  meaning  Standi- 
ford.    From  the   conversation  I  had  withToder,  I 
understood  that  be,  the  said  Yoder,  was  to  become 
the  purchaser  of  the  property  of  said   Standiford, 
and  let  it  remain  in  his  hands  for  some  time,  for  the 
purpose  of  enabling  him  to  redeem  it  at  some  future 
period." 

Phillips  states,  that  he  advised  the  complainant, 
Atterburn,  to  bid,  that  there  was  pioperty  enough 
to  pay  his  execution,  which  was  then  in  the  sheriff's 
hands;  Atterburn  said  he  would  bid  for  the  negroes; 
and  it  appears,  from  the  deposition  of  Mr.  Buckner, 
that  Atterburn  did  bid  for  one  of  the  negroes;  Mrs. 
Brooks  overbid  him,  and  said  she  would  have  the 
negro  if  it  cost  her  a  thousand  dollars;  Atterburn  bid 
no  more. 

It  appears,  from  the  deposition  of  Mr.  James 
Guthrie,  that  he,  having  two  of  the  six  executions, 
attended  the  sale;  Phillips'  executions,  amounting  to 
near  three  thousand  dollars,  were  first  to  be  satis- 
fied; Guthrie,  not  having  money  to  pay«PhiIlips' 
prior  executions,  and  not  wanting  property^  was  ap- 
prehensive that  without  becoming  a  purchaser  of 
property  he  did  not  want,  he  mignt  lose  his  debts; 
m  that  'situation,  before  the  sale  commenced,  he 
transferred  his  executions  to  Yoder;  also  the  benefit 
of  his  former  purchase  of  the  300  acres  of  land, 
which  he  had  bought  under  another  execution.  Yo- 
der gave  him  the  amount  he  bought  the  land  for,  al- 
so the  amount  of  a  note  he  held  on  Standiford  for 
eighty  or  eighty  five  dollars,  in  specie,  not  included 
in  the  executions,  and  also  the  amount  of  his  execu*  • 

tions;  and  therefor  Yoder  executed  his  bond  with 
Joseph  A.  Brooks,  his  surety,  payable  in  three 
months,  wt]iich  was  paid  afterwards  by  Yoder,  in 
specie,  amounting  to  $944  50.    Before  the  sale  corn- 
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ToDSR&o.     m^^sed,  Outkrie  cndoned  his  exeottioDS  for  tbr 

Ac.  Yoder  declared,  during  the  sale,  he  did  not  care 

■  about  Standiford,  hot  he  disliked  to  see  the  cbiMren 

Dissent  of       ^f  hig  qU  fi^nd  Brooks  suffer,  and  that  if  any  thing 

eb.  j».BiBa-  ^^^^jj  1^  saved  out  of  the  property,  after  paying  the 

money  he  advanced  for  the  property,  in  specie,  he 

meant  to  let  them  have  it. 

It  appears,  from  the  deposition  of  Thomas  Phil* 
lips,  inquire  Brooks,  and  Solomon  Neil,  and  the  will 
of  Joseph  Brooks,  tliat  Joseph  Brooks  owed  Toder 
a  debt,  which  amounted  to  $3,512  50,  in  specie. 
This  debt,  Yoder,  before  the  sale,  agreed  to  take  from 
Joseph  A.  Brooks,  the  son  and  devisee  of  Joseph 
Brooks,  (who  by  the  will  was  directed  to  pay  thi» 
debt)  ill  paper,  provided  he,  Toder,  became  pur- 
chaser to  that  amount,  and  provided  Joseph  A. 
Brooks 'would  pay  the  paper  on  the  day  of  sale,  the 
.  sales  being  for  paper  ^  the  Bank  of  the  Common- 
wealth, then  at  a  depreciation  of  two  tor  one:  when 
Yoder  became  purchaser.  Brooks  dklpay  the  money 
to  the  sheriff,  for  Yoder,  wJio  surrenclered  tlie  bond 
he  held  on  Brooks. 

By  the  depositions  of  Thomas  Phillips,  James 
Guthrie,  Solomon  Neil,  Squire  Brooks,  and  Thom- 
as Buckner,  who  were  attending,  it  appears  that  the 
sale  was  conducted  fairly  and  properly  by  the  sher- 
iff; nor  •is  there  any  colour  of  evidence,  that  (he 
sheriff  was  in  anv  manner  controlled  or  influenced 
«  in  conducting  the  sale,  by  the  advices,  desires  or 
solicitations  of  Yoder  or  Standiford,  or  by  any  thing 
other  than  his  own  sense  of  duty. 

It  appears,  that  Mrs.  Standiford,  wife  of  Elisha 
Standiford,  the  defendant  in  the  executions,  was  the 
daughter  of  Joseph  Brooks,  deceased;  she  was  the 
sister  of  Joseph  A.  Brooks,  and  the  sister-in-law  of 
Solomon  Neil,  he  having  married  a  daughter  of  Jo- 
^  seph  Brooks;  Yoder  was  an  old  and  intimate  friend 

of  Joi^eph  Brooks,  the  father  of  Mrs.  Standiford.' 

It  appears,  from  the  deposition  of  Mr.  Ckithrie, 
in  apswer  to  an  interrogatory  put  lo  him  by  the 
complainants,  that  he  did  not  6eLeve  that  Solomon 
Neil  had  the  means  to  prevent  StaiKtilord's  property 


Digitized  by  VjOOQ IC 


JULY,  1828-  501 

from  being  sold;  he  believed  that  Joseph  A.  Brooks  Toder  Scc. 
had  the  means,  but  for  reasons  stated  at  the  time,  g     ^'^ 
was  not  disposed  to  aid  Standiford,  or    purchase    ''^^^^^^^^ 

his  jproperty,  but  that  Neil   and  Brooks  appeared ^ 

anxious  that  Yoder  should  become  the  purchaser.        Dimnt  of 

oh*  jus*  J9iBB« 

The  lease  from  Yoder  to  Standiford  bears  date  on 
the  14th  June,  1823,  and  is  for  four  years;  it  is  pre- 

Eared  as  a  lease  to  Standiford  and  Joseph  A.  Brooks, 
ut  it  is  not  signed  by  Brooks.  By  the  terms  of  the 
lease.  Voder  reserves  the  complete  dominion  over 
the  slaves  and  personal  property;  he  is  at  liberty  to 
take  into  his  possession,  at  any  time,  all,  or  any  of 
the  slaves  or  articles  of  personal  property,  by  substi- 
tuting others,  or  by  allowing  reasonable  deduction 
from  the  rents,  or  making  reasonable  compensation, 
he  reserves  a  rent  of  $275  in  specie  clear  of  all  taxes, 
doctors'  bills  and  expenses;  the  lessee  not  to  commit 
waste,  but  to  preserve,  nourish,  and  keep  in  good 
order,  the  negroes  and  stock,  and  demiifed  premises, 
with  liberty,  however,  to  the  tenant  to  pay  $207  85 
in  gold  or  silver,  and  ninety  bushels  of  salt,  deliver- 
ed at  Manslick,  in  lieu  of  the  rent  of  $275.  Yoder, 
^4n  consideration  of  esteem  for  said  Joseph  A. 
Brooks,  and  Nancy  Standiford,  wife  of  EUsha 
Standiford,  who  are  children  of  his  old  friends,  old 
Joseph  Brooks,  and  Nancy  his  wife,  agrees  further, 
that  if  the  said  Joseph  A.  Brooks  and  Elisha  Stan- 
diford, or  the  survivor  of  them,  or  their  legal  rep- 
resentatives, shall  wish  to  purchase  the  property  at 
the  end  of  the  lease,  and  snail  tender  and  pay  unto 
him,  or  his  legal  representatives,  $3,500  in  frdld  and 
silver  coin,  between  the  3t6t  day  of  May,  1827,  and 
the  first  day  of  July  1827,  and  shall  have  paid  up 
all  taxes,  rents,  all  debts,  dues  and  demanils,  that 
shall  have  accrued  against  said  Yoder  by  cause  of 
hia  owning  said  possessions,  so  as  to  save  him  harm- 
less from  all  liability,  ami  give  him  the  consignment 
of  the  said  $3,500  aforesaid,  free  from  all  deduction 
and  drawback,  then  the  said  Yoder  will,  or  his 
beirt,  &c.  shall  sell  the  said  projperty,  either  by  de- 
crease or  increase,  unto  them  the  said  Standiford 
and  Brooks,  or  the  survivor  of  them,"  &c. — ^*'and 
will  convey  the  same  by  deed  of  quit  claim,  with 
special  warranty  ftc^'^Bifl  said  Yoder  does  not 
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bind  himself  to  convey  in  case  of  tender  and  ^y^^ 
ment)  except  only  during  the  month  of  June,  18^, 
and  will  not  sell  and  convey  after  the  30th  of  June, 
1827.'^ 

By  the  depositon  of  James  Martin,  it  appears,  thaC 
he,  desiring  to  purchase  the  fifty  acres  of  )and  ad- 
nlied  to  Standiford,  who  told  him  it  belonged  to 
Voder,  he  applied  to  Yoder  and  purchased  fifty  acres 
for  three  hundred  dollars.  This  was  after  harvest, 
in  1824.  Murphy,  in  whom  the  title  was,  and  Stan- 
diford and  Yoder,  joined  in  a  deed  to  him.  He  has 
paid  Yoder  one  hundrcil  and  fifty  dollars,  and  Yoder 
nas  judgment  for  the  residue,  $150,  yet  unsatisfied. 
It  does  not  ap[)ear  that  Standiford  has  exercised  any 
other  right  over  the  property  than  as  lessee. 

It  does  appear,  from  the  depositions  of  Phil- 
lips, Smith  and  Squire  Brooks,  that  before  the  sale, 
Standiford  and  Squire  Brooks  went  up  to  Yoder^s; 
that  Yoder  came  down  with  them,  with  intent  to  bid 
at  the  sheriff's  sale  for  the  property;  and  it  is  not  to 
be  doubted,  from  the  facts  and  circumstances,  that 
Yoder's  intentions  in  bidding  for  the  property  were, 
after  securing  himself,  to  befriend  Standiford's  fami- 
ly; and  it  is  equally  clear,  from  the  facts  detailed, 
from  the  |)ersons  who  were  attencUng  the  sale,  and 
from  the  circumstances  attendant  on  it^  that  if  Yo- 
der had  not  bid,  but  had  yielded  to  the  persuasions 
of  the  creditor,  Phiirips,  that  creditor  would  have 
been  tiie  bidder,  without  any  rivalry  competent  to 
make  the  sales  produce  more,  if  so  much  as  Phillips-' 
own  executions. 

It  is  objected,  that  three  parcels  of  land  were  sold 
toffether;  that  lots  of  three  or  more  slaves  were 
sold;  the  wagon,  team,  and  harness  in  another  lot; 
and  40  head  of  cattle  in  another  lot.  The  evidence 
of  these  facts  rests  in  the  return  of  the  officer 
upon  the  precepts  under  which  he  acted.  Tiiat 
these  lots  were  counselled,  advised,  or  requested 
by  Yoder  or  Standiford,  or  flowed  from  any  other 
source  that  the  discretion  of  the  officer  condocting 
the  sale,  cannot  be  with  trnth  asserted,  froaiony 
fact,  or  iuferrence  from  a  fact,  detailed  in  evidence. 
Atterburn,  one  of  the  complainants^  was  f&ere;  luS 
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judgment  wa»  of  1822,  and  his  execution  wasako  in  Yodsr&c. 
the  hands  of  tlie  sheriff;  he  witnessed  the  sales;  if  g     ,^^* 
those  were  valid  objections  to  the  sale,  if  his  inter-    ^^^^*''°*^ 

ests  had  been  tiiereby  prejudiced,  the  court  whose 

precepts  had  been  abused,  bad  full  power  and  au-  Dissentor 
thority,  in  a  summary  way,  to  quash  the  sales.  But  ch.  ju».Bibb. 
then  the  effect  would  have  been  a  re-sale,  subject  to 
the  liens  of  the  executions  according  to  their  respec- 
tive priorities;  Phillips'  four  executions,  amounting 
to  near  three  thousand  dollars,  and  the  two  for  the 
use  of  Guthrie,  assigned  to  Yoder,  would  have  had 
still  their  priorities  over  Atterburn.  From  the  evi- 
dence the  inference  is  fair,  that  the  three  parcels  of 
land  described  in  the  sheriff's  return,  as  derived  to 
Standiford  from  several  sources,  were  in  fact  contig- 
uous and  constituted,  whilst  owned  by  him,  one 
tract;  that  the  negroes  were  so  sold  in  lots  from  mo- 
tives of  humanity;  and  that  no  injury  has  resulted 
to  any  one,  nor  any  diminution  of  price,  by  reason 
of  selling  the  land  in  one  lot,  the  slaves  in  several 
lots,  and  the  cattle  in  another.  The  time  necessary 
for  oilier  duties  of  the  officer,  as  well  as  his  own 
judgment  and  discretion,  must,  to  some  extent,  be 
consulted  in  selling  by  classes  or  by  individualities. 
Would  any  court  order  the  sheriff  to  sell  forty  head 
of  cattle,  and  fifty  head  of  hogs,  and  a  dozen  chairs, 
one  by  one?  or  to  separate  the  mother  and  her  chil- 
dren? If  no  abuse  of  authority,  or  of  the  discre- 
tionary powers  confided  to  the  officer,  is  made  to 
appear,  the  court  ought  not  to  invalidate  the  sale. 
(Lawrence  vs.  Speed,  2.  Bibb,  404.) 

That  the  $2,513,  paid  on  Ike  day  of  sale,  were 
furnished  by  Standiford,  as  charged  by  the  bill,  is 
not  supported  by  the  proof.  It  is  clear  that  Yoder 
purchased  with  his  own  means  and  money. 

The  bill  charges,  that  Yoder  and  Standiford  dis- 
suaded others  from  bidding  against  Yoder.  What 
were  the  arguments  used,  and  with  what  success, 
the  bill  does  not  explain;  they  might  be  innocent  or 
guilty,  according  to  their  kind.  The  answers  deny 
the  charge.  The  only  explanation  of  this  charge 
rests  upon  the  solitary  deposition  of  Phillips,  the 
creditor,  who  himself  solicited  Yoder  not  to  bid, 
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YoocR  &c.     that  his  own  executions  might  be  predoiiiififtM*,lMt 

-     ^^'  Yoder  did  bid.     This  charge   in  the  bill  dwindles 

Stakdiford   ^^^^  ^^  ^,^.^.  Y^j^^  ,^^,j  ^  ^^^  ^^i^jj^  ^,^^  ,  1^^^ 

' run  the  same  (the  property)  up  high  on  him;  thsl  I 

Dissent  of       shouM  have  my  money.^'    it  does  not  appear  thift 

ch,  jui.  Bibb.  Yoder's  request  to  Phillips  had  greater  efiect  on  him, 

than  his  previous  request  had  on  Yoder. 

But  Phillips  states,  that  some  of  the  negroes  were 
knocked  off  to  Mrs.  Brooks,  the  mother  of  Mrs. 
Standiford.  Yoder  said  to  her,  she  must  give  up 
her  purchase  to  him;  Phillips  did  not  hear  her  reply. 
Solomon  Neil,  however,  states  she  did  relinquish 
her  bid  to  Yoder;  the  officer  so  understood,  and  has 
returned  Yoder  as  the  purchaser.  This  is  catching 
at  straws.     See  Small  8l  Garr  vs.  Hodgen,  I  Litt.  16. 

We  are  then  brought  to  the  inquiry,  whether  the 
purchases  made  hy  Yoder  under  these  executions, 
with  his  own  means  and  money,  ought  to  be  im- 
peached, and*  set  aside  in  equity,  beoiuse  of  the 
friendly  intent  of  Yoder  to  aid  and  assist  the  family 
of  Standiford,  by  giving  Standiford  titae  to  repur- 
chase the  property  if  he  could. 

What  is  there  in  this  transaction  to  impeach  the 
sale  by  the  sheriff,  and  the  purchase  of  Yoder  there* 
under,  as  unlawful,  and  made  with  intent  to  de- 
fraud, hinder,  or  delay  the  creditors  o(  Standiford? 
The  judgments  and  executions  of  Phillips,  wad  ot 
Samuel  Churchill  to  the  use  of  Guthrie,  which  were 
levied  upon  this  property,  and  under  which  the  sale 
was  made,  are  not  impeaclied.  The  sale  was  by  au- 
thoi  ity,  and  in  obettenoe  to  law,  at  the  instance  of 
creditors,  by  force  and  command  of  their  lawful  pre- 
cepts to  the  officer;  no  collusion  of  the  officer  of  the 
law  with  Standiford,  or  with  Yoder,  is  proved ;  no  evi- 
dence gives  color  to  such  a  suspicion  against  tlie 
sheriff  who  conducted  the  sale.  What  ^^malice, 
fraud,  covin,  collusion,  or  guile*'  was  had,  made,  or 
contrived  against  creditors,  to  delay,  hinder,  or  de- 
fraud them;  or  to  delay,  hinder  or  defraud  the  com- 
plainants in  particular? 

By  the  levy  of  the  executions,  those  creditors  ac- 
quired the  specific  lien  on  the  property;  the  tariff 
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was  boond  bylaw  and  die  duties  of  liis  office  to  sell  ToDsmte. 
the  property;  he  did  sell  according  to  law  and  the  ^^  ^"' 
duties  of  bis  omce,  without  fraud  or  collusion.    By  ™»»>'<>w 
the  seizure^  the  title  of  Standiford  was  divested,  and  .—.-«..». 
the  property  was  by  law  vested  in  the  sheriff;  he  Dimentof 
sold  and  conveyed  it  to  Yoder.     Why  has  not  Yo-  cb-M^""^ 
der  a  good  title?    Did  the  intent  of  Yod^  to  act  as 
a  friend  to  Standiford's  family  authorize  the  sheriff 
to  reject  the  bids  of  Yoder?    What  wrong  against 
creditors,  or  what  evil  against  society,  did  i  oder 
commit  in  his  biddings  for  this  property?    Why  is 
the  sale  required  to  be  advertised,  open,  and  public, 
but  that  every  one  who  wiU  may  bid? 

By  law,  the  property  seized  and  sold  under  those 
executions,  was  not  required  to  be  sold  for  any  given 
portion  of  its  value;  it  was  to  be  sold  for  whatever 
It  would  bring,  not  by  appraisement.  By  the  for- 
mer esramples  of  sales  of  bis  property,  of  1200  acres 
for  $20,  and  of  300  acres  for  about  $40,  as  well 
as  by  the  well  known  history  of  sales  in  this  state 
under  executions,  Standiford  had  good  reasons  to 
expect  enormous  and  ruinous  sacrifices  of  bis  prop* 
erty  under  those  executions,  unless  he  could  produce 
more  than  ordinary  competition  in  the  biddings.  In 
this  situation,  he  was  bound,  however,  in  seeking 
measures  for  lessening  the  stroke  of  calamity,  to 
conduct  himself  lawfully;  to  abstain  from  fraud, 
collusion  or  guile,  to  delay,  hinder  or  defraud  his 
creditors.  But  was  he  forbidden  to  use  means  to 
enhance  the  nrices  of  his  property  at  the  sales  under 
execution?  Was  he  forbidden  to  use  means  to  pre- 
vent one  creditor,  whose  execiilions  held  the  prior 
Hen,  from  engrossing  the  whole  estate,  to  the  exclu- 
sion of  the  other  creditors?  Was  he  bound  to  fold 
his  arms,  stare  ruin  in  the  face,  and  resign  himself 
quietly  to  penury  and  despair?  Was  he  forbidden 
to  ask  the  aid  of  friends,  or  to  appeal  to  the  svmpa- 
tfaies  of  society?  Were  his  connexions  and  friends 
prohibited  from  becoming  bidders  at  the  sale,  and 
creditors,  and  those  estranged  in  feeling  and  sympa- 
thy from  himself  and  family,  the  only  invited  and 
lawful  bidders?  Was  Mrs.  Standiford  to  be  remov- 
ed beyond  the  circle  of  her  relations  and  friends,  to 
receive  no  shelter  from  the  calamities  of  her  bus- 
Vol..  VII.  3  0 
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Tostm  4c€.    band,  no  eom^ntaon  from  society  ?   Were  tlie  toutf- 

-_  ^  dalions  of  sockl  duties  to  be  subverted,  the  ties  o{ 

fcAH0iFou»  {^qJj^p  ^^  be  dissolved  and  its  offices  forbidden? 

^^^^^„,-^  Was  sodety  interdicted  from  ail  compassion?    Were 

DisMotof      Standilbrd  and  fiunily  to  be  repudiated  from  all  so* 

efa.jas.^iBS.  cial  rights,  like  unto  culprits,  in  the  worst  days  of 

Roman  tyranny,  banished  upon  a  charge  of  violated 

msjesty,  and  interdicted  the  use  of  fire  and  water? 

Extravagant  as  these  interrogations  may  seem,  they 

do  but  point  to  the  absurd  consequences  of  the  ar« 

Sments  against  the  validity  of  Voder's  purchase  at 
3  nle  by  the  sheriff,  drawn  from  the  facts,  that 
Standiford  and  Brooks,  the  brother  of  Mrs.  Stan-' 
diford,  brought  Yoder  from  another  county  to  bid 
at  the  sale;  that  Yoder  was  an  old  friend  of  Mrs. 
Standiford^s  father,  that  Mrs.  Standiford's  brothers 
and  brother-in-law  and  mother  were  anxious  for 
Yoder  to  become  the  best  bidder  at  the  sale,  and 
that  Yoder  interfered  with  intention  to  aid  and  assbi 
Standiford  and  his  family.  If  the  acts  of  Yoder 
were  not  unlawful^  his  benevolent  intentions,  which 
accompanied  those  acts,  cannot  be  converted  inio  a 
constructive  offence  against  the  law.  The  true  ques- 
tion is,  were  the  acts  of  Yoder,  in  acquirinc  tka 
property  at  the  sheriff's  sale,  or  in  the  use  of  that 
property  afterwards,  unlawful?  That  Yoder  paid 
nis  own  money  for  the  purchases  on  the  day  oi  sale^ 
.  that  he  used  his  own  credit  and  means,  and  not  the 
money,  or  credit  or  means  of  Standiford,  has  heen 
before  stated,  as  the  clear  result  of  the  testimony 4. 
That  the  sheriff  conducted  the  sides  fairly,  without 
fraud  or  collusion,  is  clear.  -That  Yoder  was  the 
best  bidder  is  clear,  and  as  sudi  he  received  the  deed 
of  the  sheriff  for  the  property  so  purchased,  having 
paid  down  $2,513  of  his  own  funds,  and  complied 
with  the  terms  of  the  sale  and  the  law,  as  to  the  res- 
idue of  the  purchase,  of  $3,708.  How^  can  the 
friendly  intentions  of  Yoder  towards  Standiford  and 
his  faouly,  be  made  into  ^^malice,  fraud,  covin,  col- 
lusion, or  guile,  to  the  intent  or  purpose  to  delaj, 
hinder,  or  defraud  creditors  of  their  just  and  lawful 
actions,  suits,  debts,  accounts,  damages,  penalties  or 
forfeitures?"  What  injury  has  resdted  to  the  law- 
ful and  just  rights  of  any  person  by  the  conduct  of 
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Foder  in  pfurchasinff  at  this  sale?  .None.    It  i§  very  Toi>sr  &c. 
clear  from  the  evidence,  that  Yoder  has  done  noth*  ^    ^"* 
iug  more  than  to  prevent  Phillips  from  acquiring  the   &cf  *''^*'* 
whole  property  for  the  amount,  or  perhstpi  for  a       ' 
small  part,  of  his  four  executions.  DisHiit  of 

The  testimony  of  Mr.  Guthrie  ffives  a  very  prac- 
tical view  of  this  subject.  He  had  not  money  tq  in- 
yest  in  the  purchase  of  property;  Phillips' executions 
were  older  than  his,  therefore  to  be  hrst  satisfied; 
these  amounted  to  near  three  thousand  dollars;  so 
that  persons  who  bid  and  became  purchasers,  were 

furchasers  for  Phillips'  benefit,  until  the  amount  of 
'hillips  executions  was  raised.  Mr.  Guthrie  saw 
this,  and  that  it  would  be  necessary  to  push  the  sales 
above  Phillips'  demands,  before  he  could  come  in 
with  his  executions.  In  attempting  to  do  so,  he  saw 
he  might  be  thrown  into  a  lar^  dent  to  Phillips,  in- 
stead  of  getting  his  own.  Therefore  Mr.  Guthrie 
sold  his  executions  to  Yoder,  who  entered  into  a 
competition  in  the  biddings  against  Phillips,  which 
Mr  Guthrie  would  not  do. 

Thus  it  was,  that  the  property  sold  for  the  a« 
mount  of  the  six  executions.  Phillips  did  bid,  but 
was  overbid  by  Yoder;  Phillips  would  not  eive  the 
priees  which  Yoder  gave.  Phillips  had  endeavored 
to  prevent  Yoder  from  attending  the  sale,that  he,  Phil* 
lips,  might  be  the  purchaser.  If  Yoder  had  not  bid, 
then  Phillips,  relieved  from  the  competition  of  Yo- 
der, would  have  been  unwilling  to  bid  the  property 
up  to  a  greater  amount  than  his  own  executions,  if 
to  so  much;  Standiford's  whole  estate  wotild  have 
been  sold  for  Phillips'  benefit,  and  Standiford  left 
indebted  still  upon  the  judgments  and  executions  in 
favor  of  Guthrie.  Mr  Atterburn,  a  creditor  com- 
plainant, was  there;  he  was  advised  by  Phillips  to 
nid,  in  order  to  make  his  (Atterburn's)  debt  out  of 
the  property;  Atterburn,  however,  would  not  give 
the  prices  for  which  the  property  sold;  he  was  the 
best  bidder  for  no  article.  He  was  in  a  worse  con- 
dition than  Guthrie;  until  Philli|)s'  4  executions, 
and  Guthrie's  two,  were  satisfied,  Atterburn's  could 
not  come  in.  He  did  not  choose  to  purchase  pro- 
perty which  he  did  not  want,  nor  hazard  the  event 
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ToosR  ice.  of  becoming  the  debtor  to  Phillips  and  to  Gki&nev 
'••  or  Yoder,  the  assignee  of  Guthrie.     Guthrie  V9W^ 

Jcr'*''^*^  unwilling  to  hazard  bids  for  property  to  the  extent 
'  of  three  thousand  dollars,  for  Phillips'  benefit,  to 

Uiweot  of      secure  his  debts  upon  the  two  executions  next  in  or* 

cb.jai.BiBB.  d^r  to  Phillips';  Atterburn  was  unwilling  to  push 
the  bids  up  to  $3,70S,  and  run  the  risk  of  being  best 
bidder  in  the  race,to  secure  his  debt  next  in  order  after 
the  six  executions  of  Phillips  and  Guthrie.  Phillips 
advised  Atterburn  to  bid;  in  that  Phillips  had  an 
interest.  Atterburn's  biddings,  with  a  view  to  make 
the  property  sell  for  enough  to  pay  the  six  execu- 
tions of  Phillips  and  Guthrie,  and  his  own  also,  if 
prosecuted,  would  have  pushed  up  the  prices  of  the 
property  at  the  hazard  of  Atterburn,  and  lessened 
the  danger  which  Phillips  had  to  encounter,  of  hav- 
ing proiierty  knocked  off  upon  him  which  he  did 
not  want,' at  the  prices  which  he  would  be  compell- 
ed to  bid  in  the  race  with  Yoder,  in  order  to  make 
the  sales  produce  the  amount  of  Phillips'  executions. 
From  the  examples  of  what  the  three  crediton, 
Phillips,  Guthrie  and  Atterburn-  did,  and  did  not, 
combined  with  the  acts  and  means  of  the  other  per- 
,  sons  who  were  attending  at  the  sales,  the  conclusion 
IS  irresistable,  that  if  loder  bad  not  bid,  Phillips 
would  have  met  such  feeble  competition  in  his  bid- 
dings, as  that  he  would  have  purchased  the  whole 
estate  for  an  amount  far  short  of  his  executions^  or 
at  the  utmost,  the  sales  of  the  whole  estate  would 
not  have  overgone  his  exeeotions. 

To  argue  that  Toder,  by  his  becoming  the  best 
bidder  at  the  sale,  has  lieen  injurious  to  the  just  and 
lawful  riffhts  of  creditors,  or  that  his  interference 
was  with  mtent  to  delay^  hinder,  or  defraud  them  of 
Buch  rights,  is  ar£ument  against  fact.  Executions  io 
behalf  of  bona  fide  creditors,  had  been  levied  upon 
the  whole  estate,  real  and  personal,  of  E.  Standi- 
ford;  the  law  had  provided  no  security  for  the  debt- 
or against  inordinate  sacrifices  of  his  property,  bat 
in  tlM3  voluntary  biddines  of  those  wno  should  at- 
tend at  the  time  and  place  of  sale.  Standiford^ 
warned  by  former  examples,  feared  the  most  dins- 
trous  consequences.  He  appealed  to  Voder's  friend- 
ship for  his  family  to  save  them  from  ruin  and  beg- 
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gary.    Yoder,  with  his  own  means  and  money,  he-^  Yodkr  &c. 
came  the  best  bidder.    Yoder  was  as  free  in  law  to  ^  ^"' 
become  the  purchaser,  as  any  other  bidder.     The     t^^^^^^^ 

process  of  the  law  arrested  and  seized  the  estate  of ...« 

Standiford;  the  oflSicer  of  the  law  proceeded,  tnr^,  Dissrntof 
and  according  to  his  authority;  as  well  the  creditors  cb.  jm.BiBB. 
whose  executions  were  in  the  hands  of  the  officer, 
as  other  creditors,  and  all  other  persons,  were,  by 
construction  of  law,  invited  to  bid;  Yoder  did  bid; 
the  law  has  had  its  due  course,  and  Yoder  became 
the  best  bidder  and  purchaser,  under  the  authority 
of  the  law.  To  a  mind,  enlarged  by  the  knowledge 
of  human  nature  and  the  foundations  of  civilized 
society,  impressed  with  the  beauty  of  social  duties 
and  affections,  stored  with  just  ideas  of  moral  good 
and  evil,  with  the  rules  of  right  and  wrong,  and 
the  fair  and  foul  in  human  transactions,  mindful  of 
the  fixed  distinctions  of  law  between  that  which  is 
just  and  unjust,  the  title  so  acquired  by  Yoder  from 
the  sheriff  at  the  date  of  the  deed,  must  appear  va- 
lid, and  entitled  to  the  protection  of  the  law.  By 
protecting  titles  so  acquired,  general  confidence  in 
the  sales  by  the  ministers  of  the  law  will  be  cultivat- 
ed, competition  and  better  price  will  thereby  be  in- 
duced, to  the  general  benefit  of  creditors  and  debt- 
ors; offices  of  friendship  and  the'  social  duties  will 
be  encouraged,  and  the  ligaments  of  society  and 
the  body  politic  will  be  strengthened.  By  abrogating 
such  titles  because  the  puirdiaser  was  not  actuated 
solely  by  selfish  mercenary  motives,  would  involve 
the  absurdity  of  punishing  an  act  which  was  lawfijl 
in  itself,  for  the  intention,  when  even  that  was  not  * 

unlawful;  public  confidence  in  the  ministers  of  the 
law  would  be  shaken;  and  the  tendency  would  be, 
to  loosen  the  bonds  of  social  duties  and  affections, 
aitd  to  demoralize  society.  * 

The  title  of  Yoder  acquired  at  the  sheriff's  sale, 
being  valid,  the  next  inquiry  is,  has  he  forfeited  that 
title  by  his  after  acts.^    It  is  objected  to  Yoder's  ^ 

right,  that  the  possession  of  the  property  has  re- 
mained with  Standiford,  and  therefore  that  the  con- 
veyance to  Yoder  must  be  deemed  fraudulent  in  law. 
The  title  of  Yoder  is  derived  from  the  judgments, 
executions  thereon,  and  the  sheriff's  sale  thereunder. 
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ToDB»  fte.     His  title  and  his  ceoTeyanea  is  from  the  sheriff,  not 

^    ^'-         from  Standiford.     By  the  levy  of  the  executions, 

A^"''^"  Standiford's  title  was  vested  in  the  sheriff;  Standi- 

.........-..— ^  ford  did  not,  and  could  not,  convey  to  Yoder.     The 

Uicientof  conveyance  to  YcKler  hv  the  sheriff  includes  lands, 
ch.  joi.  Bibb,  gfaves,  and  goods  and  chattels,  and  is  duly  recorded 
within  the  tine  prescribed  by  law.  Possession  of 
the  lands,  the  sheriff  had  not  the  power  to  give: 
Woolfolk  vs.  Overton,  3  Litt.  24;  same  parties,  3 
Marah.  69.  To  obtain  possession  under  the  sheriff 's 
deed,  Yoder  was  left  to  ulterior  measures.  Tbe  pos- 
session of  the  land  remaining  with  Standiford  after 
the  sheriff's  sale  and  conveyance,  could  not  be  oh* 
jected  to  that  conveyance  with  any  colour  of  rea* 
son.  But  even  as  to  the  slaves,  goods,  and  chattels^ 
Yoder  received  his  title  and  possession  from  the 
sheriff;  as  to  these  it  was  the  duty  of  the  sheriff  to 
deliver  the  possession  to  the  purchaser.  The  former 
right  of  property  and  possession  of  Standiford,  as 
to  the  slaves,  goods,  and  chattels,  were  interrupted 
and  broken  by  the  levy  of  tbe  executions,  uad  by 
the  sale  to  Yoder.  These  were  notorious  acts,  doim 
by  the  officer  of  the  law;  the  sale  was  public  and  in 
the  presMice  of  the  vicinage.  This  constitutes  a 
wide  difference  between  the  case  of  Yoder,  and  the 
case  of  Hamilton  vs.  Russell,  1  Cran.  310*,  Twyne's  . 
case,  3  Co.  80;  and  other  cases  of  that  kind,  where- 
in the  continuing  possession  of  the  grantor  of  a  per- 
sonal thing,  notwithstanding  his  absolute  deed  to  the 
grantee,  was  held  to  be  fraudulent.  In  all  those  ca* 
ses,  the  conveyances  between  grantor  and  grantee 
were  the  private  acts  of  the  parties,  and  the  posses- 
sion was  uninterruptedly  continuing  with  the  gran- 
tor. In  this  case  the  possesion  has  been  broken,  in- 
terrupted, and  changed,  not  by  the  private  secret  do- 
ings of  the  parties;  but  openly,  publiclv,  and  noto- 
riously, by  the  officer,  acting  under  the  precepts, 
and  according  to  the  commands,  of  the  law.  The 
sheriff  had  possession;  he  sold  openly  and  publicly, 
and  transferred  the  right  of  propertj'^and  possession 
to  Yoder.  If  the  sheriff  had  continued  in  posses- 
.  sion  notwithstanding  his  absolute  sale  and  convey- 
ance to  Yoder,  then  the  similitude  in  one  feature  of 
this  and  those  cases  alluded  to,  would  have  obtained: 
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So,  if  Standifofd  himself  had,  by  a  private  act  of  Toder&c. 
his  own,  whilst  in  posaesBion^  conveyed  to  Yoder,  and  «     ^^' 
notwithstanding  sudi  deed  Standiford's  possession  ^''^^^^'^'^^ 

had  continued,  then  the  parallel  would  begin.     In . 

the  case  of  a  private  grant  of  a  personal  thing,  the  Disspntof 
continuing  possession  of  the  grantor,  not  competent-  c^-jas.BiB&. 
ly  explained,  does  deceive,  because  of  the  privacy 
of  the  deed,  and  the  publicity  of  the  inconsistent 
possession.  In  cases  of  sales  under  the  precepts  of 
the  law,  and  by  the  officers  acting  under  its  man* 
dates,  the  transfer  of  the  right  of  property  is  pub- 
lic, notorious;  the  possession  is  not  unbro&en;  the 
after  possession  of  the  original  proprietor,  whose 
right  of  property  the  ministers  of  justice  have  acted 
upon,  and  publicly  transferred,  is  not  per  se  fraudu- 
lent; its  duration  only  is  likely  to  deceive,  when  so 
long  protracted  as  to  justify  an  inferrence  of  a  new 
right  in  the  possession,  acquired   from  the  known 

E^antee  under  the  public  acts  of  the  officer  of  the 
w.  This  distinction  was  recognized  by  this  court 
in  the  case  of  Greathouse  and  Carrico  vs.  Brown, 
decided  in  June,  1627.  In  the  case  of  Cole  vs.  Da- 
vies  and  al.  assignees  of  Maul,  bankrupt,  1  Lord 
Raym.  725;  it  was  resolved:  ^Hhat  if  goods  of  A 
are  seited  upon  a  Jim  faciasy  and  sold  to  B  bona  fde^ 
npon  valtiable  consideration;  though  B  permits  A 
to  have  the  goods  in  his  possession,  upon  condition 
thai  A  shall  pay  B  the  money,  as  he  shall  raise  it  by 
the  sale  of  the  goods,  this  will  not  make  the  execu- 
tion fraudulent.  And  in  such  case,  the  subsequent  act 
of  bankruptcy  by  A  will  not  defeat  the  sale.'' 

So  in  the  case  of  Watkins  vs.  Birch,  4  Tauii.  823, 
where  a  creditor  took  the  goods  of  the  debtor,  in 
execution,  (he  having  confessed  a  judgment,)  and 
bought  them  at  public  auction  from  the  sheriff,  and 
then  let  them  to  the  debtor  for  rent,  this  was  ruled 
not  to  avoid  the  sale. 

So  in  Leonard  TB.  Baker,  1.  M.  and  S.  251, 
where  the  goods  of  the  debtor  were  sold  publickly, 
by  trustees  under  an  assignment  for  the  benefit  of 
creditors,  and  the  son  of  the  debtor's  wife  purchas- 
ed  the  goods,  and  removed  part,  but  left  part  in 
pofsses^ion  of  his  mother  for  her  aooommodstionji  it 
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TMOiAe.     was  hdd  that  tk  goods  SO  ranainfaig  with  die ddbt- 
gf^^ffo^  «  '"^o*  protected  firooi  the  execotioa  of  a  jadgmeol 
Ac  creditor,  who  had  notice  of  the  asBgiimctit> 

~ —      So  in  Guthrie  vs.   Wood,  1.  Starkie's  cas:  SCT, 


ck.  j«.BuB.  where  a  teoant  had  made  an  aaacnment  for  the  ben- 
efit  of  creditors;  the  landlord  distrained  for  rent 
and  the  goods  were  sold  upon  the  distress,  the  tmr 
tee  boogfat  the  goods  out  of  the  trost  funds,  and  af- 
terwards aUowra  the  tenant  to  continoe  in  possess- 
ion, it  was  adjudged  that  the  gocxis  were  protected 
frooi  the  execution  of  a  judgment  creditor,  there 
being  no  evidence  that  the  distress  and  sale  were  col- 
iNiraKle  and  fraudulent.  The  chief  justice  sud,  that 
the  doctrine  relative  to  possesrion  not  accompaying 
the  deed,  did  not  apply  so  as  to  make  a  deed  fraud- 
ulent, where  the  conveyance  was  not  by  the  debtor 
himself^  but  by  a  third  person. 

Also  in  the  case  of  Kidd  vs.  Rawlinson,  2,  Bos.  & 
Put.  59;  it  q>peared  that  the  plaintiff,  Kidd,  had 
bought  the  goods  for  whidi  he  sued  ot  the  sheriff 
who  had  sold  them  publicly  under  tm  execution  a- 
pinst  A;  after  his  purchase,  Kidd  allowed  A,  (be- 
ing an  inn  keeper,)  to  remain  in  possession  of  the 
goods;  afterwarcb  A  made  a  bm  of  sale  of  the 
goods  to  Rawlinson,  the  defendant,  who  took  pos- 
aeanon  of  them;  the  jury  n^tived  any  intention 
on  the  part  of  the  plaintiff,  Kidd,  to  defeat  aoy  exe- 
cution by  A's  creditors,  thereupon  it  was  ruled  by 
the  court  that  the  plaintiff^  Kidd,  was  entitled  to  re* 
cover  of  the  defendant,  Rawlinson. 

*  In  Meggott,  vs.  Mills,  (1.  lord  Ray.  286,)  the  case 

was  thus.  Wilson  exercned  the  trade  of  victualler, 
and  became  indebted  to  M^^ott  for  ale  to  a  large 
amount;  Wilson  quitted  that  trade,  and  after  exer- 
cised that  of  an  innkeeper,  rented  a  house  of  Mills^ 
and  borrowed  money  of  Mills  to  buy  goods  to  fur^ 
nish  the  house;  for  security  of  the  money  so  bor- 
rowed, Wilson  made  a  bill  of  sale  of  the  goods  to 
Mills,  but  Wilson  retained  the  possession  of  them: 
After  Wilson  was  become  innkeeper,  Meggott  con- 
tinued to  sell  him  drink,  and  Wilson  became  indebt* 
ed  to  Meggot  in  another  sum.  Wilson  not  being  able 
to  continue  his  trade,  made  an  agreement  with  Mills 
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to  give  him  security  tbr  the  money  lent,  by  a  new  Yodee&c. 
bill  of  sale  of  the  snme  goods  and  others;  but  before  „     ^^ 
he  executed  the  new  bill  of  sale,  Wilson,  by  contri-  ^^^^';^'*-^*'> 

vance  with  Meggot,  committed  an  act  of  bankrupt- — «^ 

cy ;  Mills  not  knowing  of  the  act  of  bankruptcy,  nor  Dissent  of 
of  the  tnck,  accepts  the  new  bill  of  sale.  There-  ch.ju8.B«B. 
after  Afe^rgot  sued  out  a  commission  of  bankruptcy 
against  Wilson,  obtained  an  assignment  from  the 
c^missioners  of  bankruptcy,  and  thereupon  he 
brought  trover  against  Mills  for  these  goods.  It  was 
ruled  by  Holt,  chief  justice,  at  nisipriusy  and  after- 
wards in  the  KingVbench,  upon  a  motion  for  a  new 
trial,  and  assentea  to  by  the  whole  court,  that,  "if 
these  goods  of  Wilson's  had  been  assigned  to  any 
other  creditor  (than  Mills,)  the  keeping  of  the  pos- 
session of  them  (by  Wilson)  had  made  the  bill  of 
sale  fraudulent  as  to  the  other  creditors;  but  since 
the  original  agreement  was  thus,  and  that  honestly 
and  really  made  for  securing  the  money  of  the  de- 
fendant, Mills,  which  he  had  lent  to  Wilson  for  this 
purpose,  the  agreement  was  good  and  honest." 

In  BuUer's  nid  pn'w,  (p.  268,)  the  doctrine  upon 
the  statute  of  frauds,  and  the  resolves  in  Twyne's 
case,  are  stated;  then  the  qualification  to  the  rule 
respecting  possession  is  thus  laid  down:  "But  yet 
the  donor  continuing  in  possession,  is  not  in  all  ca- 
ses a  mark  of  fraud;  as  where  a  donee  lends  his 
donor  money  to  buy  goods,  and  at  the  same  time 
takes  a  bill  of  sale  of  them  for  securing  the  money," 

In  the  American  edition  of  Mr.  Stavkie's  valuable 
treatise  on  evidence,  title,  Pratidulent  Conveyance, 
(part  IV,  vol.  2,  p.  616  to  621,)  the  cases  in  Engj 
land,  and  in  the  United  States,  are  collected.  Mr. 
Starkie  has  marked  the  characteristic  and  distin- 
guishing features  of  the  cases  adjudged  upon  the 
subject  of  possession;  and  gives  the  true  result  in 
this  lucid  manner:  "Where  the  sale  is  made  bona  fide 
by  a  third  person,  the  subsequent  possession  by  the 
debtor  will  not  render  it  fraudulent,  for  the  act  was 
not  intended  to  prevent  the  legal  owner  of  ^oods 
from  allowing  another  person  to  keep  possession  of 
theiD." 

Upon  executions  sued  by  hona  fide  creditors,  the 
Vol.  VII.  S  P 

I 
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ToDiER&c.     property  was  sold  by  the  sheriff,  aecording  to  law 

^''  and  the  duties  of  his  office,  at  piTUic  auction;  Yoder 

a"^^'****^  became  the  best  bidder,  and  paid  his  money;  heac- 

quired  the  right  of  property;  he  thereby  became  the 

Dissent  of      legal  owner;  and,  according  tolthe  aforegoing  decis- 
^h.  jiH.  Bibb,  ions,  had  a  right  to  let,  lend,  or  deposit  the  proper- 
ty to  whomsoever  he  would,  and  the  suffenng  the 
property  to  remain  with  Standiford  does  not  invali- 
date his  purchase. 

The  possession  which  Standiford  held  after  the 
sale,  is  explained  by  the  agreement  between  Yoder 
and  Standiford,  before  stated;  by  that,  Yoder  re- 
served and  retained  the  control  and  dominion  of 
the  property.  It  is  said,  however,  that  there  is  no 
proof  of  the  execution  of  that  paper.  This  court 
must  act  on  it  as  part  of  the  evidence:  no  obiection 
was  made  in  the  circuit  court.  Besides,  the  aefend* 
ant,  Yoder,  obtained  leave  before  the  hearing,  to 
prove  the  exhibits  referred  to  in  bis  answers,  vwa 
vocCy  at  the  hearing;  and  this  ancf  the  deed  of  the 
sheriff,  are  those  exhibitf »  The  doctrine  is  settled 
in  this  court,  that  exhibits  not  objected  to  on  the 
hearing  ip  the  court  below  for  want  of  prool^  are  to 
be  takefi  in  the  appellate  court  as  heari  and  read, 
and  to  be  heard  and  read  in  this  court;  that  the  ob- 
jection cannot  be  made  for  the  first  time  in  thia 
court;  and  this  rule  has  prevailed  in  caaes  where  no 
leave  to  prove  exhibits  was  expressed  on  the  reeord. 

This  writing  on  its  face  appears  as  if  intended  ia 
have  the  signature  of  Brooks;  but  it  has  been  exe- 
cuted by  Yoder  and  by  Standiford  only.  That  Yo« 
der  would  have  been  willing  to  get  Brooks  bound  to 
him  for  performance  of  the  terms  of  the  lease  cannot 
be  doubted.  That  Brooks  would  not  and  did  not 
execute  the  writing,  cannot  destroy  its  legal  effect 
as  between  those  who  did  execute  it,  in  the  absence 
of  suggestion  and  proof;  that  it  was  executed  as  an 
escrow,  to  have  force  only  upon  condition  that 
Brooks  should  execute  it.  A  writii^  expressing  to 
be  the  act  and  deed  of  a  plurality  of  persons,  but 
executed  by  a  part  only  of  those  persons,  is  never- 
theless the  act  and  deed  of  those  who  do  execute  it, 
unless  executed,  as  an  escrow,  to  take  effect  only 
upon  condition  that  all  should  execute  it. 
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The  iwitnesseB  say  the  property  sold  at  low  prices.  Todjbr  &c. 
This  cannot  justify  setting  aside  the  sheriff's  sale.  g.     ^'- 
If  that  were  a  ground  for  relief,  but  few  sales  by  *^j^«/>"<«» 

sheriffs  woq/d  stand  in  this  country,  where  estates '   -- 

under  execution  are  sold)  not  by  appraisement,  but  Dissent  of 
for  whatever  shall  happen  to  be  bid.  ch.  jus.  Bibb. 

The  case  of  Hansford  vs.  Barbour,  3.  Marsh. 
515,  is  a  very  striking  instance  of  inadequacy  of 
price,  and  of  the  refusal  of  the  court  to  avoid  the 
sale. 

Upon  the  prayer  of  the  bill  for  specific  relief,  the 
complainants  have  not  made  out  a  case  to  entitle 
them  to  have  that  decree,  there  is  not  cause  made 
out  in  proof  to  impeach  the  sale  and  conveyance  by 
the  sheriff  toYoder  as  fraudulent  and  void.  There 
is  no  colour  for  saying  the  sheriff  acted  fraudulent- 
ly or  collusiveiy,  or  abused  the  precepts  which 
commanded  him  to  sell  the  property. 

It  remains  to  be  considered,  whether  the  com- 
plainants are  entitled  to  any  decree  under  their 
praver  for  general  relief.  This  leads  to  the  exami- 
nation of  the  writing  between  Yoder  and  Standi- 
ford,  and  other  facts,  after  Yoder's  purchase  from 
the  sheriff.  Yoder  being  the  absolute  owner  of  the 
estate,  concedes  to  Standiford,  or  to  Brooks,  in  con« 
sideration  of  Yoder's  esteem  ^'for  said  Joseph  A. 
Brooks  and  Nancy  Standiford,  wife  of  Elisha  Standi- 
ford, who  are  children  of  his  old  friends,  old  Joseph 
Brooks  and  Nancy  his  wife,"  the  right  to  purchase 
th^roperty  remaining  at  the  end  of  the  lease,  by 
the  payment  of  $3,500  In  gold  or  silver  between  the 
31st  of  May  and  first  ot  July,  1827,  but  at  no  time 
thereafter.  Neither  Brooks  nor  Standiford  have 
come  under  any  obligation  to  Yoder  so  to  purchase, 
upon  the  terms  specided ,  The  w  rit ing  gives  merely 
the  option  as  a  concession  by  Yoder,  without  any 
correlative  stipulation  by  Standiford  that  he  will  so 
purchase.  Yoder,  then,  is  not  a  mortgagee,  nor 
Standiford  a  Mortgagor.  If  the  property  should 
have  depreciated  in  value,  or  by  casualty  or  destruc- 
tion  of  part  have  become  of  less  value  than  what 
Yoder  gave  for  it,  he  has  no  means  in  law  or  in  eq- 
uity to  enforce  the  payment  of  $3,500.    If  this 
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YoD£R&c.     court  were  to  order  a  resale  of  this  property^  and  it 

v**  should  not  sell  for  as  uiuch  as  Yoder  gave,  the  defi- 

^i!c!'*"'^*'*  ciency  cannot  be  made  up  to  Yoder  by  any  decree 

^  over  against  btandiford.     It  is  not  the  case  of  a 

DiMent  of       mortgage,  where  tlie  mortgagee  holds  a  stipulation 

cb.  jui.BiBB.  from  the  mortgagor  for  the  debt  due,  upon  whicH 

he  may  resort  to  the  general  means  of  the  debtor  for 

any  deficit  not  satisfied  by  the  funds  pledged. 

The  sum  of  $2,513,  raised  by  Yoder,  and  paid  to 
the  sheriff  on  the  day  of  sale,  cost  him  so  much  in 
specie,  due  him  from  the  estate  of  Joseph  Brooks, 
deceased.     The  executions  of  Guthrie,  of  $777  04, 
were  paid  to  Guthrie  by  Yoder,  in  specie*,  the  sale 
bond  by  Yoder  to  Phillips,  for  the  residue  of  Phif- 
lips'  debt,  was  for  ^418  in  pajier,  making  together  *- 
$3,708  04,  the  amount  of  the  six  executions.    /(  is 
said  by  Phillips,  that  he  received  jjayment   of  that 
bond  by  the  hands  of  Standiford.     Yoder  and  Stan- 
diford,'by  iheir  answers  in  response  to  the  bill,  de- 
ny that  any  part  of  Yoder's  purchase  was  with  mon- 
ey furnished  by  Standiford,  or  that  Standiford  had 
paid  any   j)art  of  it.     Whether  Yo<ler  furnished  the 
means  to  Standiford  to  pay  Fbillips'  demand  on  the 
sale  bond,  or  has  since,  and  before  answer,  satisfied 
Standiford,  is  of  no  importance.    The  rule  is  well 
•ettletl  that  a  solitary  deposition  cannot  outweigh 
the  denial  of  the  answer.     Phillips'  deposition  and 
the  answers  may  well  stand  together.     But  besides 
the  six  executions,  Yoder  paid  to  Guthrie  for  a  debt 
not  in  execution,  80  or  85  dollars;  and  for  the  300 
acres  purchased  formerly  by  Guthrie,  on  athii^ex- 
exeeution,  40  dollars,  which  300  acres  Guthrie  un- 
derstands as  included  in  the  purchase  made  by  Yoder 
of  the  sherifi*,  and  as  included  in  the  deed  to  Yoder 
and  in  Yoder's  lease  to  Standiford.     If  so,  Yoder's 
purchase  of  these  300  acres  of  Guthrie  was  made 
to  consolidate  his  title  to  the  land  bought  by  him  of 
the  sheriff.     The  several  sums  paid   by   i  oder  to 
Guthrie,  were  paid  in  specie,  and  when  paid,  amount- 
ed, with  the  interest,  to  ^944  50,  but  without  inte- 
rest, and  according  to  Yoder's  bond  to  Guthrie,  on 
the  day  of  sale,  these  sums,  so  engaged  to  Guthrie, 
amounted  to  $897.     Whether  the  300  acres  purchas- 
ed by  Guthrie,  and  sold  by  iiim  to  Yoder,  were,  or 
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were  not,  included  and  resold  by  the  sheriff  to  Yo-  Yoder  ic 
der  on  the  14th  June,  1823;  or  whether  Yoder  com-  ^     ^^- 
pounded  the  six  executions,   with  the  additional  ^^^^'>'*'o»» 

sums  paid  to  Guthrie,  or  computed  only  the  $3,1(08,  [ 

and  thereof  estimated  the  $2,513  paid  on  the  day  of  Dissent  of 
sale,  and  the  $777  04,  and  half  of  the  sale  bond  of  ch.  jas.  Bibb, 
$518,  and  interest  thereon,  as  specie,  so  as  to  pro- 
duce the  sum  of  $3,500  in  specie,  which  he  was  to 
have  for  the  property  if  Standiford  should  choose 
to  purchase  it,  is  of  no  importance. 

By  what  process  Yoder  bent  his  will  or  fixed  his 
assent  to  the  precise  sum  of  $3,500  as  the  price  to  be 
paid  him,  or  upon  the  annual  rent  of  $275,  does  not 
ap{3ear.  He  did  so.  The  property  was  his  own;  he 
had  made  sacrifices  of  his  ease,  and  adventured  his 
means,  to  favor  the  family  of  his  old  friend,  Joifeph 
Brooks,  dcc'd,  and  to  prevent  llie  property  of  Stan- 
diford from  being  sold  at  sheriff's  sale  lor  prices  be- 
low what  Yoder  was  willing  to  give.  Having  be- 
come the  legal  and  rightful  owner  of  the  property, 
he  had  a  right  to  seek  fiiil  indemnity,  and  sucn  pro- 
fit on  his  adventure  as  he  thougJit  fit,  before  he 
would  sell  it  to  Mandiford  or  any  other.  He  had 
the  right  also  to  prescribe  the  terms  and  the  time. 
H6  has  done  so.  He  has  made  time  an  essential  part 
of  the  conditional  sale  held  out  to  Siandiiord.  Be- 
ing on  the  part  of  \oder  but  terms  of  sale  proffered, 
resting  entirely  at  the  option  of  the  persona  to  whom 
the  proffer  was  made,  to  accept  or  not,  time  is  of 
the  essence  of  the  terms  proposed.  If  time  is,  or 
can  bfiif  in  any  case,  of  the  Cisence  of  a  contract,  so 
that  non-performance  within  due  time  is  a  forfeit- 
nre  of  the  contract,  or  bar  to  specific  execution,  it 
must  be  in  this  case,  where  a  conditional  sale  is  only 
proposed  by  the  one  party,  but  the  tune  is  given  to 
other  party,  to  make  his  election,  and  to  comply  with 
the  terms.  This  seems  to  be  of  that  class  of  cases 
in  which  the  chancellor  will  not  relieve  agaiubl  laj)be 
of  time,  and  failure  to  perform  within  the  limc  stip- 
ulated. The  case  of  Kenny  vs.  Marsh,  2  Marsh.  46, 
^9,  is  precisely  like  the  j)re^ent.  Marsh  purchased, 
at  sheriff *s  sale,  the  land  on  which  Kenny  lived; 
Marsh,  reciting  the  purchase  on  his  own  execution 
and  sundry  others  against  Kenny,  on  the  day  of  sale 
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Toper  &c.     executed  to  Kenny  an  oUigation,  by  which  he  bound 
^'*  himself  to  recon vey  and  release  to  Kenny  the  tide  he 

S^^^^"®*^**  had  ^o  acquired,  provided  I^nny  should  in  due 
°' time  pay  and  discharse  the  several  executions  afore* 

Dissent  of       aaid  as  the  sale  bonds  became  due,  and  should  in  a 

cb.  jus.BiBB.  reasonable  time  pay  Marsh  the  sum  due  on  his  own 
execution.  Kenny  failed  to  pay  the  executions  or 
to  furnidi  the  means  to  Marsh  in  due  time,  so  that 
'  Marsh  himself  paid  the  moneys  on  the  sale  bonds. 
Kenny  afterwaras  exhibited  his  bill  against  Marsh 
for  a  release  of  the  title.  The  court  declared  the 
transaction  not  a  mortgage,  in  form  or  in  spirit;  that 
the  title  vested,  by  the  the  sheriff's  sale,  absolutely 
in  Marsh;  of  course  Kenny  could  not  sell  nor  mort- 
gage it  to  Marsh.  That  ^^tbe  bond  of  Marsh  must 
Uien  be  considered,  as  it  really  was,  an  obligation 
voluntarily  executed,  without  good  or  valuable  con- 
sideration, by  Marsh  to  Kenny,  binding  him  to  con- 
vey the  land,  upon  condition  that  the  amount  there-' 
in  mentioned  should  be  paid  within  the  times  there- 
in specified.  Upon  Kenny's  failure  to  comply  with 
the  condition,  >larsh  was  under  no  obligation,  legal 
or  moral,  to  convey  the  land;  the  right  of  Kenny  to 
demand  a  conveyance  of  the  land  under  the  written 
obligation  of  Marsh  having  been  forfeited  by  his 
failure  to  comply  with  the  conditions  thereof,  it 
rested  with  Marsh  whether  he  should  have  the  whole 
or  any  part  of  the  land,  and  upon  what  terms."  A 
like  ciecision  was  made  between  Flowers  &  Spronle, 
2  Marsh.  54.  In  Harrison  vs.  Lee,  1  Litt.  194 j  the 
Bourt  again,  in  case  of  a  private  sale,  with  a  certifi- 
cate given  by  the  purchaser,  that  if  the  seller  paid 
$400  in  twelve  months,  he  should  have  back  the 
property,  took  the  distinction  between  a  mortgage 
and  a  conditional  sale,  and  refused  relief  to  the  first 
seller,  Harrison,  because  he  failed  to  tender  the  mo- 
ney  within  the  time  appointed  by  Lee.  In  remark- 
ing upon  the  case,  the  court  say,  "there  is  one  cir- 
cumstance, however,  in  this  case,  which  is  strong 
enough  to  repel  all  others;  there  was  no  mutuality 
in  the  contract;  no  remedy  in  favor  of  the  appellee, 
(Lee)  to  recover  his  money;  and  it  is  evident  from* 
the  writing,  as  well  as  from  the  testimony  of  the 
subscribing  witnesses,  that  the  appellee  was  at  the 
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first  to  run  the  risk  of  the  life  of  the  slave.'^    To  Yomr&c. 
these  may  be  added,  fiaylor  vs.  Smither's  heirs,  1  stakmVord 
Litt.  112-13.  &c. 

Waiving  the  question  whether  a  court  of  equity  Digggntof 
would  have  sustained  a  bill  by  the  complainants,  to  ch.  jus.  Bibb. 
be  substituted  in  place  of  Standiford  for  the  purpose 
of  compelling  Yoder  to  accept  of  the  money  from 
them,  for  the  property,  upon  the  terms  stated  in  the 
Writing,  it  is  sufficient  to  remark,  that  the  bill  is  not 
framed  with  that  aspect;  the  time  has  elapsed;  there 
is  no  allegation  of  a  tender  to  Yoder  by  Standiford,  ** 

nor  by  any  one  for  him;  nor  airiy  offer  by  the  com- 
plainants to  pay  the  money  to  Yoder. 

It  seems  to  me,  that  the  defendant,  Yoder,  by  vir- 
tue of  his  purchase  from  the  sheriff,  under  the  exe- 
cutions of  oona  fide  creditors,  did  acquire  an  abso- 
iote  title  to  the  property  so  sold  by  the  sheriff;  that 
there  is  nothing^  to  impeach  the  sberiff^s  deed  as 
fraudulent;  that  it  would  be  of  dangerous  and  alarm- 
ing consequence  to  impeach  the  title  of  Yoder,  and 
filch  from  him  his  money  by  the  n^ere  declarations 
of  an  intended  kindness  to  the  family  of  Standiford,  . 
when  it  is  clear  that  Yoder  purchased  with  his  own 
means  and  not  wUh  the  money  or  means  of  Standi- 
ford; that  the  permission  given  to  Standiford  to 
take  possession  of  the  property  for  the  purposes,  and 
during  the  time  alluded  to  in  the  bill,  and  exhibits 
and  pfoofs,  has  not  invalidated  Yoder's  title,  acquir- 
ed at  the  sale  by  the  sheriff;  and  that  upon  the  hear- 
ing, the  circuit  court  ought  to  have  dismissed  the 

WickHffe  for  Yoder;  Denny  for  Massie  and  al. 
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MOTIOK. 

Case  108. 

July  2. 

Notice  to  the 
sherifTof  the 
motion  a- 
'eainst  him 
for  fai|h)g;  tu 
return  aa  ex- 
ecution. 


Judgment  of 
thecir  court, 
quashing  the 
notice. 

Crror  in  the 
Tear(l8i2for 
1824)  in  the 
date  of  a  no- 
tice ^iven  the 
sheriff  of  a 
moMon  qg^st 
him,correcC- 
ed  b*  the 
sta^praent  of 
the  time  the 
court  would 


Gore  v$.  Hedges. 

Error  to  the  Nelson  Circait;  Paul  I.  Booker,  Judg^e. 

Motions  against  sheriffs.  ^Notice.  Mistakes,  Dates.  Im- 

italion. 
Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court. 

Gore  gave  notice  to  Hedges,  that  be 
wouM  ^'on  the  fourth  day  of  the  next  June  term  of 
the  Nelson  circuit  coart,  which  term  will  commence 
on  the  fourth  Monday  in  June,  1824,  move'^  for 
judgment  for  the  amount  of  an  execution  in  his  fa- 
vor against  Dozier,  alid  for  the  damages  of  thirty 
per  cent,  thereon,  which  execution  is  described  as 
bearing  teste  on  the  25th  day  of  February,  1 5:32,  re- 
turnable on  the  20th  April,  1822,  issued  from  said 
court,  to  the  sheriff  of  Bullitt,  which  execution,  the 
notice  says,  came  to  the  hands  of  George  Hedges, 
the  deputy  of  said  Joseph  Hedges,  late  sheriff  of 
Bullitt,  to  be  executed;  and  the  cause  of  the  mo- 
tion is  stated  to  be  *'for  your  failure  to  return  said 
execution  within  one  month  from  the  return  day  ex- 
pressed in  said  execution,  as  you  were  bound  to  do, 
according  to  law.  The  notice  bears  date  on  the  2d 
of  April,  1822,  (before  the  return  diy  of  the  execu- 
tion,) but  was  served,  by  delivery  of  a  copy,  on  the 
fourth  day  of  April,  1824. 

The  motion  was  made  on  Thursday,  the  first  day 
of  July,  in  the  year  1824,  being  the  fourth  day  of 
that  term,  which  began  in  the  month  of  June. 

The  court  quashed  the  notice,  and  dismissed  the 
motion  with  costs,  to  this  Gore  prosecutes  this  writ 
of  error. 

The  mistake  in  making  the  notice  bear  date  in 
1822,  is  corrected  by  the  special  description  in  the 
body  of  the  notice,  that  the  next  June  term,  alluded 
to,  '^will  commence  on  the  fourth  Monday  in  June, 
1 824,"  and  by  the  service  in  1824.  These  were  suf- 
ficient to  explain  to  the  defendant  that  the  date  of 
the  notice  at  the  foot  was  a  mistake,  and  that  the 
next  June  term  was  not  that  of  1822,  but  that  of 
1824. 

The  statute  limits  the  motion  in  such  cta^  to  t^o 
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years  after  the  return  day  expressed  in  the  execution,  Oo&s 
counting  the  limitation  from  the  said  return  day  to  ^     ^^' 
the  delivery,   or  other  lawful  service  of  notice  of    "^^"* 
the  intended  motion.     So  that  the  notice  was  served  ^^  1,^] ^  ^^ 
within  the  time  of  limitation.  which  the 

The  statute  inflicts  the  penalty  upon  the  sheriff,  be  made,  and 
by  subjecting  him  to  the  debt,  with  thirty  per  cent,   the  notice 
damages,  far  his  neglect,  failure  or  refusal  to  return  ^5^^^*"®- 
the  execution  according  to  the  command  thereof, 
^'for  the  space  of  one  month  after  the  return  day  Limitation  of 
thereof;"  the  notice  is,  "for  failure  to  return  said  ^aiMtVhCTiffs 
execution  within  one  month  from  the  return  day  ex-  fj^comwted 
pressed  in  said  execution,  as  you  were  bound  to  do  to  the  tSne  of 
according  to  law."  Are  the  expressions  in  the  notice,  the  aefvlce  of 
as  to  the  failure  to  return,  and  those  in  the  statute,  "****^®* 
equivalent?     In  the  opinion  of  the  court  they  are:  "For  the 
and  this  opinion  is  supported  by  the  cases  stated  ^V^^^  o*"  *>°® 
and  referred  to  in  Starkie's  Ev.  (American  Ed.  and  X'^rctam 
notes,)  title.  Time,  part  iv,  p.  1399.     Clayton's  case.,  day^' and 
5  Co.  2;  Berwick's  case,  5  Co.  94;  Howard's  case,  2  ^wiihm  one 
Salk.  625;  Hoths,  2  Salk.  413.  *  Sirre^t^"^  * 

Judgment  reversed  and  cause  remanded,  withdi-  day,"  are  e- 
rection  to  hear  the  motion.  "^Z^^^  "^^ 


Plaintiff  to  recover  his  costs. 
Dennt/ for  plaintiff. 


pressioDs. 


Thomcts  Src.  vs.  Kelsoe.  chanckrt. 

Error  to  the  Montgomery  Circuit;  S.  W.  Robbins,  Judge.        Case  106. 

JbsisnmenU.  Legacies  charged  on  land.  Chases  in  action 
ofjemes  covert.  Parties  in  chancery,  Assignment  of 
error.    Writs  of  error. 

>udge  MiLL»  delivered  the  Opinion  of  the  Court.  ^  July  2. 

Benjamin  Thomas  departed  this  life,' 
leaving  his  widow  and  eight  children,  to  whom  he  de-  ^a4in%hom- 
vfeed  a  considerable  estate,  reaJ  and  personal,  m\d  di*  as. 
rected  what  lands  each  should  have,  or  how  each 
one's  share  was  to  be  laid  off.  Each  child  was  to 
receive  his  or  her  share  at  the  age  of  twenty-one 
years,  except  his  son  Marcus,  who  was  to  have  his 
Vol.  VII.  3  Q 
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Thomas  i 
Sklsox. 


idttve  iwmrfhtriy  after  the  death  of  die 

Witk  rtgavd  to  hun,  die  wiH  oootainathe  f((dlo^aB| 


'^Whereas,  my  son  Marcus,  wiD  receive  by  the  a^ 
I  in  M^  propriations  in  this  will  more  than  an  equal  division 
UtittD  to  pf  the  estate,  it  it  my  wil^that  he  shaH  pay  over  to 
Marcof  Tho-  ^j^  ^^^^^  legatees,  as  they  sha»  arrive  at  age,  two 
hondfed  doUarseach,  and  that  he  g^ve  seourity  to  be 
accepted  by  the  eiecutora  £or  the  payment  of  the 
same,  before  he  receive  title  to  the  land  devised  to 
him  in  this  wiM.^' 

To  give  each  a  title  to  their  land,  it  is  directed 
Directiont  in  that  a  commissioner  shall  be  aiipointed  by  the  coun- 
^  d^*i!m  *y  court,  t6  survey  and  lay  off  the  devise  in  land  to 
-aad  conrey-  ^^^  One  accordinc  to  the  will,  and  to  convey  to 
Msus^  of  the  each  devisee  accor^ng  to  law,  and  that  is  to  ve^  the 
title  in  each  child. 

The  laad  devised  to  Marcva,  is  not  described  by 
metea  and  bounds,  but  the  northwardly  half  of  an<- 
other  tract  to  be  laid  off  ia  ibe  most  convewent 
manner,  including  the  buildings  and  spring. 

Jane  S.  Thomas,  one  ot  said  devisees,  maeried 
Edward  Hughart,  and  arrived  at  the  age  of  twenty 
one  years.  Humbert  executed  an  instrument  of  wri- 
ting to  John  S.  Kelsoe,  the  defendant  in  error,  recit- 
ing that  he  was  indebted  to  Kelsoe,  in  the  sum  of 
two  hundred  dollars,  and  that  to  secure  and  pay  the 
same,  he  conveyed  and  sold  and  warranted  to  Kelsoe, 
the  legacy  of  two  hundred  dollars  secured  by  the 
will  of  her  father>  to  be  paid  by  Marcus  Thomas, 
her  brother,  and  authorized-  him  to  receive  the 


Ze1io«^«  bin 
af^aimt: 
Hugfhart  aod 
wlfo  9D<i 
Thftmsfr 


LuiH  dented 
toMjurcui* 


WrilinfCigir- 
611  by  Hagh- 
art,  huthiind 
of  one  of  Uie 
deriaeet,  to 
Kelioe. 


Kelsoe  filed  this  bill  against  Hughart  and  wiie, 
and  Marcus  Thomas,  for  payment  of  the  legacy. 
He  alleges,  ^Hhat  the  said  wilfof  Benjamin  Thomas 
bequeathed  the  said  Marcus  Thomas,  large  real  and 
personal  nroperty,  whiA  hekoU^hy  devise  from  said 
ancestor,  largely  superior  in  amount)  to  said  sum  of 
$800  which  was  to  be  paid  to  each  of  the  heirs. ^ 
Another  part  of  the  bill  charges  that  the  said  Marcos 
ihils  to  pay  said  sum»  or  any  part  thereof)  or  to  r&- 
aouncethe  provieions  of  said  will. 
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The  defendants  fail  td  answer,  and  the  bill  was  Thokas&c* 
taken  as  confessed,  and  a  decree  rendered  against  ^    ^^- 
jMfflxus  Thomas  for  the  two  hundred  dollars  with  in-    ^^*^^' 
terest,  payable  to  Hughart  and  wife  from  the  tiialB  Bill  taken  ^ 
that  Mrs.  Hughart  arrived  at  age.     To  reverse  this  confessed, 
decree,  the  delendants  below  have  prosecuted  their  and  decree 
writ  of  error.  forXeisoe. 

It  is  contended  that  the  bill  id  defective  in  its  alle-  Legacj  was 

Sations,  in  not  shewing  that  the  legacy  had  become  charged^o 
ue,  from  Marcus,  by  his  agreeing  to  pay  it  and  give  gi^i,iy1^curil 
security  accepted   by  the  executors,     u  is  evident  ty  fonts  pay- 
t he  testator  intended  to  charge  the  legacy  on  the  land,  ment, accord- 
and  Marcus  was  precludetl  from  obtaining  the  land  ^§j*®  ***® 
till  security  was  given.     After  that  the  land  would  releaseUie 
be  released,  and  he  and  his  securities  become  per-  land. 
sonally  liable. 

The  allegations  of  the  bill  are  general,  blit  still  as  it  ConstructioD 
is  asserted  that  lie  holds  a  large  real  estate  by  the  de-  ^^  ^*\®  *J®'" 
vise,  it  must  follow  that  he  had  done,  thai  which  is  Sn! 
necessary  to  enable  him  to  hold  it  under  the  will, 
that  is  that  be  had  come  under  the  proper  undertak- 
ing to  pay,  and  is  liable  tlier^o. 

This  was  a  chose  in  action  aiid  the  husbaiid  couhf  Assinieeof 


not  assign  it  at  law;  but  he  could  transfer  it  in  equi*  of  a  ie*a  "**' 
ty,  and  having  done  so,  it  would  enable  the  purchas-  beqaeatbe^ 
er,  by  making  all  the  proper  parties,  to  come  at  the  to  his  wife 


legacy  in  the  same  manner,  and  to  the  same  extent,  as  '>e'orocovertr 
the  husband.  coverr/e^ui- 

But  it  may  be  insisted,  that  as  the  husband  ought  ^^' 
not  to  obtain  ar  decree  till  the  interest  of  the  wife  In  sucb  cases 
was  looked  into  by  the  chancellor,  and  a  suitable  pro^  ^^  ^^^^  must 
vision  made  for  her,  before  he  reduced  her  estate  to  tha^she  mat* 
possession,  so  the  assignee  from  him  ought  to  be  be  provided 

subject  to  the  same  rule.  for  in  the  de- 

cree. 
This  would  be  a  valid  argument  against  the  de*  Asrignment 
cree,  if  it  was  assigned  for  error.     But  it  is  not.         of  errors. 

It  is  insisted  that  the  court  erred  in  decreeing  the  Writ  of  error 
interest  of  the  legacy  to  Hughart  and  wife.     If  this  by  two,  to  a 
writ  of  error  had  been  issued  bv  Thomas  against  oS  of  them 
Hughart  and  wife,  to  set  clear  of  tliis  decree,  the  ob-  in  favor  of 
jection  would  be  entitled  to  consideration.     But  this  defendant^ 


Digitized  by  VjOOQ IC 


su 


Thomas  &c. 

vs. 
Kelsoc. 

reach  a  de- 
cree for  one 
of  plaintiff  B- 
gainst  the 
other. 


MONROE'S  REPORTS. 

is  a  joint  writ  of  error  by  Thomas  and  Haghartwcf 
wife  against  Keisoe,  whose  decree  is  several,  and 
who  only  has  a  decree  for  the  legacy,  and  none  of 
the  interest.  In  short  we  perceive  no  error  in 
the  decree  of  the  court  below- 


Decree  is  affirmed  with  costs  &c. 

Ja.  Trimble  for  plaintiflfsj  TripkU  for  defendant 


MoTioK.  Bell  vs.  Waggener. 

CaM  107.  Error  to  the  Franklio  County  Court. 

Evidenu,  Judicial notict.  Banknotes.  Error, 

This  was  a  writ  of  error  to  a  judg- 
ment of  the  county  court,  rendered  in  favor  of 
Wagffener,  a  county  creditor,  against^  Belly  as  coun- 
ty collector^  of  the  levy  made  in  the  year  1824^  and 
collectable  and  payable  in  the  year  18^5.  The  bill 
of  exceptions,  which  purports  to  coatain  all  the  ev- 
idence, does  not  shew  that  Bell  was  collector,  nor 
that  the  notes  on  the  bank  of  the  commonwealth 
were  of  less  value  than  lawful  currency;  and  the 
judgment  was  rendered  for  the  nominal  amount  of 
the  claim  in  lawful  money. 

It  was  assigned  for  error  among  other  things,  that 
there  was  no  evidence  that  Bell  was  the  county  col- 
lector, and  that  the  judgment  was  erroneous  be- 
cause the  court  did  not  scale  the  paper  collected,  to 
its  specie  value,  but  rendered  judgment  in  lawful 
money  for  the  nominal  amount. 

Jane  26.  Judge  Mills  delivered  the  opinion  of  the  court. 

It  seems  to  the  court  there  was  no  evidence  shew- 
ing that  the  bank  paper  was  less  than  its  nominal 
amount  in  value,  and  there  was  no  error  in  giving 
judgment  fur  the  amount  claimed.  Judgment  af- 
firmed, with  costs  and  damages. 

Petition  far  a  rehearing^  by  Thofnas  B.  Monroe. 

The  Counsel  for  the  plaintiff  would 
respectfully  suggest  that  there  are  two  points  in  this 
cause  which  deserve  further  consideration. 
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It  seems  to  be  implied  in  the  decision,  that  this*  Bell 
court  could  take  judicial  notice,  that  the  justices  of  ^    ^^' 
the  county  court  did  know  that  Bell  was  the  coUec-      -^cQgJ^ER. 
tor  of  th^  county  levy  of  the  year   1825,   without  Petiti  .a  ibr 
any  statement  of  their  having  any  such  knowledge  rehearing. 
being  found  in  the  bill  of  exceptions  purporting  to 
contain  all  the  evidence  in  the  case;  and  it  seems  to 
be  held,  that  these  justices  of  the  county  court  of 
Franklin,,  at   the  metropolis  of  Kentucky,  did  not 
know,  in  February,    1826,  that  paper  of  the  bank 
of  the  commonwealth  had  been  of  less  value  than  its 
nominal  amount  in  the  preceeding  year. 

As  to  the  first. point  it  is  not  intended  to  insist, 
that  every  court  tnay  not  be  bound  to  know  its  own 
officers  for  the  time  being;  for  we  have  only  to  com- 
bat that  Ais  court  does  not  know  that  the  county 
court « knew  Bell  had  been  their  collector,  not  their 
sheriiT,  two  years  before  the  time  of  the  trial.  We 
know  the  sheriff  and  collector  are  not  necessarily 
the  same  person.  It  is  one  thing  for  this  court  to 
presume  tbo  county  court  may  have  known  the  fact, 
and  another  thing  to  conclude  they  did,  when  a  bill 
of  exceptions  appears  containing  all  the  evidence, 
without  any  mention  of  such  fact.  If  that  court 
could  act  on  their  own  knowledge  of  a  fact,  which 
constitutes  no  part  of  the  record,  containing  all  the 
testimony,  that  knowledge  must  be  taken  as  inlulli- 
bJe,  and  not  to  be  contradicted. 

It  therefore  could  not  be  said  Bell  might  have  dis- 
proved that  he  was  collector;  he  could  not  be  re- 
quired to  prove  a  negative,  and  much  less  could  he 
be  required  to  disprove  what  the  tribunal  is  assum- 
ed to  have  known,  as  a  courts  and  not  by  evidence 
in  the  case.  In  the  trials  of  questions  of  fact,  the 
controversy  is  with  the  adversary  parties,  and  by  ev- 
idence in  writing;  as  by  records,  deeds  or  other 
writing,  by  parol  testimony,  or  inspection,  never  f 
by  the  knowledge  of  the  triers,  except  on  matters  of 
universal  knowledge,  as  of  History  and  Geography. 
Here  it  cannot  be  said  the  acceptance  or  exercise  of 
the  office  of  county  collector  by  Bell,  was  matter  of 
general  knowledge.  It  might  have  been  proved,  if 
true,  by  shewing  the  order  of  the  court  reciting  liis 
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eieciition  of  the  bond,  and  taking  the  oaths  of  oficer 
by  shewing  his  bond,  or  by  proving  he  exercised  iha 
^  duties.  But  if  the  order  of  court  had  been  read  in 
evidence,  the  effect  of  it,  the  copy  appearing  in  the 
record,  woidcf  have  been  a  subject  for  the  decision 
of  that  and  this  court,  and  so  of  the  bond;  and  the 
execution  of  the  bond  would  have  been  a  question 
for  evidem«  on  both  sides;  and  as  to  proof  of  the 
exercise  of  the  office  of  collector,  that  might  have 
been  a  subject  of  great  contrariety  of  evidence  and 
dispute. 

It  does,  therefore,  seem  to  the  counsel,  that  thii^ 
court  ought  to  see  on  what  the  justices  of  the  coun- 
ty court  assumed  this  fact,  since  tfatey  have  given  tit 
all  the  evidence  on  which  they  decided.  But  is  it 
not  against  all  rule,  that  any  tribunal,  court  or  jury, 
shall  decide  against  any  man,  on  facts  they  may  pre- 
tend to  know?  Is  it  not  an  important  priviJqe  of 
the  citizen,  that  he  shall  not  be  condemned  on  tuch 
ground,  but  shall  hear  and  see  the  evidence,  against 
him,  and  thereby  have  an  opportunity  of  revising 
the  decision  ?  There  can  be  no  revidonof  any  judg- 
ment on  points,  the  court  are  at  liberty  to  decide 
without  evidence,  except  in  the  cases  of  historical 
and  geographical  facts,  of  which  the  revising  courl 
are  as  well  informed  as  the  inferior  tribunal. 

As  to  the  statement  of  the  official  character  of 
Bell  made  by  the  clerk  in  his  entries  in  this  case, 
they  cannot  ofterate  against  Bell;  he  had  no  control 
over  them.  The  case  of  Lampton  ts«  Scott,  S 
Marsh.  172,  is  in  point  on  this  question.  That  case 
is  also  referred  to,  to  prove,  that  as  the  fact  of  Bell 
being  collector  does  not  appear,  this  court  cannot 
take  it  that  it  exists. 

But  surely  if  the  county  court  could  know  Bell 
had  been  collector  of  the  county  levy  one  year  be- 
fore the  trial,  they  ought  to  have  known  that  the 
commonwealths  paper,  in  which  it  was  collectable, 
was  not  worth  its  nominal  amount.  By  the  act  of 
Dec.  29th,  1823,  Session  Acts,  375,  the  legislature 
knowing  the  bank  paper  was  at  a  discount,  directed 
the  courts  expressly,  in  all  such  cases,  to  scale  the  pa 
per,  and  give  judgment  for  its  real  value  only- 
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-It  is  insisted,  that  the  paper  currency  of  Kentucky  Bell  ' 
being  established  by  law,  and  thus  made  the  medium  WACGENEa. 
in  which  all  the  public  officers  are  paid,  and  the  bu- 


siness of  the  government  transacted,  and  the  depre-  Petition  for 
ciation  universally  known,  the  judicial  tribunals  of  rehcarlnc. 
the  state  ought  to  take  notice  judicially  of  the  fact. 

The  depreciation  of  the  notes  of  the  bank  of  the 
commonwealth,  b  over  and  over  again  recognised 
by  the  legislature.  It  is  found  in  the  acts  of  almost 
every  session.  And  it  is  believed  this  court  has  re- 
cognised or  referred  to  the  &ct  in  one  or  more  cases 
almost  every  term  for  the  last  five  or  six  years,  in 
several  of  which  it  is  believed  no  evidence  is  found 
in  thei^cord.  In  fiict,  it  is  impossible  that  any 
map  can  have  been  ignorant  of  the  matter;  and  sure- 
ly what  all  men  know,  and  what  the  laws  notici, 
the  courts  cannot  exclude  from  their  judicial  knowl- 
edge. Fifty  years  hence,  this  de{)reciation  of  the 
currency  will  be  recorded  in  our  history,  and  then 
the  courts  will  notice  it,  as  Ihey  now  do  the  depre- 
ciation of  the  papor  money  ei  the  revolutionary 
war;  aod  s«raly  what  all  men  now  know,  may  be  as 
well  noticed  now  by  the  court,  as  it  can  be  fifty 
years  hence,  when  this  gjeneration  has  passed  away; 
and  the  fact  b  found  only  in  books  and  tradition. 

It  is  contended,  tliat  as  the  legislature  bad  direct- 
ed thie  money  to  be  scaled;  the  court  wai»  bound  to 
da  it,  and  that  if  proof  of  witnesses  was  necessary, 
tb(D  plaintiff  in  the  motion  ought  ta  have  produced 
it  before  he  could  have  given  judgment. 

I  forbear  to  comment  on  the  fact,  that  the  plaintiff 
in  the  motion  was  one  of  the  justices  who  made  the 
appropriation  to  himself,  because  it  was  noticed  m 
the  brief. 

The  Petition  for  a  re-hearing  was  overruled.  ^^^y 

Monrot  for  plaintiff;  CriUtnd^n  for  defendant. 
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Geo.  M.  Bibb,  Chief  Jvsiice  of  Kentucky. 

William  OwsLEr,    )  t^m^, 
Benjamin  Mills,      )  •'«<^?w. 


Ok  the  convening  of  the  Judges  on  the  fint  day  of  the 
present  tenn,  the  Chief  Jnstice  alleged  that  Judges  Owsley 
and  Mills  had,  in  the  preceding  vaoatian,  resigned  their  offi- 
ces of  Judges  of  the  Court  Judges  Owsley  and  Mills  denied 
they  had  resigned,  and  insisted  they  were  still  the  Judges.  A 
discussion,  partly  parol,  in  the  chamber  of  the  Judges,  and 
partly  by  a  correspondence  in  writing,  took  place  between  the 
parties,  on  both  the  facts  and  law  of  the  case.  As  to  the  facts, 
it  was  understood  there  was  not  a  great  difierence;  but  as  they 
were  not  exactly  agreed,  they  cannot  be  recorded.  On  the 
law  the  parties  disagreed;  the  Cliief  Justice  adhered  to  his 
opinion,  that  Judges  Owsley  and  Mills  had  resigned;  that  no 
court  could  be  formed,  and  refused  to  take  his  seat  Judges 
Owsley  and  Mills  adhered  to  their  opinion,  that  they  had  not 
resigned,  and  considered  it  iheir  duty  to  hold  the  court;  and 
accordingly,  on  the  third  day  of  the  term,  «>ened  court,  and 
held  it  for  the  balance  of  the  time  of  this  vommc. 
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CASES 

PETERMIKED  AT   THE   OCTOBER  SESSION 

OF  THE  F^LL  TEMUT^  1898. 


Chief  Justice  BlBB-^biefU. 
ere$ent^Tnit  Hok.  WILLIAM  OWSLEY,  >  j.^^ 
The  Hon.  BENJAMIN  MILLS,    J  •'«*«»' 


Tribble  vs.  Frame.  yrxspab^, 

Brror  to  the  Montgomery  Circait;  Silas  W.  Robbins^  Judge.  Caie  106« 
IhHrueHons,    Idberum  tenemenium.    JVboel  assignmeni. 

Jodge  OwsLEt  delivered  the  opinion  of  the  court.  October  9. 

This  is  9  writ  of  error  brought  to  re- 
Tjeree  a  judgment  recoveicd  by  Frame  in  an  action  ^^^^ 
of  trespass  quare  clatmrn  fregU  which  was  brought  ^^J^Sawnm 
against  him  in  the  circuit  court  by  Tribble.  /r^^^t— oleas 

The  declaration  contains  two  counts,  in  neither  of  t^o^s.  ^  ^^  ' 
^hich  are  the  abuttals  of  the  close  upon  which  tlie 
fl*espass  is  charged  to  have  been  committed  set  forth, 
and  to  each  count  the  defendant  pleaded  separately 
Uberim  tehimerUunu  To  each  plea  the  plaintiff  re- 
plied, and  issues  to  the  country  were  thereupon 
joined  by  the  defendant. 

After  the  evidence  of  each  party  was  through^  Imtractions 
the  court,  on  the  motion  of  the  defendant,  instructed  of  the  court. 
the  jury,  that  under  the  pleadings,  to  enable  the 
^  plaintiff  to  recover  in  this  action,  he  must  shew 
two  distinct  closes  in  the  county  of  Clark,  (that 
bein^  the  county  in  whi6h  ll>e  closes  are  described 
to  lie  in  the  declaration,)  and  also  that  a  trespass 
was  committed  on  each  close. 

It  will  be  observed,  Ihat  the  instruction  is  not  by-  *t  seems  that 
Mthecated  upon  any  opinion  which  the  Jury  might  ^f  iiJ,tes"n 
ibrm  upon  the  evidence  ii^troduced  or  relied  on  by  goneral  repli^ 

Vol..  VIL  3  R 
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Tbibbuc       the  defendant  to  support  either  plea^  so  that  we  i 

V'-  understand  the  court,  by  the  instructions,  to  ha\e 

•FftAMB.         taken  from  the  jury  the  consideration  of  that  evi- 

cations  to       denoe,  and  decided  il^  sufficient  to  support  the  issues 

.fileaionifte-ior  one  of  them,  on  the  part  of  the  defendant;  or  ^ 

"«» <«*«*^«'  assuming  the  evidence  insufficient  for  that  nurpoR, 

JJ^^J*^;^  to  have  xlecided,  that  though  neither  of  the  issues* 

theoourtcan-  was  supported  «n  the  part  of  the  defendant,  the 

not,  in  any     plaintiff  .was  not  entitled  to  recover  unless  be  prov« 

iSipVfn^'  '  ^^  ^^^^  ^  ^^  ^  xnaay  closes  as  counts,  and  that  a 

stracuheju-  trespass  was  committed  on  each.    But  whether  the 

ry,  that  to     one  or  the  other  of  these  alternatives  were  intended 

•^•Wethe      |jy  ^Y^^  court  to  be  decided,  the  decision  is  evidently 

recover,  he     incorrect,  and  cannot  be  sustained.     If  the  laMer 

mast  prove     was  intended  to  be  decided,  the  instruction  is  un* 

iwQ  clo^i      questionably  erroneous,  because  it  not  only  requir- 

5^*^*2^ P*'*ed  of  the  plaintiff,  before  be  couldvin  the  absence  of 

proof  on  the  part  of  the  defendant,  recover,  that  he 

should  have  a  good  cause  of  action,  but  ako  that  he 

should  «bew  as  many  causes  of  actions  as  there  are 

counts  in  his  declaration;  and  if  the  former  was  in* 

tended,  the  decision  is  equally  erroneous,  because, 

in  deciding  the  issues  to  be  supported  on  the  part  of 

the  defencmnt,  the  court  must  have  encroached  upon 

the  office  of  the  jury,  whose  province  it  is  to  judge 

of  the  credibility  and  weight  of   testimony,  and 

decide  the  facts  involved  m  the  issues  made  up 

.^y  the  parties. 

]^ut  svppotfe  it  were  admitted  that  the  defendant 
'On a  plea  of  had  land  in  the  cpupty  in  which  the  trespass  is 
Uhmim  tent'  charged  to  have  been  committed,  would  the  plain- 
d^2S\ion  *  ^jff*  after  proof  of  the  fact  by  the  defendant,  be  en- 
of  one  count,  titled  to  recover  under  the  pleadings  in  this  case, 
?o*  »^e«J^ff-  without  shewing  that  he  had  two  closes,  upon  each 
^^m^tiTthe  ^^  whioh  a  trespass  ^vas  committed, 
shew  titk  in  This  question  is  o,ne  which  was  also  made  and  dc- 
any  close  in  cided  by  the  circuit  court,  yid  as  the  cause  must  be 
the  county,  reversed  for  the  error  in  the  instruction  of  the 
^^  t^be^f^'  court,  find  the  question  may  possibly  be  again  made 
£m.  **'  ^PO'^  the  return  of  the  cause  to  that  court,  it  is 
proper. that  we  should  now  dispose  of  it. 

If  the  declaration  contained  but  one  ceunt,  it  is 
perfectly  cleiir  thfit  (here  could  be  no  recovery  by 
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{he  plaintiff,  provided  the  defendant  proved  he  tifid  Tftistfts 
a  close  in  the  same  county  of  that  in  which  the  tres-  «    ^•' 
pass  is  alleged  to  have  beeii  committed.     The  rule   ^""' 


applicable  to  such  a  case  is  |uven  by  Chitty  in  bis 
pleadings,  1  vol.  page^Od^  wnn  strict  precision  and 
accuracy.     '^In  trespass  to  real  property,"  says  he, 
^4f  the  declaration  does  not  state  the  name-  or  abbut* 
talsof  the  close  &ic.  with  snch  predsion  qs  tO'  avoid 
the  possibility  of  the  defendants  having  a  close 
&c.    in  the  same  > parish  of  a  similar  discription, 
and  the  defendant  has  pleaded  liberwn  Un&menimi^ 
without  describing  the  clbse^  the  plaintiff  should* 
new  assign,  and  not  take  issue  oii  the  plea;  for  if  he 
were,  he  wonld  fail  upon  the  trial,  if  thedefendant: 
could  shew  that  any  close  in  the  parish  or  place  stat* 
ed  in  the  declaration  was  his  freenoid.''    And  in  his       , 
treatise  on  evidence,  Starkie^  vol.  3^  page-  1465^ 
says;  ^^If  issue  be  joined  on  the  plea  ollUMritmtmemen'- 
tuwy  the  defendant  may  elect  to  what  parceMie  wili> 
apply  his  plea,  and  the  plaintiff  cannot  insist  on  a^ 
trespass  in  an}'  other  parcels  witfaoat  a  newi  assign^ 
ment."    **And  therefore," ea}r8  he,  ^4f  tfaeplain^^ 
allege  a  trespass  in  his  close,  situate  in  the 'parish*  of' 
A.  generally,  and  issae  beijpined  on  tlris!plea,the'de« 
fendant  would  be  entitled  to  a  verctict  on  provingf^/ 
that   he  had  any  quantity:  of  land^bowevev*  small^ 
within  the  parish." 

The  correctness  of  this  dojctcineofthe'  W^  wits  Same  ruler 
not  contested  in  argument,  but  its  application  toa.tiowei«ir  nu' 
case  in  which  tbevdeclaralion  contains  »ww^:cou«tS'^®J^^^^  ^^^ 
than  one,  was  denied.     B^ut  if  suehbe  the  ride-a|prooontiinair 
pdicable  to  a  declaration  containiogione^count  oniy^  be,  when  the 
no  reason  is  discerned  whv  thesamerule  ^^^^^^^^^^^^^jj^^, 
govern  declarations  containing  several  countSjpro-^ii,^  is  plead-' 
vided  the  plea  to  each  be  of  the  same  soFi^    If,  as  ^d  to  all. 
remarked  by  Starkie,  the  deiendaot  may  eleicl  to? 
what  parcel  he  will  apply  his  (d^ay  and  thereby,  ofki 
pjroving  that  he  had  a  close  in  the^satneplaee^  defeat' 
a  recovery  upon  a  decliiration  containing,  bttt  one  ; 
count,  it  would  seem  necessarily  to  follow,  that  if « 
the  declaration  contains  several    counts,  both,  of- 
which  are  general,  the  defendant  mav  also  elect  to- 
what  parcel  to  apply  his  jdear  and  thereby  on  li^Or- 
proof  defeat  a  recovery  for  any  one  trespass.    The 
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Tkibblb  riffbt  to  make  this  election  and  apply  his  d^eaee  to 
.f.    ^  what  parcel  he  pleases,  is  an   advantage  which  ia 

*^*^**'  sained  to  the  defendant  by  the  generd  pleadings, 
"""""""""^"'^  but  which  the  plaintiff  might  have  prevented  by  a 

new  assignment,  thouf^  not  by  a  multiplication  of 

general  counts  in  his  declaration. 

Sergeant  Williams,  in  treating  on  the  doctrine  ct 
An  original  new  assignmenis,  has,  in  a  very  few  remarks,  present* 
^kS:*a*cloiI  ®*  the  subject  in  a  lucid  point  of  view.  "It  wa»*» 
OT  a  DoreJ  sf!  B&ys  he '^anciently  the  most  usual  practice  in  tres^ 
signmeDt,  pass  clawum  fregit,  to  declare  generaUy  for  breaking 
Ih^cK'i^  U  ^^^  plaintiff  s  close  at  A.  This  general  mode  of 
iheouij  declaring  put  the  defendant  under  a  difficulty  of 
SBode  of  en-  knowing  in  what  part  of  the  vill  of  A,  the  trespaqs^ 
thed^fer?!.  ^bich  the  plaintiff  meant  by  his  declaration,  was 
ant'ip^or  committed.  The  defendant  was  therefore  permit- 
hbenim  iene-  ed  to  plead  that  the  close  was  his  freehold,  which 
■"J^*'^  he  might  do  without  givins  it  a  name,  because,  as 
ZtUio eren'  ^^^ plaintiff  was  generu  in  his  count,  the  defendant 
one  parcel  oi  might  be  as  general  in  his  plea.  And  if  the  plain- 
land  in  t^  tiff  traversed  it,  he  run  a  ffreat  risk;  for  it  the  de- 
coontj.  iMdant  had  any  part  of  bis  land  in  that   vi//,  the 

verdict  would  be  for  him  on  that  issue.  This  turn- 
ed the  difficulty  upon  the  pbdntiff,  and  therefore  he 
was  almost  always  driven  to  a  new  assignment,  in 
which  he  assertained  the  pkoe  with  proper  exact- 
ness." 1.  Saun.  2996,  N.  6. 

It  is  therefore  not  by  multiplyifig  counts  in  his  dec- 
Numerqns  laralion,  that  the  difficulty  tnrued  upon  him  by  gen* 
g<*nera]  ^^^\  pleadinff  in  trespass  clausum  fres^iL  is  to  be  esr 

counts  will  *i  ,      ^,®     ,       ^VL   *'*•!.  A 

not  answer     caped  by  the  plamtin,  but  it  is  by  a  new  assignment 

the  purpose  of  the  trespass  charged  in  his  declaration.  It  is 
of  a  norel  as-  |,.|,e  ^y^^i  ^  p^^  assignment  is  in  the  nature  of  a  dec- 
stgomeo  .  laration,  and  it  may  be  contended  that,  as  the  decU* 
ration  contains  two  counts,  one  of  which  should  be 
consideied  as  equivalent  to  and  auhwering  all  the 
purposes  of  a  new  assignment.  But  were  the  ar* 
gument  admitted  to  be  sound,  4he  difficulty  with  the 
plaintiff  would  be  the  same.  For  liberum  tenement 
ium  is  pleaded  separately  to  each  count,  and  though 
eithar  be  considered  as  a  n^  assignment,  as  both 
are  general,  it  was  as  much  incumbent  upon  the 
plaintiff  after  plea^  to  new  assign  as  to  the  •»«  eoutt 


Digitized  by  VjOOQ IC 


OCTOBER,  1828.  ^^3 

ttB  tke  other,  and  as  he  failed  to  do  so,  and  took  Teibblk 
issue  on  the  pleas,  the  same  difficuhy  was  turned  ^    ^^ 
upon  him  as  if  there  had  been  but  one  count.     Such    '^^'"' 
would  indeed  be  the  coiisequ^cc,  we  apprehend,  of 
an  issue  taken  on  a  plea  of  libemm  UnemetUum  put 
in  to  a  new  assignment,  if  the  place  be  not  therein 
ascertained  with  proper  exactness. 

The  defendant,  it  is  said,  must  plead  to  a  new  as-  l>efendant 
signihent  in  the  same  manner  as  to  a  declaration;  and  ^^^  ass^n- 
if  the  plea  be  such  as  would  require  a  new  assign-  ment  as  to 
ment,  if  pleaded  to  a  declaration,  the  plaintiff,  it  is  ^^*'|^/^PJ"*^^ 
also  said,  must  new  assign  in  this  case.  1  baun.  299c.  and  plaintiff 

N.  6.  ma^f  make  a 

In  whatever  point  of  view,  therefore,  the  counts  assignment. 
in  the  declaration  are  considered,  as  they  are  both     ' 
general,  and  Kberum  tenementum  is  pleaded  to  eac^ 
the  plaintiff  will  not  be  entitled  to  recover  unless  he 
proves  more  than  one  close  and  trespass,  provided 
the  defendant  shews  that  he  is  entitled  to  land  in 
the  sam*  county  in  which  the  trespass  is  charged  ^v 
to  have  been  committed.  ' 

The  judgment  must,  however,  for  the  error  in  the 
instruction  of  the  court,  which  has  been  noticed,  ^ioJlfraw 
be  rever^^ed  with  cost,  the  cause  remanded  to  the  reMication 
court  below,  and  if  the  plaintiff  shall  fail  to  obtain  «."^  ^^^vel  as- 
leave  of  the  court  and  withdraw  his  replications  to  *^^^' 
the  pleas,  or  one  of  them,  and  new  assign,  a  new 
trial  of  the  issues  must  be  had,  and  such   furthei" 
prooeedings  there  had  as  may  not  be  inconsistent 
with  the  principles  of  this  opinion. 

•^onfroe  for  plaintiff;  Hanson  for  defendant. 


Digitized  by  VjOOQ IC 


534  MONROE'S  REPORTS. 

TassPAsa.  Fostev  VS.  Fletcher. 

Case  109.  Appeal  from  the  Nicbolai  Circuit;  Wm.  O.  BaovrN,  Judge. 

Possession.     Growing  cm.    Sheriff  ^s  return.     Repvg-^ 
nanu.   Trespass  on  goods. 

October  9.       Judge  Owslkit  delivered  the  opinion  of  the  court. 

Fletcher  sued  Foster  in  trespass  viet 
f^I^an^de  ^*™**'  ^^  declared  against  him  for  having,  with 
kUig  Juporto-  force  and  arms,  taken,  carried  away  and  converted 
lit.  to  his  use,  two  hundred  barrels  of  com,  of  which 

Fletcher  is  alleged  to  have  been  the  rightful  owner, 

and  peaceably  possessed. 

.  The  trial  was  had  on  the  general  issue,  with  leave 

StTveritct    *^  **^^  *"  evidence  any  thing  that  might  bespecial/y 
and  judg.  *   pleaded;  and  verdict  and  judgment  for  one  hundred 
merit  for        add  forty  five  dollars  were  recovered  by  Fletcher. 
plaintiff.  .  "^  ^ 

It  is  unnecessary  to  notice  each  of  the  varioas 
questions  of  law  moved  at  the  trial  and  decided  by 
ttie  court,  because  tliere  is  one  which,  upon  princi* 
'  )  pies  familiar  in  practice,  must  be  adjuged  to  have 
been  erroneously  decided,  and  wili,  we  apprehend^ 
be  conclusive  against  the  right  of  Fletcher  to  recov- 
er in  the  present  form  ot  ac6on.  To  that  question, 
therefore,  the  few  remarks  we  shall  make  will  be 
directed. 

Facts  of  the       '^^^  ^^^^^  ^^^  ^^  which  the  question  arose  were 
ease.  proved  to  be  substantially  these: 

In  1820,  Fletcher  was  living  on  a  tract  of  land 
in  the  county  of  Bath,  planted  a  part  thereof  in  i 
corn,  and  continued  to  reside  thereon  and  cultivate 
the  com  until  about  the  middle  of  July  in  that 
year.  Prior  to  that  year,  there  was  depending  in  a 
court  of  competent  jurisdiction,  between  Foster 
and  his  wife  and  Leonard  Turly,  a  traverse  to  an 
inquisition  taken  under  a  warrant  for  forcible  de-  ^ 
tainer,  sued  out  by  Mrs.  Foster,  before  her  marriage  j 
with  Foster;  and  judgment  for  restitution  having 
been  rendered  therein  against  Turly  after  the  corn 
was  planted  by  Fletcher,  a  writ  of  restitution  was 
sued  out  on  the  judgment  in  favor  of  Foster,  direct- 
ed to  the  county  of  Bath,  under  which  the  sheriff 
to  whom  the  writ  was  directed  entered  upon  the 
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land  occupied  bv  Fletcher,  turned  him  out  of  the  Fostsr 
possession,  and  delivered  the  possession  thereof  to  p^^^*' 
Foster.    The  sheriff  made  upon  the  writ  of  restitu-    "^'^"'^'^' 
tion  the  following  return,  toMeU: 

"The  within  named  Leonard  Turly  is  no  inhab-  Sheriff's  re- 
itant  of  Bath  Goun'ty,and  the  within  named  David  ^ritofrcBii*' 
Foster  and  wife  represented  certain  premises  to  me,  tation. 
lying  on  the  waters  of  Flat  creek  in  oath  county,  to 
foe  the  same  in  this  writ  mentioned,  which  are  now 
occupied  byWm.  Fletcher,  who  they  also  represent  to 
be  privy  to  Turly;  and  the  plaintiff,  Foster,  went  # 

on  the  premises  and  commanded  me  to  give  him  the 
possession  of  the  same,  which  I  did,  agreeable  to 
ihe  command  of  the  within  writ,  on  the  7th  July, 
IBtOy  except  the  crop  ou  the  ground,  which,  by  the 
consent  of  the  plaintiff,  was  reserved  for  the  said 
Wm.  Fletcher." 

On  being  dispossessed,  Fletcher  left  the  plantation, 
did  nothing  more  in  cultivating  the  corn,  .which 
was  th^  sufficiently  tended,  and  removed  with  his  • 
ftmily  to  the  distance  of  two  or  three  miles  there- 
from, but  he  occasionally  passed  through  the  planta- 
tation,  and  requested  Wilson,  the  tenant  then  upon 
the  plaee,  under  Foster,  to  take  care  of  the  crop. 

4  Immediately  on  receiving  the  possession  by  the 
sheriff,  Foster  leased  the  plantation  to  Wilson,  who, 
as  tenant  to  Foster,  entered  thereon,  and  has  con- 
tinued in  possession  thereof  ever  since.  In  the  Au- 
turn  of  1820,  after  the  corn,  which  was  ff rowing 
upon  the  land  when  possession  was  delivered  by  the 
sheriff,  had  become  ripe,  Foster,  claimioff  it  as  his 
own,  went  into  the  field,  gathered  it,  and  has  con>- 
Terted  it  to  his  own  use.  § 

It  is  for  thus  gathering  and  converting  the  corn 
by  Foster  to  his  use,  that  the  present  action  was 
brought  by  Fletcher;  and  the  question  to  which 
we  have  alluded  is,  can  the  action  upon  the  preced- 
ing &cts  be  sustained?  or,  in  other  words,  assuming 
the  iacts  to  be  true,  will  trespass  vi  et  wmiis  lie  a>- 
gainst  Foster  for  gathering  and  carrjring  away  the 
corn,  and  should  not  the  court  have  instructed  the 
jury  to  find  as  in  case  of  a  nonsuit? 
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Foster  Nothing  is  more  clear,  than  that  at  the  time  {b« 

^»-  corn  was  gathered,  it  was  neither  actifelly  or  coo- 

FfETCHER.    ^XYuctive\y  in  the  possession  of  Fletcher.     The  shcr- 

One  person     iff  »eems  to  have  entertained  a  notion,  that  whilA 

cnnnot  be  m  one  is  possessed  of  land,  another  may  have  tlie  pos- 

^ei'OsacMioo  gession  of  com  growing  upon  it:  and  in  his  return, 

and^an'^hcr    ^^^  stating  that  he  had  delivered  the  possession  of 

of  the  corn     the  land  agreeable  to  the  command  of  the  writ,  he 

^rowingonit  has  gone  on  to  except  the  crop  on  the  ground.     But 

we  know  of  no  rule  or  principle  of  law  by  which 

^  the   possession  of  crop  growing  upon  lancl  can  be 

separated  from  the  laud,  so  as  to  place  the  posses* 

sion  of  the  land  in  one,  and  jthe  crop  in  another. 

The  crop,  whilst  growing,  is  attached  to  and  com^ 

poses  part  of  the  land,  and  must  necessarily  be  in 

the  i>ossession  of  whomiMievpr  (he  land  is  posseseed, 

*  T'lc  exception  ai?  to  the  crop,  mentioned  by  the 
In  the  fpturn  sheriff  in  his  return,  is  therefore  obvious/y  repug- 
of  the  sheriff  j^^^  to  the  body  of  his  retum,  by  which  the  prem- 
lion  of^t^rit  ises  is  stated  to  have  been  delivered  to  Foster  agree- 
of  po'RCMion,  able  to  the  command  of  the  writ,  and  Ming  repug- 
•eriifyinp  he  ^ant,  c^annot,  in  opposition  to  the  other  parts  of  the 
Sowe^^^  return,  be  admitted  sufficient  to  prove  possession  of 
oftheUiid,  the  crop  in  Fletcher.  Were  sncb  a  repugnant  ex- 
a  clause  8iat-  ception  admitted  to  have  any  influence,  (an4iAeth* 

ixcepfedlbr    ^^  ^^  "^*  ^®  *•**"  "^^  ^®P  ^^  ^^^^^^0  >*  ™g***  P^ 

thedeiendant  slbly  destroy  entirely  the  effect  of  the  return  as  ev^ 
the  growing  ideiice,  but  could  not  upon  any  rational  principle  es- 
Xnant'and  *^*^''*'^  *^^  possession  of  the  crop  to  be  in  Fletcher; 
void,  and  and  the  return  out  of  the  case,  the  other  facte  ana 
plaintiff  has  conclusive  to  silow  that  Fletcher  was  neither  actual- 
posBcssion  of  ly  nor  constructively  possessed  of  the  land  or  crop, 
^  *  when  it  was  gathered  and  carried  away  by  Foster. 

Having  failed  to  shew  that  he  was  possessed  of 

•I  .  \'^      -  ^^e  corn  at  the  time  the  injury  conipkioed  of  by 

hai^ethiTs^  him  was  committed,  it  is  perfectly  clear  that  Fletch- 

•es^ion  t»        er  has  shewn  no  right  to  maintain  his  action  of  tres- 

maintain        pass  ri«(  armts,  and  that   the  court  should  have  in- 

treipass.         gtructed  the  jury  to  find  as  in  case  of  a  nonsuit. 

For  there  is  no  rule  of  law  better  settled,  and  none 

more  frequently  recognised  and  acted^  op,  than  that 

which  makes  it  neces^sary  for  a  plaintiff,  in  order  to 

mttintain  tresspass,  to  have  l)een  in  possession  at  the 

time  the  injury  was  committed. 
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The  judgment  must  be  reversed  with  cost,  the  Poster 
cause  remanded  to  the  court  below,  and  further  pro-  „    "• 

ceedings  there  had  not  inconsistent  with  the  princi- ' 

pies  of  this  opinion. 

Crittenden  for  appellant;  ^plett  for  appellee. 


Harrisons  devisees  vs.  Fleming.       chancery. 

Appeal  from  the  Mason  Circuit;  Wm.  P.  Roper,  Judge.        Case  11Q|| 

Occupants,    bona  fide  and  mala  fide.     Improvements. 
Devisees.  Practice  in  tjhancery. 

Judge  Mills  delivered  the  Opinion  of  the  Court.  October  9. 

This  is  a  fragment  of,  or  rather  a 
supplement  to,  a  controversy  well  known  in  this  |/here!'°*^' 
court,  as  wiU  be  seen  by  the  reported  cases,  2  Bibb> 
171;  4  Bibb,  525;  Harrison's  devisees  vs.  Baker,  5 
Litt.  Repf25Q. 

By  these  reported  cases,  it  will  be  discovered,  that  statement  of 
Fleming  recovered  from  the  devisees  of  Harrison,  facts. 
four  hundred  acres  of  land,  by  a  decree  of  specific 

ETforni|nce  of  a  bond  given  by  the  testator  of  the 
arrisi)|is  to  George  Stockdon,  which  had  passed 
to-  Fleming,  the  appellee,  by  several  assignments. 
Baker,  under  Stockdon,  the  original  obligee,  had 
settled  on  one  end  of  the  tract,  which  contained  up- 
wards of  500  acres.  One  of  the  devisees  or  heirs 
oC  Harrison  settled  on  the  other  end,  and  brought 
his  ejectment,  and  recovered  his  judgment  against 
Baker.  As  the  tract  contained  more  than  400  acres, 
Harrison's  devisees,  the  present  appellants,  had  their 
election  given  them  from  which  end  the  400  acres  ^  ^ 
should  b«  taken.  They  elected  to  convey  the  end 
including  their  own  improvements^  and  to  keep  the 
end  improved  by  Baker. 

Baker  brought  his  bill  for  compensation  lor  im-  Baker's  bilj 
provements,  and  has  been  defeated  on  the   ground  dismissed. 
that  the  claim  under  which  he  improved  was  too 
uncertain  atid  contingent  to  demand  his  confidence, 
or  to  afford  him  a  reasonable  presumption  that  h^ 
could  keep  the  land. 

Vol.  Vir.  3S 
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HiiRRif oil's       Harrison's  devisees  now  bring  their  bill  for<om- 

densees        pensation  for  their  improvements,  which  they  made 

Fleming.       ^"  ^^^  ^^^^  which  they  have  been  comjpelled  to  sur- 

" render  in  discharge  of  the  bond  of  their  ancestor  or 

Bill  of  Harri-  testator, 
son'i  ddTisees 

The  claim  has  been  resisted,  on  the  ground  that 

Defence  of     the  case  was  not  one  which  would  warrant  cooapen- 
Flemiog.        sation,  or  if  it  was^  that  the  claim  was,  or  ouffht  to 

have  been,  disputed  in  the  original  suit  brou^t  for 

the  land. 

Decree  of  the      The  court  below  decided  against  compensation, 
circuit  court,  and  the  heirs  or  devisees  of  Harrison  have  appealed. 

We  deem  the  case  of  Harrison's  devisees  vs.  Ba- 
Sona)ide  oo-  *^^'*»  before  cited,  decisive  of  their  present  contro- 
cupantaonly,  tersyin  principle.     If,  owing  to  the  known  ancer- 
are  entitled    fainty  that  the  bond  given  by  Harrison  to  Stock- 
tioS  foHm!*"  don  would  ever  cover  the  land  occupied  by  Baker, 
pro?ement8     ht  could  not  be  Considered  a  bona  fiit  and  innocent 
by  the  com-    possessor,  deceived  into  making  improTeoaents  un- 
mon  law.        j^^  ^  ^jjj^  which  appeared  fair,  m  legally  in  vestigat- 
Deviiees-who  ®^'  *"^  he  has  been  considered  as  improving  at  hia 
settle  and  im-  peril,  With  his  eyes  open,  upon  a  known  hazard  of 
prove  land      fogs/  certainly  the  devisees  of  Harrison,  the  present 
h^aVeWen^^^^  appellants,  must  be  considered  as  improvers  under  a 
obligation  to   title  equally  uncertain,   and  acting   at  ihtxr   perU. 
convey,  with  They  knew'  that  the  bond  of  their  ancestor  was  out, 
ed'e'o^the     ^*"^*"8  ^^^^  ^^  convey  400  acres  out  of  either  one 
claim%haU     or  the  other  of  two  tracts,  and  that  it  was  liable  to 
not  be  allow-  fal|  on  that  tract  which  they  improved,  in  the  event 
tk^rf^ThLTr  ^^  ^^^^^  failing  to  elect  to  convey,  or  being  able  to 
improvement  convey,  the  other.     Moreover  they  were  apprised 
at  the  moment  of  their  settlement  and  first  improve- 
ment, that  the  holder  of  the  bond  claimed  the  satis- 
faction thereof  out  of  this  tract,  and  had  settled 
a  tenant  thereon.     They  had  made  but  little  pro- 
gress in  improving,  before  the  suit  in  chancery  was 
brought  claiming  a  specific  performance  out  of  this 
very  tract;  and  most  of  the  improvemeuts   have 
'    been  made  pehding  that  protracted,  and  obstinate 
controversy,  in  which  they  were  ever  unsuccessfii). 
Add  to  this,  they  might  have  saved  the  most  of  tlieir 
inkprovements  by  placing  the  400  acr^s  on  the  oth- 
er end  of  the  tract,  covering  the  improvements  of 
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Baker  made  under  the  bond,  and  reserving  their  Harribon's^ 
own-.     This  however  they  refused  to  do,  and  after   <^«^>«««« 
pressing  upon  the  appellee  the  great  bulk  of  their  Flemiro. 

improvements,  when  they  might  have  saved  them,  . 1 — 

they  now  demand  the  price  of  them.  This  is  claim- 
ing to  sell  their  improvements,  by  forcing  a  contract 
through  the  instrumentality  of  the  extraordinary 

flowers  of  the  chancellor  in  decreeing  specific  per** 
ormance.  This  is  not  a  case  in  the  slightest  degree 
akin  to  the  cases  provided  for  by  the  acts  respecting 
occupying  claimants  of  land.  It  is  a  case  where  the 
appellants  have  not  lost  land  which  they  believed  to 
be  their  own,  biit  where  they  have  beisn  compelled 
to  give  up  land,  which  their  ancestor  or  testator  had 
8old>  and  agreed  to  convey,  and  which  they  refused 
to  convey  until  compelled  by  the  extremity  of  law, 
and  which  thev  could  not  avoid  conveying.  If  the 
vendor  of  land  or  his  heirs,  after  a  sale  thereof,  can 
be  allowed  to  improve  it,  and  then  to  tax  the  ven- 
dee with  the  price  of  these  improvements,  before 
he  can  enjoy  tne  land  in  any  case,  it  must  be  one  of 
circumstances  more  peculiar  and  extraordinary  than 
the  present.  This  bond  claimed  some  land,and  was 
liable  contingently  to  fall  on  either  tract,  until  it  was 
satisfied.  In  the  current  of  events  it  had  to  fall  on 
the  tract  ianproved  by  the  devisees,  or  to  remain  un- 
satisfied.. Their  improvements  must  go  with  the 
event,  as  one  to  which  tliey  were  always  exposed 
in  the  knowledge  of  all  concerned. 

This  relieves   us    from    deciding    the  question,  ^"^J^j^^ 
whether  the  claim  is  barred,  because  it  was  or  was  EquitT  does ' 
not  asserted,  when  it  might  have  been,  in  the  origi-  not  admire 
nal  suit.     We  observe  that  the  improvements  were  ^^  •pH'ting 
relied  on  in  the  answer  tathe  original  suit,  and  we  ^esinto^na-' 
shall  barely  remark,  that  the  chancellor  never  ad-  meroos  suits, 
mires  the  splitting  up  of  controversies  into  numer- 
ous suits>  where  they  may  be  decided  in  one. 

Decree  affirmed  with  costs. 

TripkU  for  appellants;  CrUtenden  for  appellee. 
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Chanccrt 
Caaelll. 

October  9. 
Cootract. 


Robinson  vs.  Offutt  S^c. 

Appeal  from  the  Woodford  Circuit;  Will.  L.  Kellf,  Jodge^ 
Evidence.  Performance  of  covenants.  Rtkase  oj  swdHes, 

by  novations  and  gitnng  time  to  the  principal. 
Judge  MfLLs  delivered  the  Opinion  of  the  Court. 

On  the  16th  of  August,  1820,  Hillary 
and  Milford  Offutt  parcbased  from  the  &*m  of  6.  & 
J.  Robbtnson,  goods  to  the  amount  of  $6)^12  61, 
and  executed  to  the  said  firm,  their  note  for  the  pay- 
ment thereof,  with  Horatio  J.  OfTutt, Warren  Oifutt,. 
s^nd  Joel  Johnson  their  sureties;,  expressing  that  the 
demand  might  be  discharged  in  flour,  wmskey,  to- 
bacco, pork  and  lard,  delivered  at  Leestown  wax- 
house  below  Frankfort  in  the  month  of  March,  1821, 

Jonathan  Robinson^  one  of  the  obligees,  and 
Milford  Offutt,  one  of  the  obligors,  departed  this 
life  before  this  suit  was  commenced.  George  Rob- 
inson surviving  obligee,  brought  ius  bill  in  equity 
against  the  surviving  obligors:  alleging  the  loss  of 
this  note,  and  a  total  failure  of  the  obligors  to  pay  it 
or  any  part  thereof,  and  praying  a  cfecree  for  Che 
amount.  The  defendant  Hillary  Offutt  does  not 
contest  bis  liability. 

The  sureties  rest  their  defence  on  two  grounds; 

DefcDceof  ^'  '"''^^  *^®  ?^'^*  of  Warren   Offutt  was  cut  off 

the  sureties,    from  the  obligation,  and  the  contract  as  to  him  can- 

celled,  without  consulting  the  other  sureties,  which 

so  materially  changed  the  contract,  as  to  release  all 

the  sureties. 

2.  That  the  produce  was  delivered  at  the  ware- 
house, all  in  due  time,  and  part  of  it  placed  by  the 
Robinsons  on  board  of  a  boat,  and  while  thus  pro- 
gressing in  receiving  tho  produce,  the  Robinsons 
sold  out  the  produce  to  Hillary  Offutt,  and  agreed 
to  take  $5,000  for  the  whole, -payable  in  New  Or- 
leans, ^nd  took  from  said  Hillary,  his  separate  note 
for  the  amount,  and  they  insist  that  this  was  a  pay- 
ment sufficient  to  discharge  the  obligation,  or  if  it 
was  not,  that  the  new  contract  with  the  principal 
and  the  giving  of  further  day  of  payment  discharg- 
ed the  sureties. 


Bill  on  the 
lost  oblira- 
Uon. 


HillarJOff^tt 
not  coDtro- 
verting  the 
demand. 
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As  to  the  fact  whether  Warren  Oflfutt  did  ever  Robinson 
lake  his  name  from  the  obligation  by  consent  of  the  ^     ^^'   t  • 

obligees,  the  proof  is  doubtful,  one  witness  proves  ^___ I 

it  positively;  but  lie  seems  to  be  illiterate  and  weak,  Evidence. 
and  has  sO  varied  his  testimony,  by  subsequent  depo- 
sition, and  written  statements  and  confessions  to  oth- 
ers, that  credit  can  scarcely  be  given  to  him. 

There  is  also  some  doubt  on  the  point  whether  a  Where  the 
sufficient  quantity  of  the  stipulated    commodities  {)y°^"j^tjfd*i., 
were  delivered  to  discharge  the  whole  contract,  charge  a  cov- 
But  we  incline  to  the  opinion  that  it  was  believed  enant  is  be- 
to  be  enough  by  the  parties,  and  accepted   by  the  '»<^*'«f^^>  *^« 
Robinsons  in  the  warehouse  as  sufficient.     Of  course  ro^fficictit^and 
the  contract  was  legally  discharged,  and   the   sure-  so  accepted^ 
ties  could  not  be  bound  again,  without  a  new  engage-  f*^f  coj/fac* 

«.««♦  ®  ®       la  legally  dis- 

»««"*•  charged,it 

But  if  it   be  admitted  that  the  produce  was  not  ^^^^'^' 
quite  ail  there,  and  that  it  was  not  all  received  in  dis-  An  agreement 
charge  of  the  contract;  yet  the  proof  is  clear  that  or^oVivn^tbe 
the  Robinsons  did  enter  into  a  new  contract  with  principal 
Hillary  Offutt,  one  of  the  principals  and  therein  did  debtor  further 
agree  to  accept  5^5,000,  in  New  Orleans  for    the  Jp^^'of^thT 
whole,  and  Hillary  took  the  boats  and  hands  pro-  aurety! 
vided,  and  descended  the  river  with  them.     It  is  stinulntion 
true  that  it  is  proved  that  it  was  agreed  between  the  in  goch  cage> 
Robinsons  and  Hillary  i9frutt,  that  if  he,  Hillary,  that  if  the 
failed  in  the  payment  of  the  $5,0()0,  in  Orleans,  the  ^^^n  °.f  p^; 
original  note  of  $6,212  61,  was  to  remain  valid  and  performed, 
binding  upon  the  parties.     But  there  is  an  entire  ab-  the  original 
sence  of  proof  that  either  of  the  sureties  were  pre-  contract 

.  *^      ..        .      ^.  .     1   ,^  i  1     *..•       shall  remain 

sent  or  assenting  to  this  latter  agreement,  and  with-  obligatory, 
oht  such  assent  the  agreement  would  tend  to  release,  will  not  bind 
instead  of  to  bind  them.  **^^  sureties 

unless  they 

There  is  some  attempt  to  prove  that  Warren  Offiitt  assented. 
made  acknowledgment  afterwards,  that  he  continued  ^^  acknowl- 
bound;  but  these  expressions  were  probably  made  edgment  of  a 
use  of  by  him,  if  used  at  all,  under  an  ignorance  of  surety  that 
the  legal  effect  of  the  second  agreement  to  release  boJn?  m"ade 
him.     There  is  a  total  absence  of  proof  that  he  as-  ,„  ignorance 
sented  to  the  last  agreement  when  ma4e9  and  that  he  of  the  effect 
agreed  to  remain  bound.  ?/  ^^Z  "f  ^^- 

°  *  tion  between 

There  can  be  no  doubt  that  the  latter  agreement,  the  creditor 
according  to  the  principles  of  equity,  woiUd  release  *°^  pnflcipa 
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AoBiNsojf      the  sureties.     It  cut  off  the  means  of  then  dtsclni(r^ 
Offott  &c.   '"?  *^^  original  contract,  and  thus  reaching  their 

1  principals.     It  was  a  definite  agreement  reduced  to 

isnotobliga-^   writing,  and  such  as  could  be  enforced  by  legal  rem- 
torjr.  cdies.     It  gave  day  to  the  principals  to  the  pre|a- 

dice  of  the  sureties,  and  was  ther^ore,  in  equity, 
wre^iiesby      ^  complete  release.     The  circuit  court  <tecreed  a- 
notations;      gainst  the  principal,  Hillary  Offutt,  but  refused  to  dc- 
^  cree  against  the  sureties.     This  refusal  was  correct, 

and  the  sureties  were  hdd  to  be  discharged  rightful- 
ly, and  the  complainant  below  is  entitled  to  no  fur- 
ther relief  on  this  appeal  which  he  has  prosecuted. 

Decree  affirmed  with  costs. 

CrUUnden  for  appellant;  Hoggin^  Depew  mdJkhfi^- 
roe  for  appellees. 


Chancery      January  V5.  January,  Lyfle  ^  Steel. 

Case  112.  Error  to  the  Mason  Circait;  W,  P.  Roper,  Judge. 

PracHu.  Chunctry.  LUns.  Equity.  Jurisdictum.   Prin- 
cipal and  Surety. 

October  9.        Chief  Justice  Bibb  delivered  the  Opinion  of  the  Court. 

In  the  year  1818,  Samuel  January  sold 
statement  of  to  Thomas  H.  January  part  of  lot  No.  13,  with  the 
the  facts.  buildings  thereon,  in  the  town  of  Maysvi/Je,  for 
nine  thousand  dollars,  payable  in  instalments;  all  of 
which  were  paid  except  the  last  and  a  fraction  of  the 
next  preceding  one,  yirhich  is  now  part  of  the  sub- 
ject of  controvrsy-  Samuel  gave  his  bond  to  con- 
vey the  lot,  and  took  simple  notes  for  the  purchase 
money,  without  any  other  security.  Thus  holding 
the  equitable  claim  by  bond  only,  Thomas  convey- 
ed the  lot  to  Ly tie  and  Steele  of  Ohio,  to  indemnify 
them  against  the  consequences  of  becoming  his  bad 
in  an  action  commenced  against  him  in  that  State. 
They  had  the  money^to  pay  after  it  was  recovered 
.  against  them  by  judgment,  as  his  bail,  whereby  the 
mortgage  bectnie  forfeited. 

In  the  year  1822,  Samuel  January  filed  this  bil/, 
Bill  of  Sam-  making  both  Thomas  H.  January  and  Lytle  and 
uel  January.  Steele  defendants,  to  enforce  the  lien  which  be  Aeid 
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en  the  estate  for  the  purchace  money  unpaid,  sng-  Jakuaut 
gesting  the  insolvency  of  Thomas.  ,      ^'* 

Lytle  and  Steele  admit  the  superiority  of  the  lien • — - 

of  Samuel  January,  and  pray  that  they  may  come  in  ^"swer  and 
next  to  him  for  isatisfaction  in  the  sale  of  the  estate;  LnTc&SteeL 
and  they  add  to  their  answer  a  cross. bill  for  that 
purpose.  * 

Thomas  H.  January  questions  the  title  of  Samuel;  Thomas  H. 
prays  a  rescission  of  the  contract,  and  that  the  money  •^^""a'y'* 
which  he  has  paid  may  be  restored,  and  enough  of 
it  jpaid  to  Lytle  and  Steele  to  satisfy  their  claim,  • 

which  he  admits  to  be  valid. 

The  court  below  settled  tl^  account  between  Sam-  Decree  of  the 
uel  and  Thomas  H  January,  as  well  as  between  Ly-  circuit  court. 
tie  and  Steele  and  Thomas  H.  January,  and  decreed 
a  sale  of  the  estate,  and  the  demand  of  Samuel  Jan- 
uary to  be  first  satisfied;  and  Thomas  H.  January 
has  prosecuted  his  writ  of  error. 

We  have  not  thought  it  necessary  to  recite  in  de^  Decisioabe- 
tail  the  controversy  relative  to  the  validity  of  the  ^^  °"  ^^^ 
title.     It  involves,  in  this  respect,  no  question  new  ^^^i^P9^^^' 
or  difficult,  and  moreover  rests  chiefly  on  facts,  a 
report  of  which  could  be  of  no  use  as  a  precedent. 
Nor  do  we  see  any  error  in  settling  the  accounts  be- 
tween the  parties,  which  is  questioned  by  the  as- 
signment of  error.     Suffice  it  to  say,  that  on  these 
points  the  court  below  seems  to  have  decided  cor- 
rectly, ami  to  have  committed  no  error  of  which 
Thomas  H.  January  could  complain. 

But  the  court  nevertheless  has  erred,  to  his  preju-  Modeofsell. 
dice,  in  making  their  decree,  in  other  respects.  Time  J.'Jj^^'g*^®*" 
for  payment  or  redemption  indeed  was  given;  but  dera^decree" 
t^e  court  seems  to  have  turned  the  residue  of  the  enforcing  a 
controversy  out  of  doors  to  be  settled  between  the  ^*®°' 
commissioner  and  parties.      The    former  was    t<S 
judge  of  the  payment  and  tender,  and  to  determine 
accordingly  whether  the  estate  should  or  should  not 
be  sold.     This  ought  to  have  been  settkd  according 
to  repeated  decisions  of  this  court,  after  the  day  of 
payment  expired  in  term  time,  and  th^power  to  ad- 
judicate thereon  could  not  be  delegated  to  a  com- 
missioner* 
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As  the  decree  for  this  cause  must  be  reTersed,  ^«9t 
proceed  to  notice^  another  error  cooimitted  against 
the  complainant,  as  well  as  the  defendants,  Lytle  and 
Steele  They  were  subjected  to  a  credit,  according 
to  the  act  of  Asseoablj-,  unless  they  wouhl  accept 
bank  paper,  longer  than  the  law  allowed,  when 
cbancerroD  the  respective  contracts  between  the  respective  par- 
lon§er  credit  ties  were  made;  when,  according  to  the  repeated 
V*^°'*f^^  decisions  of  this  court,  the  acts  of  Assembly  in 
contact,  un-  question  could  not  constitutionally  operate  on  con- 
constitution-  tracts  made  before  their  passage,  or  render  such 
ai,  and  so  far  contracts  more  worthless  by  extending  the  time  of 
^°*  payment. 

It  is  objected  that  the  court  erred  in  decreeing  the 
amount  to  be  paid  to  Samuel  January  positively,  and 
that  it  ought  only  to  have  enforced  the  lien,  and  left 
the  comj)1ainant  \o  his  remedy  at  law  to  recover  the 
balance,  if  the  estate,  when  sold,  should  /all  short 
of  satisfying  the  demand.     We   think  differently. 

^_ It   is  true,  that,  under  the  principles  of  equity^  a 

asi!c,bewiii  court  of  chancery,  when  a  (km&nd  purely  of  legal 


Where  the 
chancpUor 
has  jariftdic- 
lion  to  res- 
cind or  en- 
force a  con- 
tracifor  land, 
and  he  orders 


not  stop 
there,  but 
decree  tnper- 
soiiam  any 
balance  that 
xnajr  remain. 


cognizance  is  secured  by  a  mortgage,  will  not  en- 
force it  further  than  to  su\>]ecl  iVie  mortgaged  estate 
to  its  satisfaction.  But  this  is  a  contract  for  land,  of 
which  equity  has  jurisdiction,  either  to  eniorce  it  in 
favor  of  either  party,  or  to  enforce  nny  lien  neces- 
otherwisein  sary  to  its  completion ;^^  and,  in  such  case,  where 
case  of  mort-  chancery  takes  hold  of  the  subject,  it  will  finish  it 
fhcre  iTrem-  ^^  ^"  entire  decree,  subjecting  the  estete  mortgaged 
edj  at  lair.      2ind  decreeing  the  balance  to  be  paid. 

As  to  the  claim  of  Steele  an  J  Lytle,  who  also,  by 
Equity  had  their  cross  bill,  stand  in  the  attitude  of  complainants, 
cxci^"'^**  -^^^^  their  claim  has  arisen  against  Thomas  H.  January, 
risdictioa  o"f*  ^^^  money  paid  by  them  for  him  as  his  sureties,  and 
of  sucii  a  claim  chancery  has  complete  jurisdiction 
to  decree  the  amount  thereof.  A  bill  in  equity  was 
formerly  the  proper  remedy  in  such  case,  and  at 
length  courts  of  law  took  up  the  subject,  and  afford- 
ed a  remedy;,  but  this  did  not  divest  the  chancdlor 
of  his  powers  over  it.  The  court,  therefore,  did 
not  enforce  eHher  claim  beyond  its  powers.  Bat 
because  the  decree  is  erroneous,  on  the  otiier 
grounds  already  stated,  it   must  be  reversed  with 
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cost,  and  the  caase  be  remaDded  that  such  decree  Jakuart 
aod  proceedings  may  be  had  therein,  as  shall  conform  *     ^°* 
to  this  opinion.  ''^''^^^^ 

Hoggin  for  plaintiff;  CriUenden  for  defendants. 


Garnett  SfC.  v$,  Garnetfs  lessee.       ejectment. 

Appeal  from  the  Jessamine  Circuit;  Wm.  L.  Kellt  Judge.      Case  1 13. 

Evidence,  Poasesrion  of  defendant.  Deeds  of  caaoeya/nce. 
Relinquuhments, 

Judge  OwsLET  delivered  the  opiDioD  of  the  court.  October  lU 

This  is  an  appeal  from  a  judgment,  ^  .  , 
rendered  for  two  thirds  of  the  land  in  contest,  a-  ^*^**"^ 
gainst  the  appellants,  in  an  action  of  ejectment 
brought  in  the  circuit  court  by  the  appellee,  against 
them  and  Sally  Garnett,  in  favor  of  the  latter  of 
whom  judgment  was  also  rendered  for  one  third  of 
the  land. 

Sally  Garnett,  in  favor  of  whom  judgment  for  Titles  of  the 
one  third  was  rendered,  appears  to  be  the  widow  of  ^*J^^ion^^ 
Thomas  Garnett,  deceased,  and  the  appellants,  who  uie  land  in 
were  co-defendants  with  h^r  in  the  court  below,  contest. 
compose,  in  conjunction  wi^h  the  lessor,  William 
Garnett,  the  children  and  heirs  of  the  said  Thomas 
tiarnett. 

It  was  under  the  title  of  Thomas  Garnett,  deceas- 
'ed',  that  the  right  to  recover  was  claimed  by  the 
plaintiff  in  the  circuit  court;  and  it  was  upon  the 
ground  that  the  widow  of  said  Thomas  was  entitled 
to  dower  in  his  land,  and  was  protected  in  the  pos- 
session of  the  mansion  house  and  plantation  upon 
^hich  he  resided  at  his  death,  rent  free,  until  her 
dower  is  assigned  her,  that,  it  is  presumed^  the  ver- 
dict and  judgment  for  one  third  of  the  land  was 
rendered  in  her  favor.  It  is  not,  however,  impor- 
tant as  to  the  principle  upon  which  the  verdict  and 
judgment  in  her  favor  were  recovered;  the  plaintiff 
m  the  court  below,  against  whom  it  was  rendered, 
has  not  thought  proper  to  disturb  that  judgment  by 
4ippeal  or  otherwise,  and  if  it  were  liable  to  excep- 

VoL,  VII.  3  Q 
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GABinnrr  Ire  tions  it  would  be  travelling  oat  of  the  case  now  be- 
~  fore  the  court,  to  examine  its  correctness. 

The  branch  of  the  case  complained  of,  and  now 
presented  for  revision  and  correction,  relates  to 
the  proceedings  and  judgment  for  two  thirds,  against 
the  appellants.  Several  questions  were  made  and 
decided  by  the  circuit  court;  but  without  noticing 
all  of  them  in  the  order  they  occur  in  the  record, 
we  shall  have  disposed  of  whatever  is  essential  to 
the  interests  involved  by  the  few  remarks  which 
may  be  made  on 'the  i*efosal  of  that  court  to  award  a 
new  trial. 

The  new  trial  was  applied  for  on  the  ground  of 
the  verdict  being  against  or  without  evidence;  and 
we  must,  after  again  and  a^in  looking  into  the  evi- 
dence, express  our  surprise  how  it  was  possih\e  either 
for  a  jury  of  twelve  men  to  find  such  a  verdict,  or, 
after  it  was  found,  for  the  worthy  judge  who  pre- 
sided, not  to  interpose  and  aiward  a  new  trial. 

There  is  not  only  a  total  failure  of  evidence  con- 
ducing to  shew  title  in  the  lessor,  William  Gameity 
to  two  thirds  of  the  land  in  contest,  but  there  is 
moreover  a  total  lack  of  evidence  to  prove  that  ei- 
ther of  the  appellants  were,  at  the  commencement  of 
the  action,  or  since,  in  possession  of  any  part  of  the 
land;  and  no  principle  is  better  settled,  than  to  ena- 
.  ble  a  plainifT  in  ejectment  to  recover,  he  must  prove 
the  defendant  to  be  possessed,  unless  the  defencunt  is 
made  so  for  the  purpose  of  defending  the  possession 
4){  some  other,  which  appears  not  to  have  been  the 
case  with  the  appellants.  If,  therefore^  the  lessor's 
title  had  been  made  out  in  proof,  the  plaintiff  would 
not,  on  account  of  the  lack  of  evidence  of  possessioa 
in^  the  i^peliants,  have  been  entitled  to  a  verdict  a- 
gainst  them. 

But  the  lessor's  title  to  two  thirds  of  the  land  was 
not  made  out  in  evidence. 

The  evidence  may  be  sufficient  to  prove  title  in 
the  deceased,  Thomas  Garnett,  at  the  time  of  his 
decease;  but  if  so,  as  one  of  his  children,  William 
Garnett,  cannot  have  inherited  more  than  one  equal 
part  of  the  land,  in  coparcenary  with  his  brother* 
and  sisters. 
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It  was  not,  however,  in  his  character  of  heir  that  Garitxtt&o 
the  title  of  the  lessor,  William  Garnett,  was  attempt-  ^    ^''     , 
ed  to  be  derived.  « A  deed  of  conveyance  from  him   lewe*^^  ' 
to  James  H.  Garnett,  and  another  deed  of  subse-         ,*■  - 
quent  date  from  James  H.  Garnett  to  him^  for  the 
same  land,  were  used  in  evidence;  and  there  was  al- 
so read  to  the  jury  the  following  relinquishment, 
written  on  the  aeed  from  William  to  James  H.  Gar- 
nett, and  of  the  same  date;  <^I  do  hereby  relinquish 
all  the  right  and  title  to  the  within  mentioned  tract 
of  land,  that  I  hold  by  deed  or  any  other  claim 
whatsoever;  as  witness  my  hand  and  seal,  this  7th 
day  of  July,  1812.  Thomas  Gomctt,  [sfcAL.]" 

This  relinquishment  and  those  deeds  of  convey^ce  Release  W 
are    the  only  written  evidence  conducing,  in  the  deedofcon- 
alightest  degree,  to  prove  title  in  WiHiam  Garnett,  dernatir' 
the  lessor.     It  requires,  however,  but  a  glance  to  tbe'grantee, 
discern  th^t  through  those  documents  no  part  of  the  cannot  paii» 
title  which  Thomas  held,  can  have  been  transferred  the  title. 
to  William  Garnett.     The  relinquishment  possesses 
no  force.     It  purports  to  be  given  to  no  person,  and 
of  course  no  person  can  take  any  thing  by  it.     A^ 
grantee  is  essential  to  the  validit^^  of  a  grant,  as  that ; 
there  should  be  a  grantor,  or  a  thing  granted. 

It  results,  that  the  verdict  was  without  evidence,  New  trial 
and  should  have  been  set  aside.     The   judgment  awarded; 
must  be  reversed  with  cost,  the  cause  remanded  to 
the  court  below,  and  further  proceedings  there  had 
not  inconsistent  with  this  opinion. 

CrittenieH  for  appellant;  Hoggin  for  appellees. 


Durrett  ^c.  vs.  Whiting  SfC.  chancer*. 

Error  to  the  Bourbon  Circuit;  Geo.  Shannon,  Judge.  Case  U4» 

Practice  in  chofnemi.  Mortgages.  Jurisdiction, 
Judge  Mix,L9  delivered  the  Opinion  of  the  Couit.  October  1 1* 

Whiting  sold  to  Crockett  a  lareequan- 
tity  of  saltpeter,  for  which  Crockett  agreed  to  pay  ^jj)^*"^'* 
a  stipulated  price,  by  articles  of  agreement  between 
them.     To  secure  the  payment,  Crockett  mortgaged 
tb  Whiting  sundry  sbves  by  name.    To  foreclote 
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DuKEXTT&c  this  mortgage.  Whiting  filed  this  bill  in  thecourlW'' 
▼*•  low,  making  Durrett  a  defendant  and  charging  him 

Whitctg  fee  ^  ^  purchaser  of  one  of  the  slaves.  Durriett  an- 
swered that  he  was  a  purchaser  for  a  valuable  con- 
sideration without  notice. 

CroAeiVB         The  answer  of  Crockett  need  not  be  noticed, 
answer* 

The  court  below  settled  the  accoant  between  Whit- 
Decree  of  tbe  ingand  Crockett,  and  decreed  the  amount  against 
circaic  court,  him  positively,  and  subjected  the  slave  in  the  hands 
of  Durrett. 

Crockett  sued  out  this  writ  of  error,  assigning 
ErronaKigii-  that  there  is  error  in  the  sale  of  the  stave  in  his  pos- 
ed, obTiated  session,  because  the  mortgage  was  not  recorded  in 
of^i^^  the  proper  office,  and  there  was  no  proof  of  actual 
L  part!'*"    notice  to  him. 

This  error  proves  to  be  founded  on  a  mistaken 
state  of  the  the  record,  as  is  proved  by  the  return  to 
a  certiorari  suggesting  a  diminution.  Whiting  lived 
in  Jefferson,  and  Crockett  in  Jessamine,  and  the 
mortgage  was  recorded  in  both  counties  in  proper 
time.  The  slave  is  therefore  bound  for  the  demand, 
and  Durrett  is  compelled  to  take  notice  of  the  mort-* 

gage- 
tt  is  also  assigned  for  error,  that  the  decree  gave 
Mode  of  fore-  no  day  for  redemption,  but  decreed  a  sale  at  once, 
closing  the      This  error  is  well  assigned,  and  as  Durrett  stands  as 
d^'pUoD  "    *^  ^^'^  *'*^^®  ^"  ***^  shoes  of  Crockett,  he  may  com- 
and  effecUng   plain  of  it.     It  is  well  ^ttled,  as  formerly  held  by 
a  tale  of        this  court,  that  day  of  reden^tion  ought  to  be  giv- 
eltat^**^      en  before   a  positive  foreclosure  or  sale,  and  tliat 
day,  under  the  practice  of  this  country,  is  generally 
from  one  term  to  another,  and  must  end  in  term 
time,  so  that  the  court  aiay  decide  on  the  fsict  of 
payment  or  non  payment  and  tender,  and  then  di- 
rect further  proceedings,  inkead  of  leaving  it  to  a 
commissioner  or  to  the  sheriffs  of  the  dififerent  coun- 
ties where  the  property  should  be  found  to  deter- 
mine this  fact,  and  to  sell,  or  not  to  sell,  the  slaves 
accordingly,  as  is  directed  by  this  decree. 

Wbere  the  Another  error  is  also  apparent  in  this  decree,  the 
chancellor  Court  below  has  decreed  positively  the  whole  suin  ia 
hat  no  jQrif.   £ivor  of  Whiting,  and  has  authorized  the  conspJaio^ 
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ant  to  issue  execution  for  the  whole  or  to  pursue  the  Durrett  See 
slaves  wherever  they  may  be  found.     This  is  a  case  ^  ^^' 
where  the  chancellor  will  not  take  jurisdiction  of     °"'^^ 
the  demand,  further  than  to  subject  the  mortgaged  diction  of  the 
estate,  and  will  leave  the  party  to  his  remedy  at  law  ori^nai  d«. 
to  recover  any  balance  that  may  be  due,  according  njand,hewiii 
to  the  principles  recognized  by  Ihis  court  in  the  case  tbe^lien^and 
of  Downing  &c.  vs.  Palmateer,  1  Mon.  64.  send  the  par- 

The  chancellor  here  has  no  exclusive  jurisdiction  the  balance!^ 
of  the  original  demand,  or  jurisdiction  concurrent 
with  a  court  of  law,  and  therefore  will  not  interfere 
further  than  to  subject  the  mortgaged  estate. 

For  these  reasons  alone,  the  decree  must  be  re-  Mandate. 
versed  with  costs,  and  the  cause  be  remanded  to  the 
court  below,  with  directions  to  enter  such  decree  as 
shall  conform  to  this  opinion. 

CriUenden  and  Momve  for  plaintiffs;  Barry  and 
JJepew  for  defendants. 


Simpson  Sfc.  vs.  the  F.  und  M.  Bank  motion. 
of  Lexington. 

Error  to  the  Montgomery  Circuit;  S.  W.  Robbins,  Judge.       Case  115. 

ExectUians,  Replevin  bonds,  SttUutes.  Constructions. 
Judge  OwBixr  delivered  the  Opinion  of  the  Court.  October  13. 

In  a   petition  and  summons,  which 
"was  brought  by  the  defendants  in  error,  against  Judgment  for 
Simpson,  one  of  the  plaintiffs  in  error,  and  others,  a***^euti"'^'  ^^ 
in   the  Montgomery  circuit  court,  such  proceedings  and  tommons 
were  had  as  that  a  judgement  was  rendered  in  fa- 
vor of  the  defendants  in  errbr  for  $1,450,  besides 
interest  and  cost. 

Reccntlv  after  the  Judgment,  and*  on  the  SOth  Recognis- 
Jone,  1823,  the  plaintiffs  in  error,  together  with  oth-  ance  in  the 
era,  went  into  the  clerk's  office,  and  in  the  form  pre-  nat«^©  o^a 
seated  by  the  act  of  assembly  on  that  subject,  enter-  Son^^forlhe 
ed    into  and  executed  a  recognisance,  binding  them-  amount  of 
selves  to  pay  to  the  defendants  in  error,  the  amount  the  judgment 
of  the  judgment}  within  two  years  from  the  date 
thereof. 


Digitized  by  VjOOQ IC 


gSO  MONROE'S  REPORTS. 

Simpson  &c.       The  amount  of  the  recognisance  was  not  paid  a:^ 
TJ-  the  time  stipulated,  and  on  the  I8tb  of  July,  18^5^ 

'or  LKx't?*^  an  execution  was  issued  thereon  in  fa^or  of  the  de- 
'     fendants  in  error,  against  the  estate  of  the  plaintiff 

£xecation  on  &c.  with  an  endorsement  made  thereon  by  the  ckrk, 

the  recognif.   that  no  security  is  to  be  taken  &c. 

ance. 

At  the  September  tei*m  thereafter,  a  motion  was 

Motion  to       made  by  the  plaintiff  in  error,  to  quash  the  execn- 

*'**"if  ?M*ed  *'^°^  ^^^  ^^^  motion  was  overruled  by  the  court. 

on  the  recog-       Xo  reverse  the  judgment  of  the  court  overruling 

rolS?^***^^''  the  motion,  this  writ  of  error  is  prosecuted. 

On  the  part  of  the  plaintiffs  in  error,  it  is  con- 

Oronnds  of     tended  that,  by  the  act  of  1 820, 1  Dig.  L.  K.  50S,  under 

the  motion,  which  the  recognisance  was  executed,  the  defend- 
ants in  any  execution  which  might  thereafter  issue 
thereon,  are  authorised  to  again  replevy  for  one 
year,  and  on  failure  to  do  so,  the  officer  is  directed  to 
sell  the  property  taken  in  execution,  at  a  credit  of 
twelve  months;  and  hence  it  is  insisted,  that  the 
clerk  did  wrong  in  endorsing  on  the  execuiioBy  that 
no  security  of  any  kind  was  to  be  taken,  and  that 
the  court  consequently  erred  in  not  quashing  the  ex^ 
ecution. 

The  provision  of  the  act  upon  which  the  argu- 

Ninth  leo.  of  ment  on  the  part  of  the  plaintiffs  in  error  is  found- 

the  act  of       ed,  is  contained  in  the  ninth  section;  but  we  are  sat- 

1820,  author-  igfied,  upon  examining  the. different  parts  of  the  act, 

pimn*foTi2    ^^^^  ^^^  construction  contended  for  cannot  be  cor- 

monthtfOf      rect,  and  should  not  prevail.    There  is,  no  doubt, 

executions  it-  ^  ^-jj^gg  q(  cases  in  which,  by  the  provisions  of  the 

cognitanTOs,  *^^»  ^^  defendants  in  executions  which  issue  on  re- 

doeinotap-*  cognisances,  have  the  privilege  of  replevying  for 

ply  to  recog-  twelve  months;  but  those  are  cases  of  executions 

tcredlnto  af-  ^^'^^^  i**"®  "P^"  recognisances  entered  into  before 

ter  that  en-  *  the  passage  of  the  act  to  which  we  have  referred, 

actmentfbut  and  not  executions  which  issue  on  recognisances  ta- 

pnor  eases.     ^^^  under  that  act.     Recognisances  taken  under  the 

-  'act,  have  the  force  of  replevin  bonds,  and  should  be 

proceeded  on  by  execution  and  endorsement,  as  oa 

replevin  bonds.     But  there  was  an  act  of  the  previ- 

Otts  session  of  the  legislature,  which  authorized  rer- 

cognisances  of  like  nature  to  be  entered  int#  by  d%- 
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ftndants  for  the  payment  of  judgments  within  twelve  Simpson  &c, 
months,  and  it  is,  we  apprehend,  executions  which  f.^JJIbank 
issue  on  recognisances  of  that  sort,  that  may,  by  the    of  Lsx'n. 

provisions  of  the  ninth  section  of  the  act  of  session  — 

1820,  be  replevied  for  twelve  months.  By  thus  ex-, 
tending  to  defendants  who  had  previously  entered 
into  recognisances  for  twelve  months,  the  riffht  of  a 
further  replevin  of  twelve  months,  and  not  allowing 
to  such  as  might,  after  the  passage  of  the  act,  enter 
into  recognisances,  any  further  replevin,  all  defend- 
ants, whetner  judgments  were  rendered  against  them 
before,  or  after,  the  passage  of  the  act,  and  whether 
executions  issue  on  the  judgments,  or  on  recognisan- 
ces, will  partake  equally  of  the  privileges  of  a  system 
of  replevin,  which  must  have  been  intended  to  act 
equally  on  all.  But  to  give  the  act  a  construction 
which  will  allow  a  further  replevin  of  twdve  months 
•oni  all  executions,  whether  tney  issue  upon  recogni- 
sances entered  into  before  or  after  the  passage  of  the 
act,  would  extend  to  defendants  by  whom  recogni- 
sances are  entered  into  after  the  passage  of  the  act, 
the  privilege  of  delaying  the  collection  of  demands 
^wing  by  them,  not  only  two,  but  three  years,  after 
the  date  of  the  first  recognsiance,  and  thereby  ena- 
ble all  such  as  mi^ht  go  into  the  derk^s  office  and 
enter  into  a  recognisance,  to  postpone  the  colleclion 
of  demands  against  them  one  year  longer  than  it 
would  be  possible  for  defendants  to  do,  against  whom 
executions  issue  on  original  judgments  or  for  de- 
fendants to  do,  who  had  beiore  the  passage  of  the 
act  entered  into  a  recognisance  for  one  year.  A  con- 
struction calculated  to  act  so  unequally  upon  those 
for  whose  benefit  the  act  was  made,  cannot  be  pre- 
sumed to  conform  to  the  intention  of  the  legislature, 
and  cannot  therefore  be  sustained  as  correct. 

The  court  was.  consequently  correct  in  overruling 
the  motion  to  quash  the  execution. 

The  judgment  is  affirmed,  with  cost. 

CriUendm  and  Hoggin  for  plaintiffi;  Wkkiiffe  and 
Combs  for  defendants. 
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CMC  1 16. 


October  13. 


Pleas  filed, 
and  demurrer 
to  one  plea 
overruled. 


Debt.  EstUl,  foT  himself  and  the  Madiswi 

Seminary,  vs.  Fox. 

Error  to  the  Madison  Circuit;  Geo.  Shakkok,  Judge. 
Pkading.  Gamifig.  Penal  actions.  Limitations. 
Judge  Ow8L£Y  delivered  the  Opiuion  of  the  Court. 

This  plaintiflf  declared  against  the  de- 
Declaration,  fendant,  in  debt,  for  two  hundred  and  forty  dollars, 
bet  at  games  of  cards  by  the  defendant  and  a  certain 
William  Day.  The  one  moiety  thereof  is  alleged 
to  have  been  bet  by  the  defendant,  and  the  other  by 
Day,  who,  after  having  lost  his  bet,  is  stated  to  have 
paid  the  amount  to  the  defendant,  &c. 

The  defendant  pleaded  two  pleas;  to  the  first  of 
which  issae  was  taken  by  the  plaintiff  to  the  coun- 
try,  and  to  the  other  he  filed  a  demurrer.  The  de- 
murrer was  joined  by  the  defendant,  and  the  plea 
adjudged  good  by  the  court. 

The  correctness  of  that  decision  is  the  only  ques- 
tion made  by  the  assignment  of  errors. 

The  plea  is  in  the  following  words:  ^^And  for  fur^ 
ther  plea  in  this  behalf,  the  ddiendant  says,  aetio  non^ 
because  he  says,  that  he  was  not  indebted  to  the  said 
Estill,  and  the  trustees  of  the  Madison  Academy,  or 
either  of  them,  the  baak  notes  and  money  in  their 
declaration  mentioned,  or  any  part  thereoff  within 
three  months  next  before  the  emanation  of  the  plain- 
tiff *s  original  writ  herein;  and  this  he  is  ready  to  ve- 
rify," &c. 

This  plea  is  one  of  a  most  singular  and  novel 
character,  and  contains  no  statement  which  can,  up- 
on any  legal  principle,  form  any  good  defence  to  the 
plaintiff 's  action.     In  actions  of  this  sort,  brought 
jiotindebtto  by  a  common  mformer,  to  recover  a  forfeiture  de- 
the  party       dared  by  statute,  no  right  to  the  thing  sued  for,  at- 


Flea  held 
jufficient. 


l*lea,in  an  ac 
tion  qui  lam^ 
that  the  de- 
iendantswere 


months^be^^  taches  to  or  vests  in  the  plaintiff  before  suit  brought. 

fore  the  ac-  The  right  to  recover  the  thing  forfeited  is  given  by 

tion  com-  -•--—-         «  .         j  •*  ?    ■      .»w- 

menced,  it 

fendlnts  ^'  right  to  the  thing%ests  in  the'  plaintiff.'  Until  the 
oonld  not  action  was  commenced  by  the  plaintiff,  therefore, 
have  beenin-  the  defendant  could  not  have  beea  indebted  to  him, 


the  statute  to  whomsoever  may  sue,  and  it  is  by  tm^ 
act  of  commencing  suit,  and  by  that  only,  thi^  the^x 
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the  commonwealths  bank  paper  mentioned  in  the  Estili.  &c, 

declaration  thougii  it  were  forfeited;  and  of  course  p      ^^' 

the  denial  in  the  plea  by  the  defendant,  that  he  ow-  __^* 

ed  to  the  plaintiff  or  the  trui^tees  the  debt,  or  any  dcbted  tot^ 

part  thereof,  within  three  months  before  the  com-  plaintiff  be- 

mencement  of  the  action,  is  a  denial  of  nothin?  in-  [oret^^eat- 

.  I      I        I  >     •/«•«      •    I  .       .^  •  •     tion  com- 

consistent  with  the  plaintiff's  right  to   mamtain  his  meuced. 

action,  and  nothing  that  can  form  a  bar  to  his  action. 

It  is  suggested  in  the  brief  made  out  by  counsel.  Plea  of  the 
that  it  was  designed  by  the  plea  to  rely  upon  the  statute  of 
limitation  of  three  months  from  the  time  of  the  for-  jJ^enaUc*'' 
feiture  before  action  brought,  in  bar  of  a  recovery;  tion. 
but  if  such  was  the  object  intended,  the  plea  is  cer- 
tainly  illy  adapted  to  the  purpose,  and  cannot  be 
considered   as  having  presented   that  question  in  a 
shape  to  be  judicially  noticed. 

But,  though  not  presented  by  the  plea,  the  question  Limitation 
is  one  that  may  arise  on  the  return  of  the  cause  to  may  be  relied 
the  court  below.     The  general  issue  is  also  pleaded;  o"»!"  *  P®^** 
and  the  doctrine  is  well  settled,  that  in  actions  onpe-  fhe^general*^' 
nal  statutes,  it  is  not  necessary  for  the  defendant  to  issue. 
plead  the  statute  of  limitations;  but  he  may  use  it  in 
evidence  on  the  trial  of  the  general  issue. 

It  is  therefore  proper  that  we   should  now  deter-  Limitation  to 
mine  whether,  after  the  lapse  of  three  months  from  *'^^'*°Vi°° 
the  time  of  forfeiture,  the  action  can  be  maintained  of^798,*io^ 
to  recover  the  thing  forfeited.  recover 'a 

It  is  undoubtedly  true,  that  by  the  act  of  1798,  carls  and 
no  action  could  be  maintained  to  recover  the  thing  pa»^U  mu-|tbc 
lost  at  any  game  or  games  whatever,  after  the  ex-  Jvom^th^e  date 
expiration  of  three  months;  so  that  if  the  limitation  o(  payment^ 
prescribed  In  that  act  is  to  control  the  present  action,  and  is  three 
the  question  must  be  decided  in  the  negative.     But  n^^"^' 
it  will  be  perceived  by  turning  to  that  act,  that  it 
applies  only  to  actions  which  may  he  brought  to  re- 
cover something  lost  at  games  and  actually  delivered    * 
or  paid.     Until  the  thing  lost  is  actually  delivered, 
no  action  can,  according  to  the  provisions  of  that 
act,  be  t>rought  by  any  person  to  recover  it,  nor  can 
the  limitation  prescribed  by  that  act  commence  run- 
Tiing  before  the  thing  lost  is  delivered. 

Jt  is  not  however  upon  any  of  the  provisions  of  The  Umi'ta- 
VoL.  VII.  3U 


Digitized  by  VjOOQ IC 


r\ 


Estill  ke, 

vs. 
Fox. 

tkm  to  the 

action  under 
the  set  of 
1799,  to  re- 
cover money 
or  property 
bet  Ht  cards, 
commeni:e9 
from  the  loss 
o  the  bet, 
and  18  gov- 
erned by  the 
genera]  lim- 
ilfttion  law. 


551  MONROE'S  REPOTITS. 

that  act  that  the  right  of  tlie  plaintiff  to  recovn  ia 
this  action  is  founded.  It  is  not  because  the  thitig 
sued  for  was  actually  lost  at  any  game,  that  the  plain- 
tiff has  brought  his  action,  but  it  is  because  the 
thing  sought  to  be  recovered  was  bet  at  games,  and 
therefore  forfeited,  by  the  express  provisions  of  the 
fourth  section  of  the  subt«equent  act  of  1799.  This 
latter  act  contains  no  provision  as  to  the  limitation 
of  time  in  which  the  action  to  recover  the  thing 
forfeited  must  be  commenced;  but  the  act  is  peniJ 
in  its  nature,  and  the  time  in  which  the  action  should 
be  brought  must,  we  apprehend,  be  governed  by  the 
general  limitation  applicable  to  actions  founded  on 
statutes  of  that  description.  It  might  be  otherwise 
if,  according  to  any  fair  and  reasonable  construction, 
the  limitation  prescril)ed  in  the  act  of  1798  could  be 
applied  to  actions  founded  on  the  act  of  1799.  But 
this  cannot  be  consistently  done.  The  action  which 
is  given  by  the  latter  act,  is  not  made  to  depend  up* 
on  the  happening  of  those  events  which  are  necessa- 
ry to  authorize  an  action  under  the  former  act;  nor 
is  it  necessary,  to  maintain  the  action  under  the  latter, 
that  the  plaintiff  should  establish  those  facts,  from 
the  occurrence  of  which  the  timitation  prescribed 
in  the  former  act  is  made  to  commence. 

It  results,  therefore,  that  tkree  months  is  not  the 
limitation  by  which  actions  founded  on  the  act  of 
1799  are  governed. 

The  judgment  must  be  reversed  with  cost,  the 
Judgment  re-  cause  remaniled  to  the  court  lielow,  and  further  pro- 
versed,  ceedings  there  bad  not  inconsistent  with  this  opin- 
ion. 

Turner  for  plaintiff;  Bruk  and  CtqierUm  for  de- 
fendants. 
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Tyler  vs.  Bank  of  Kentucky.         debt 

Error  to  the  Jefferson  circuit;  John  P.  Oldham,  Judge.  Case  117. 

Bilh  of  exchange.  Protest.  Evidence. 
Judge  Mills  delivered  the  Opinion  of  the  Court.  October  13. 

Anderson  Miller  made  his  promis-  .   ,  . 

sory  note  for  jJ5,500,  to  llie  plaintiff  in  error,  Levi  t^e  lank  a-** 
Tyler,  payable  and  negotiable  at  the  branch  of  the  eainst  Tyler, 
bank  of  Kentucky,  at  Louisville.     The  note  was  en-  o"  **"  ®"" 
dorsed  by  Tyler,  and  then  by  several  others  in  sue-  a  "goUable 
cession,  all  for  the  accommodation  of  Miller,  and  it  note,di8ooua- 
"was  ultimately  discounted  by  the  branch  bank,  atthe  ted. 
instance  of  Miller,  and  the  proceeds  carried  to  his 
credit.     When  the  note  arrived  at  maturity,  on  the 
last  day  of  grace,  it  was  presented  by  a  notary  pub- 
lie,  and  being  dishonored^  was  protested  by  him,  and 
due  notice  thereof  in  writing,  in  a  letter  sent  by  the 
notary  publicj  was  givei\  to  Tyler.     The  bank  then 
brought  this  action  of  debt,  and  recovered  a  verdict 
and  judgment  against  Tyler,  for  the  contents  of  the 
note;  to  reverse  which  he  has  prosecuted  this  writ 
of  error. 

On  the  trial  in  the  court  below,  various  questions  Question. 
were  made,  both  by  pleading,  and  on  the  evidence,  stated. 
all  of  which  were  ruled  against  Tyler,  and  there  is 
none  of  them,  except  one,  but  what  has  been  repeat- 
edly decided  by  this  court;  and  on  the  most  obvious 
principles  they  were  correctly  ruled  on  the  trial  in 
the  court  below;  so  that  we  do  not  think  it  necessary 
to  notice  them.  The  one  to  which  we  allude  is  the 
following;  there  was  no  proof  that  the  note  was  in 
fact  presented  and  dishonored,  except  the  protest  of 
the  notary  itself,  and  this  it  is  contended,  is  not  sufi- 
cient,  and  that  the  protest  is  not  evidence  of  these 
facts,  and  that  the  notary  himself  ought  to  have 
been  called,  or  some  other  wha  knew  the  facts,  in- 
stead of  resting  on  the  certificate  of  the  notary,  es- 
pecially as  the  presentment  and  dishonor  of  the  bill 
all  happened  within  this  state,  and  that  in  such  case 
the  certificate  or  statement  of  facts  by  the  notary  is 
not  the  best  evidence,  and  on  this  point  we  are  refer* 
red  to  2  Phil.  Ev.  36,  Chit,  on  bills  280,  332. 

It  is  true  that  it  is  laid  down  in  these  authors,  that 
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Tyler  "in  an  action  on  a  foreign  bill  presented  abroad  the 

«     *'•    ,.     dis^honor   of  the  bill  will  be  proved  by   producine 

t!ic  protest   purporting  to  be  atte^ed  by  a  notary 

Rulf  in  Chit  public,  and  proof  of  the  notary's  atte  t.ition  and  fix- 
t   on  Bills,     ing  the  senl  will  not  be  requisite.     But  that  the  pi-e- 
!^***  *]^fi '^'^'   seutnient  of  a  foreign  bill  in  this  country  (Englaml) 
tary  public      >«ust  be  proved  m  the  same  manner,  as  if  it  were  an 
of  H  f  r^Q     inland  bill,  or  promissory  note," in  whiih  latter  cases 
bill  in  Eng-     the  protest  of  a  notary  by  common  law  is  not  neces- 
8uffici"ijt  e\'i-  5ary,and  therefore  proves  nothing.  These  elementary 
dence  of  the    writers  have  incorporated  into  their  works  this  doc- 
demand  and  trine  from  a  solitary  post — revolutionary  deci^^ion, 
ffi^iromjr^n-'  ^'^^^'^  ^^  "^^  authority  here,  and  cannot  even  lie  read 
glepos  revo-   i"  court  by  the  directions  of  a  positive  statute,  and 
lution.irj        therefore  it  must  rest  on  reason,  and  be  respected  so 
case,  and  not  f^.  ^  [^  ^^j^  \^q  supjjorted  on  principle.     The  doc- 
trine is  simply  this:  that  wlien  the  presentment  aiul 
dishonor  of  the  bill  happens  to  have  happenec/  out  of 
the  realm,  then  the  protest  of  the  notary  public  is 
evidence  of  the  facts  which  it  certifies;  but    when 
the  presentment  is  within  the  country^  then  the  pro- 
test  is  not  the  best  evidence  of  the  facts  stated  there- 
in;  but  these  Hicts  must  be  proved  as  other  facts  are, 
and  as  they  would  be  proved  in  the  case  of  an  in- 
land bill.     Now,  in  case  of  an  inland  bill,  no  protest 
is  necessary;  and  if  made  according  to  the  princi- 
ples of  the  common  law,  it  is  a  nugatory  act,  and 
proves  nothing,  and  therefoi-e  it  is  t^ie  intention  of 
these  writers  to  say,  that  a  protest  of  a  foreign  bill 
l^rescuted  at  home  is  incomix:tent  to  prove  either  its 
presentment  or  dishonor. 

If  the  doctrine  rested  on  these  authorities  without 
any  thing  to  oppose  their  weight,  however  respecta- 
ble they  may  be,  we  should  hesitate  long  before  we 
adopted  it.  If  it  be  correct,  it  fixes  on  the  law  mer- 
chant, an  inconsistency,  which  we  are  unable  to  re- 
concile. A  protest  is  essential  to  a  foreign  bill, 
whether  it  be  presented  at  home  or  abroad.  It  is  vain 
to  attempt  a  recovery  without  it.  It  is  said  to  enter 
into  the  substance  of  the  bill,  and  even  though  it  be 
presented  and  dishonored  in  the  country,  its  procfac- 
tion  is  indispensable;  and  it  may  be  forcibly  asted, 
why  it  is  necessary,  if  it  proves  nothing  when  pro- 
duced,  except  that  there  is  such  a  paper   with  the 
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notarial  seal  annexed?     A  species  of  evidence  indis-  Tyler 
pensahly  requisite,  proves  nothing  after  it  is  adduc-  «     ^'^'    ^ 
ed!   1  his  IS  a  paradox  to  us  inexplicable.  

But  even  if  these  authorities  could  not  be  com- statu te  of 
batted  on  principle,  they  are  opposed  by  another  still  Ky.  makes 
more  weighty  and  decisive  in  this  country,  which  [[»®  P''*Jt«t  of 
•i'     mL  .     r  II  !•    I  -1       the  notary 

must  prevail.      Ihe  act  of  asseiiihly  which  provides  sulRcient eW- 
for  the  appointment   of  notaries,  2  Dig.  L.  K.  956;c)enceo  the 
after  providing  for  their  appointment  and  tenure  of  t^emaml  and 
oflice  adds:     ^'To  whose  proles^lations,  attes^tations,  "r  Jn'^folTe^gn 
and  other  instruments  of  puhiiration,  due  credence  bilN,  ami  oc- 
is  hereby  given."     And  in  the  last   clau^ie  it  is  fur-  go^i^ble 
ther  provided.     "That  all  instruments  of  writing,  "n^the^i^f^^. 
to  which  by  law,  the  signature  and  seal  of  the  nota-  ing. 
ry  public  of  any  state,  city,  town  or  corporation  are 
required,  when    thus  signed  and  sealed,  shall  be  re- 
ceived as  evidence,  toijether  with  the  certificate  of 
the  notary  public,  without  any  other  or  further  au- 
thentication, in  any  matter  of  controversy,  either  in 
law   or  chancery,  in  any  of  the  courts  in  this  com- 
monwealth." 

By  the  express  provisions  of  this  act,  it  is  only  ne- 
cessary to  ascertain  whether  the  notary  has  acted  in  a 
case  in  which  he  is  required  to  act  by  law,  and  then 
the  question  is  settled,  that  his  certificate  is  evidence. 
The  pai)er,  on  which  this  suit  is  founded,  is  placed 
by  the  charter  of  the  bank  on  the  footing  of  a  for- 
eign bill  of  exchange.  To  them  a  protest  is  requi- 
site, and  so  it  is  to  this  note,  and  as  it  is  required, 
this  act  declares  it  to  be  evidence,  together  with  the 
certificate  of  the  notary,  without  furtlier  authentica- 
tion. It  therefore  follows  that  the  court  l^elow  de- 
cided correctly,  in  ruling  that  the  protest  and  certifi- 
cate of  the  notary  public,  fully  proved  the  present- 
ment and  dishonor  of  this  note,  and  the  judgment 
is  therefore  affirmed  with  costs. 

Ilaggin  for  plaintiffs;  Crittenden  for  defendants. 
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Drnyrc.  Rccd  VS.  Greathotise. 

Ca?e  118.  Appeal  from  the  Mason  Circuit;  William  P.  Roper,  Jud^t. 

Fravd  in  salts.  Instructions.  Error. 

October  13.     Judge  Owslet  deliTPred  the  opioioD  of  the  coarL 

This  is  a  contest  involving  the  right 
l><tiDuerora  to  a  negro  «lave  named  Aj ax,  possessed  by  Great- 
R^Id**^  house,  and  claimed  by  Reed,  and  to  recover  which 

iiicizDd^^'  the  latter  brought  his  action  of  detinue  against  the 
j«jd^in*^Dt  for  former,  and  was  defeated  by  a  verdict  and  judgment 
GreathoQst:.    in  the  circuit  court. 

The  slave  was  purchased  by  Greathouse,  at  a  sale 
made  by  a  sheriff,  under  an  execution,  which  came 
to  his  hands  againi^t  tke  Wate  of  a  certain  John . 
Merrick,  in  whose  possession  the  slave  then  was, 
and  had  been  for  several  j-ears  previously;  and  it 
was  by  setting  up  and  relying  upon  that  sale  and 
purchase,  that  Greathou^  aided  by  instructions 
from  the  court,  succeeded  in  defeating  a  recovery  by 
Reed,  at  the  trial  in  the  circuit  court 

The  sale  and  purchase  of  the  negro  as  afore^d^ 
is  not  contested  by  Reed,  but  he  contends  that  at 
the  time  the  executions  under  which  the  sale  was 
made,  came  to  the  hands  of  the  sheriff,  and  when  the 
sale  was  made,  .Merrick  had  but  a  life  estate  in  the 
negro;  the  estate  in  remainder  after  Merrick's  death 
being  vested  in  a  certain  George  George,  who  has 
since  sold  that  interest  to  him,  Keed,  and  that  it  was 
not  the  estate  in  fee  of  the  slave,  but  the  life  estate 
of  Merrick  which  was  sold  by  the  sheriff,  and  pur- 
chased by  Greathouse. 

— And  he  complains  of  the  instructions  which 
were  given  by  the  court  as,  being  calculated  to  mis- 
lead the  jury,  by  withdrawing  their  attention  and 
enquiry  from  the  extent  of  interest  which  was  pur- 
chased at  the  sheriff^s  sale  by  Greathouse,  to  the 
question  of  fraud  in  an  agreement  which  was  previ- 
ously reduced  to  writing,  signed  and  delivered  by 
Merrick  and  George  George,  and  duly  recorded  by 
which*the  former  acknowledged  the  negro  in  ques- 
tion, together  with  several  others,  to  belong  after 
his  dsath,  to  the  latter,  &nd  by  which  the  latter  abo 
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acknowledged  the  right  of  the  same  slaves  to  be  in  Reed 
the  former  during  his  life.  Great- 

We  will  therefore  without  entering  upon  a  more  house. 
particular  statement  of  the  facts  proved,  turn  our 
attention  to  the  instructions  which  were  given  to  the 
jury,  and  see  whether  they  are  liable  to  the  objection 
taken  by  Reed. 

-  It  is  undoubtedly  true  that  if  Greathouse  purchaS|^jMfclia^rof 
ed  nothing  more  than  the  interest  which  MudoTa  Hfe estate 
bad  for  life  in  the  negro  in  question,  hejJiiifilTnot  Z%\ThR»^ 
after  holding  the  possession  of  the  sla^fl^fuiring  Mer-  frandulent,  a 
,  rick's  life,  be  permitted  to  defeat  a-recovery  by  Reed,  pri'^r  convey- 
wlio  is  the  alienee  of  George^ Gteorge's  interest  in  re-  ^nce  of  the 
mainder,  on  the  ground  that  the  writing,  which  was  an™  on  that 
executed  by  Merrick  and  George,  and  by  which  the  jrround  claim 
right  in  remainder  after  the  death  of  the  former  was  [**^  entire  es- 
acknowledsed,  was  fraudulent  as  to  the  creditors  of   *  *' 
Merrick.     For  though  fraudulent,  the  writing  is  un- 
questionably valid  between  the  parties;  and  if  Great- 
house  only  purchased  the  life  estate  of  Merrick   in 
the  negro^  he  has  no   pretext  for  assuming  the  sta- 
tion of  a  creditor   or   purchaser,  so  as  to  draw  in 
question  the  right  of  George,  or  his  alienee,  to  the 
interest  in  remainder.     As  to  that  interest  he  occu- 
pies no  better  position  than  a  mere  volunteer,  and 
'whethei  the  Writing  be  fraudulent  or  not,  is  a  matter 
of  no  interest  with  him,  and  cannot  be  enquired  into 
by  iiim. 

It  would  therefore  seem  naturally  to  follow,  that 
any  instructions  from  the  court  calculated  to  with- 
draw the  minds  of  the  jury  from  the  materiality  or 
importance  of  the  enquiry,  whether  more  than  an 
estate  in  the  negro  for  the  life  of  Merrick  was  pur- 
chased by  Greathouse,  would  be  irregular,  nrovid- 
ed  evidence  conducing  to  prove  that  but  a  life  es- 
tate was  purchased  was  introduced.  Evidence  con- 
ducing to  that  end  was  introduced;  and  without  in- 
forming the  jury  that  if  but  a  life  estate  was  pur- 
chased by  Greathouse  he  has  no  right  to  make  the 
question,  or  go  into  the  enquiry  as  to  the  writing 
between  Merrick  and  Greorge  being  fraudulent,  or 
if  fraudulent  it  could  avail  nothing  in  favor  of  a 
purchaser  of  the  life  estate  against  the  estate  in  re- 
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mainder,  the  coart  assuming  the  writing  to  be  per 
St  fraudulent,  instructed  the  jury  accordingly. 

The  instruction  thus  giTen  we  think  was  calcu- 
lated to  prejudice  tlie  right  of  Reed,  by  inducing  a 
belief  in  the  jury,  that  whatever  might  be  the  ex- 
tent of  interest  sold  to  Greathouse  by  the  s^heriff,  as 
defendant  Greathouse  was  at  liberty  to  avail  him- 
self of  the  fraud  in  the  writing.  A  jury,  looking  to 
the  bench  for  an  exposition  of  the  law,  and  being 
di>posed  to  be  guided  by  its  indications,  would  na- 
turally conclude  that  an  unconditional  instruction 
as  to  the  writing  being  fraudulent,  would  not  be  giv- 
en if,  from  any  conclu^^ionto  which  they  might  come 
on  the  evidence,  the  fraud  should  have  no  influence; 
and  acting  under  the  influence  of  sudi  an  impres- 
sion, they  would  not  be  disiiosed  to  scrutinize  the 
evidence  as  to  the  interest  sold  by  the  sheriff,  or  feel 
the  importance  of  turning  their  attention  to  that 
point.  Whether  fraudulent  or  not,  therefore,  the 
writing  ought  not  to  have  been  so  declared  by  the 
court,  without  pointing  out  to  the  jury  the  bearing  or 
influence  which  the  fraud  should  have  upon  their 
deliberations  and  ascertainment  of  the  &cts  which 
the  evidence  conduced  to  prove. 

The  judgment  must  be  reversed  with  cost,  the 
cause  remanded  to  the  court  below,  and  further  pro- 
ceedings there  had  not  inconsistent  with   this  opin- 


ion. 


Hoggin  for  appellant;  Crittenien  for  appellee. 
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chakcert.  McMillin  vs.   McMillin. 

CAse  119.  Appeal  from  the  Clark  Circuit;  George  SHA^'N02f,  Judge. 

Decreti.  C<mvetfances.  Wills  Mi^uUces  in  wHings,  Pa- 
rol contracis  for  land.  Statutes.  Evidence,  Bar  bj 
lapse  of  time.     Possession,  Limtiohon. 

October  14.     Judge  Mills  delivered  the  op»nion  of  the  coart. 

James  McMilun,  jun.  obtained  from 
History  of  the  the  court  of  commissioners,  appointed  by  Virginia  to 
J'^'h  !n  rnt  adjudicate  upon  the  right  of  settlers  to  vacant  lands, 
ie°t  in  the  district  of  Kentucky,  a  certificate  for  a  set- 
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llement  of  400  acres  of  land>  preemption  of  1000  McMillin 
acres  adjoining,  in  the  year  1779,  and  assigned  the  mcMillim. 
same  to  VV^illiam  Trimble,  who  agreed  to  clear  it  out  ^ 

of  the  different  offices  and  carry  it  into  grant  for 
one  half  of  the  land.  A  preemption  warrant  was 
obtained,  and  the  proper  entries  and  surveys  were 
made,  and  grants  issued  for  the  whole  1400  acres  to 
said  Trimble,  as  assignee  of  said  James  McMillin, 
jun.  A  division  was  made,  assigning  to  Trimble  the 
whole  of  the  settlement  and  three  hundred  acres  of 
the  preemption  contiguous  to  the  settlement;  and  to 
the  original  proprietor,  James  McMillin,  jun.  the 
residue  of  the  preemption,  being  700  acres.  At  this 
time,  Jaities  McMillin,  sen.  the  father  of  the  said 
James  McMillin,  jun.  the  original  proprietor,  and 
father-in-law  of  Trimble,  had  settled  upon  the  said 
last  named  700  acres,  with  his  family,  with  the  assent 
of  his  son,  James  McMillin,  lun.  and  in  the  year 
1788  or  9,  the  said  William  Irimble,  the  patentee, 
conveyed  to  the  said  James  McMillin  the  elder,  the 
said  700  acres  of  the  preemption,  by  a  deed  which 
was  never  recorded,  and  is  now  lost.  The  said 
James  McMillin  the  eliler,  continued  to  reside  on 
said  tract  till  his  death,  and  sold  and  conveyed  200 
acres,  part  thereof,  to  a  Mr.  Ritchie,  retaiumg  500 
acres;  and  at  his  death  he  left  a  will,  by  which  he 
devised  300  acres  of  said  500  acres  to  his  son,  Wil- 
liam McMillin,  now  appellee,  together  with  a  slave; 
100   acres  more  he  devised   to  his  grand  son,  John  , 

McMillin,  son  of  his  son  James  McMillin,  jun.  the 
original  proprietor,  and  the  remaining  100  acres  he 
devisied  to  his  grand  son,  James  McMillin  the  third, 
a  son  of  his  son  Roliert  McMillin;  and  to  his  dau^h-  » 
ter,  the  wife  of  Trimble,  he  devised  a  slave.  Long 
after  the  death  of  said  James  McMillin  the  elder, 
his  son  William,  the  appellee,  continued  in  possesion 
of  the  tract,  he  having  resided  with  his  father  till 
his  inarriage,  and  after  his  marriage,  on  the  same 
farm,  but  in  a  different  house,  and  being  the  manager 
of  his  father's  business  during  his  old  age. 

Against  him,  the  said  William  McMillin,  the  said  Jadgmentin 
James  McMillin  the  third,  the  devisee  of  the  100  ejectment. 
acres,  brought  an  ejectment  and  recovered  a  judg- 
ment. ^ 

Vol.  VII.  3  V 
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To  be  relieved  against  this  jodgment  he  filed 
this  bill  in  equity,  setting  up  his  equitable  chiim  ie 
the  whole  500  aores. 

His  alleged  equity  is,  that  in   1783  his  brother 
Hobert,  lather  of  the  present  appellant,  had  secured 
lands  of  his  own;  that  his  brother  James  the  origi- 
nal proprietor  of  the  present  tract  had  amassed  large 
quantities  of  land,  and  that  he,  William  McMiOan, 
was  too  young  to  acquire  any,  and  his  parents  were 
poor  and  unable  to  do  so,  and  that  his  brother  James, 
the  proprietor  designed  the  moiety  of  this  settle- 
ment and  preemption  as  a  home  for  his  father  and 
mother,  during  their  lives,  and  after  their  death  to 
^o  to  him  the  complainant,  and  that,  for  this  purpose. 
It  was  agreed  verbally  between  the  said  James  sen. 
the  father,  James  jun.  the  proprietor,  and  the  com- 
plainant, who  was  then  about   1 4  years  of  age  only, 
that  he  the  complainant  should  stay  with  and  sup- 
port and  comfort  the  parents  during  their  lives,  and 
that  after  their  death,  the  land  and  all   their  estate, 
should  belong  to  him,  the  complainant;  and  that  he 
had  complied  with  bis  part  of  the  bargain,  and  as- 
sented thereto  after  he  came  of  age,  and  after  his  own 
marriage,  had  still  continued  to  support  and  take 
care  of  his  parents,  and  had  paid  for  them  large 
sums  of  money;  that  in  1787,  having  paid  a  visiitoa 
wealthy  uncle  in  Virginia,  the  uncle  had  offered  to 
adopt  him  as  a  child,  to  give  him  a  liberal  education, 
and  raise  him  to  a  profession;  and  that  this  proposi- 
tion was  made  known  to  the  parents,  and  they  were 
unwilling  to  part  with  him,  and   the  parol  contract 
touching  their  estate  was  then  renewed,  and  it  was 
agreed  that  300  acres  out  of  the  700  should  be  sold 
to  purchase  negroes  for  the  [parents,  and  those  ne- 
groes were  to  bslong  to  him  the  complainant  at  their 
death;  and  a  bond  was  given  to  him,  binding  his  fath- 
er to  convey  to  him  the  remaining  400  acres  of 
thetract,  which  bond  he  exhibits.     That  afterwards 
only  200  acres  were  sold  for  slaves  to  Ritchie,  leav^- 
ing  100  acres,  part  of  the  300,  unsold  and  uncovered 
by  the  bond  of  the  father,  but  which  100  acres  lie 
insists  he  is  entitled  to,  as  it  was  not  sold,  by  virtue 
of  the  original  parol  contract,  which  was  fnfiilled 
on  his  part.    He  alleges  that  he  cannot  account  for 
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tiie  conveyance  from  Trimble,  the  patentee,  in  fee  McMillin^ 
simple  to  his  father,  if  it  ever  existed,  and  insists  it  ^  ^^* 
was  contrary  to  the  intention  of  his  brother,  James  illiw.. 
junior,  the  proprietor  and  donor  of  the  700  acres. 
He  accounts  for  his  father's  disposing  of  tlie  land 
first  to  himself,  and  then  to  the  appellant  by  will,  by 
declaring  him  in  his  dotage;  and  insisting  that  the 
will  is  a  forgery,  procured,  if  not  by  the  appellant, 
by  some  one  else  for  him,  palming  the  will  upon  the 
testator;  and  endeavors  to  give  color  to  this  charge, 
by  charging  that  the  said  testator  was  induced  to 
sign  a  deed  for  the  land  to  the  appellant,  and  he,  the 
appellant,  had  obtained  a  conveyance  of  the  land 
from  Trimble,  the  patentee,  for  the  100  acres^  sup- 
posing it  was  never  conveyed  by  Trimble  to  the  tesr 
tator. 

The  appellant,  in  bis  answer,  denies  all  the  equity 
of  the  bill,  contests  the  execution  of  the  bond  set  up  James  Mc- 
by  the  complainant,  and  pleads  and  relies  on  the  act  MUlin's  an- 
to  prevent  frauds  and  perjuries,  and  the  statute  of  *^^^' 
limitations,  as  a  bar  to  all  pretended  parol  agree- 
ments. He  exhibits  a  conveyance  for  the  same  land 
from  the  testator,  but  states  it  is  dated  when  hehim^ 
self  was  only  about  two  years  old;  that  he  found  it 
among  the  papers  of  his  father;  that  he  knows  not 
whether  it  is  genuine  or  not,,  as  he  is  wholly  unac- 
quainted with  the  hand  writing  of  either  parties  or 
witnesses,  and  does  not  rely  upon  it,  but  upon  the 
will  of  the  testator,  which  now  cannot  be  contested. 
He  admits  a  deed  from  Trimble,  the  patentee,  and 
alleges  it  was  obtained  under  the  impression  that  the 
legal  title  was  still  in  him,  the  conveyance  to  the 
testator  by  Trimble  being  lost,  or,  as  he  insists,  de- 
stroyed by  the  complainant. 

The  court  below  decreed  to  the  complainant  tlie 
100  acres  of  land,  and  granted  a  perpetual  injunc-  Decree  of  ttc 
tion.     From  this  decree  the  defendant  in  chancery  circuit  court, 
(the  plaintiff  at  law)  has  appealed. 

There  are  some  other  grounds  of  equity  set  up  by 
the  appellee,  not  before  noticed,   which  we  shall 
barely  mention,  to  shew  that  they  are  unavailing.  ,aineTby  the 
After  the  death  of  his  father,  he  filed  his  bill  against  complainant,. 
the  heirs  of  William  Trimble,  and  obtained  a  degree  Trimble's 
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against  them  for  the  conveyance  of  the  legal  e^tite 
to  the  whole  500  acres;  and  a  conveyance  was  ac- 
cordingly executed.  This  conveyance,  and  decree 
on  which  it  is  founded,  cannot  avail  him;  for  it  is 
shewn  that  William  Trimble,  in  his  life,  had  con- 
veyed to  the  father  and  testator,  James  McMillin  the 
elder;  and  of  course  a  decree  against  his  heirs  could 
pass  nothing.  As  he  had  parted  u  ith  the  title  in  his 
lifetime,  nothing  could  descend  to  his  heirs;  and  the 
loss  of  the  deed  which  he  had  made  did  not  restore 
to  him  or  heirs  the  legal  estate.  Besides,  the  judg- 
ment at  law  proves  the  legal  title  in  the  appellee,  and 
the  filing  of  this  bill  in  equity  admits  the  same  facf« 

The  appellee  also  a[>plied  to  the  county  court  and 
obtained  the  appointment  of  commissioners,  and  a 
Conveyance  conveyance  by  them  in  pursuance  of  the  bond  which 
by  the  com-  jj^  he\i\^  under  the  act  of  assembly  regulating  such 
proceedings.  But  it  is  not  shewn  that  the  statutes 
on  this  subject  were  complied  with,  and  the  bill  ta- 
citly admits  tliat  they  were  not;  an<I  the  judf  inent 
at  law  is  sufficient  to  get  clear  of  this  suppo^d  title. 
If  valid,  it  must  be  legal.  If  it  is  not  legal,  it  can- 
not confirm  the  original  equity. 

The  attack  on  the  will  of  the  testator  roust  like- 
wise be  overruled.  The  will  has  been  proved,  and 
admitted  to  record,  for  more  than  seven  years  before 
this  suit  was  brought.  It  is  not  shewn  that  there  is 
a  disability  in  any  of  the  parties  thereto,  which  wilJ 


niissioners  of 
the  county 
court,  inef- 
fectual. 


Last  Mr  ills 
cannot  be 
successfully 

assailed  in  ^  *  -..hi       i-n  • 

equity,  after   authorize  a  contestation  of  the  will,  by  but  m  equi- 
the  lapse  of    ty,  after  seven  years   have  expired,  the  period  to 
which  all  such  controversies  are  limited  by  the  act 
regulating  the  probate  of  wills.     Of  course  the  will 
must  be  held  valid,  and  incontestable. 


seven  years 
from  the  pro- 
bate, unless 
the  complain- 
ants are  un- 
der some  dis- 
ability. 


As  to  the  bond  set  up  by  the  complainant,  given  to 
him  by  James  MciMillin  the  elder,  his  father  and  t^- 
tator,  the  proof  made  by  one  of  the  subscribing  wit- 
McMillin  the  nesses,  shews  that  it  is  genuine.     It  is  in  due  form, 
elder,  the       and  would,  from  its  terms,  authorize  the  presurop- 
complainant,  ^j       ^j^^^^  |^  jg  founded  on  a  valuable  consideration. 
Possession  has  long  remained  with  it,  and  we  concur 
with  the  court  below,  that  it  must  be  held  valid,  and 
a  good,  equitable  claim  to  all  the  land  which  it  cov- 


Bond  on  .las 


for  the  laud. 


ers. 
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But  a  difficulty  occurs  in  its  calls.     The  400  acres  McMillin 
\<rhich  the  testator,  James  McMillin  the  elder,  stipu-  ^    !'• 
lated  to  convey  by  the  terms  of  the  bond,  is  describ-       ^ 
ed  as  "part  of  the  pre-emption  on  Howard's  lower  q^^^  ^(  ^j^^. 
creek,  on  which  he  (James  McMillin  the  elder  and  bund  relied 
obligor)   now  lives,  beginning  at  the  most  souilirwtsi  ^^* 
end  of  said  preemptkn^  extending  upward  so  far  as  to 
include  the  above  mentioned  tract  (of  400  acres), 
and  all  the  improvements  whatsoever." 

Now  if  the  bond  is  carried  for  its  beginning  to  the 
extreme  soulk-ttesl  end  of  the  preeniption  literally,  and 
then  extended  upward  for  the  quantity  of  400  aires, 
with  the  orighial  lines,  it  will  not  include  much  of 
the  land  in  contest.  But  when  it  is  so  carried,  it 
will  include  300  acres  of  the  pre-emption  still  be- 
longing to  Trimble,  the  patentee,  or  his  alienees,  and 
which  never  l)elonged  to  the  obligor,  and  which  he 
never  could  have  conveyed. 

It  is  insisted  in  the  bill,  that  in  this  respect  this  Mistake  in 
call  of  the  bond  is  mistaken,  and  that  it  must  be  cor-  Jfie  bond  re- 
«^..«^^  lied  i.n  ID  the 

rected.  bill. 

The  answer  denies,  and  requires  proof  of  the  mis- 
take; and  it  is  now  insisted  that  the  parol  proof  is  ^yin^xh^'^ 
insufficient  to  afford  the  correction.  miitifk^.^ 

If  the  land  could  be  obtained  where  this  call  di-  ^.  ^  ,.  . 
rccts  it  to  begin,  and  the  remaining  calls  of  the  bond  one  of  The 
could  be  complied  with,  there  might  be  some  diffi-  calls  in  the 
culty  in  maintaining  that  the  parol  proof  was  suffi-  bond,  cor- 
cient  to  warrant  the  chancellor  in  determining  that  focuh'u  oth^ 
there  was  a  mistake,  and  in  correcting  it.     But  when  crwise'land 
the  calls  are  applied  to  the  ground  and  to  the  sub-  would  be  in- 
ject  then  bought  and  sold  in  the  contemplation  of  ^!"*^dkl  m?t' 
the  parties,  a  violent  presumption  arises,  that  one  did  claifD,andby 
not  intend  to  buy  land  which  the  vendor  could  not  other  calls  in 
sell,  and  the  vendor  to  sell  that  whit  h  he  had  not.  ^^^\°'*'"" 
Such  a  contract  could  not  be  mtended.     Add  to  this, 
that  the  remaining  call  to  ^^include  all  the  improve- 
ments whatsoever,"  could  not  be  complied  with  by 
be^mning  the  bond  according  to  the  letter.     Thus 
the  bond  on  its  face  furnishes  the  correction,  as  well 
as  the  situation  of  the  ground.     It  was  known  that 
Trimble  held  the  settlement,  and  resided  on  it,  with 
300  acres  of  contiguous  preemption  land,  and  the 


Digitized  by  VjOOQ IC 


566 


MONROE'S  REPORTS. 


McMlLLIN 

VS. 
McMlLLIN. 


Part  of  the 
land  iQ  con- 
test  not  in- 
cluded in  the 
bond  relied 
on. 


Statute  of 
frauds  and 
perjuries 
(ooK  efTect 
l8t  January, 
1787,  and 
does  not  af- 
fect parol 
contracts  for 
land,  made 
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parol  con- 
tract sup- 
ported by  the 
evidence. 
But— 


preenintion  boundary  intended  must  therefore  h&\e 
been  that  boundary,  to  which  the  vendor  extended; 
and  thus,  in  conformity  to  tlie  other  calls  of  the 
bond,  this  call  must  be  construed.  The  call  for  the 
^^rnost  south  west  end  of  said  preemption,"  must  be 
held  to  mean  the  most  south  west  end  of  that  part 
of  said  preemption  held  by  the  obligor.  Giving 
the  bond  this  position,  it  includes  most  of  the  land 
in  controversy. 

But  there  is  still  some  included  in  the  devise  to 
the  appellant,  and  not  included  in  the  bond  set  up 
by  the  ap{)ellee,  which  lies  between  the  bond  and 
the  200  acres  sold  to  Ritchie.  To  recover  Jthis,  the 
complainant  must  rely  on  his  parol  contract  without 
writing;  and  the  question  is,  can  he  succeed  on  that 
equity. 

Wc  put  the  act  to  prevent  frauds  and  perjuries 
out  of  the  question.  For  that  act  did  not  take  ef^ 
feet  in  Virginia  till  the  first  day  of  January,  1787; 
and  before  that  period  this  contract  was  made;  and 
it  has  been  repeatedly  iieid  by  this  court  that  that 
act  did  not  aflect  contracts  existing  at  its  passage. 

The  proof  does  conduce  to  shew  some  understand- 
ing between  the  parties,  that  the  testator  and  his  wife 
should  hold  the  land  during  their  lives;  and  that 
the  appellee,  though  then  a  youth,  of  about  four- 
teen years  of  age,  should  have  it  at  their  death  as 
his  portion,  the  rest  being  supposed  to  be  provided 
for,  and  the  appellee  was  to  remain  with,  or  be  the 
conductor  of  the  necessary  business,  and  administer 
to  the  necessities  of  his  parents  in  their  old  age.  It 
is,  however,  somewhat  probable  at  least,  that  this 
arrangement  was  afterwards  modified;  and  this 
probability,  arrises  form  the  acts  of  the  parties.  In- 
stead of  conveying  to  the  appellee,  or  to  his  parents, 
first  a  life  estate  and  the  remainder  to  him,  accord- 
ing to  the  agreement,  Trimble,  with  the  concurrence 
of  all  concerned,  conveyed  the  fee  simple  to  the  fa- 
ther and  testator.  By  virtue  of  this  title,  the  testa- 
tor sold  and  conveyed  to  Ritchie,  and  made  the  de- 
vise in  question;  and  under  the  same  title,  gave  bis 
bond  to  the  appellee,  and  ever  treated  the  land  as 
his  own.     On  an  after  occasion,  it  Was  concluded  to 
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f)lace  300  acres  in  market,  antl  by  bond  to  secure  to  McMillin 
the  appellee  the  remaining  400.  200  acres  alone  were  j^^jj** 

sold.     Under    these  circumstances,  there  is    some  ^ '__ 

ground  to  infer  that  the  parol  contract  was  settled  in 
1788,  at  the  giving  of  the  bond.  But  as  there  is 
proof  that  the  proceeds  of  the  land,  if  sold,  was 
ultimately  to  go  to  the  appellee,  and  that  where  not 
sold  it  was  to  be  considered  his,  it  remains  to  en^  - 
quire  what  effect  the  statute  of  limitations  must  have 

upon  the  contract.  ^^    , 

^  ^  The  lapse  of 

The  whole  tract  remained  in  the  possession  of  five  years  is 
James  McMillan    the  elder    and  testator,  till    'ns  f^^^^'^^^^ 
death,  which  happened  upwards  of  twenty  years  the  perform- 
before  this  suit  was  commenced.     A  great  part  ofanccofnpa- 

thb  time  the  appellant  was  an  infant,  but  the  appel-  l^^  cootruct 
1  X       mi  11  1   iv  •  '^'^    ^  for  land,  of 

lee  was  not.     Ihe  appellee  was  left  m  possession  at  which  com- 

tlie  death  of  the  testator.     The  devise  to  the  appel-  pl^inanthad 
lant  included  a  part  of  the  improvements,  which  °**^  ^^^^  ***® 
was  likewise  included  in  the  bond;  but  that  part  ji^'sto  an  ac! 
which  is  included  in  the  devise,  and  not  included  in  tion  at  law. ' 
the  bond,  was  woodland,  and   was  never  enclosed 
till  a  short  time  before  the  ejectment  was  commenc-  I 

ed;  and  thai  ejectment  has  proved  the  legal  estate  in 
the  appellee.  The  appellee  is,  therefore,  attempting 
to  enforce  against  the  legal  estate  a  parol  contract, 
after  more  than  twenty  years  delay,  without  any  ig- 
norance of  his  rights,  and  without  any  obstacle  or 
impediment  in  his  road.  Under  such  circumstances 
he  must  be  held  to  be  barred.  It  has  been  held  by 
this  court,  in  the  case  of  Allen  &c.  vs.  Beall's  heirs, 
3  Marsh.  554,  that  a  parol  contract  for  land  was 
barred  after  five  years  had  elapsed,  and  that  as  the 
right  to  sue  at  law  for  a  breach  was  gone,  so  was  the 
remedy  for  a  specific  execution;  and  that  as  equity 
would  notice  the  statute  and  acknowledge  obedi- 
ence thereto,  although  not  within  its  letter,  it  must 
follow  the  law,  and  refuse  its  aid,  where  the  law  held 

the  contract  to  be  ended  by  delay. 

Exceptions 
We  are  aware  that  courts  of  equity  after  they  anciently  al- 
adopted  the  statute  as  a  rule,  were  anciently  in  the  '®^®^  tVt" 
practice  of  admitting  numerous  exceptions  not  made  [erly°i*ndalg- 
in  the  statute,  and  exempting  cases  of  ignorance,  ed;  but  the 
fraud   and  suchlike.     In  modern  times,  however,  ttntntelawof 
chancellors  are  in  the  practice  of  confining  them- 
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selves  more  closely  to  the  act,  and  refusing  to  make 
many  of  the  exceptions  formerly  held  valid.  The 
adhering  closely  to  the  statutes  in  this  country  has 
been  of  essentiad  service  to  the  community  in  scttUiig 
landed  controversies,  while  a  contrary^  policy  would 
have  kept  alive  many  suils.  That  the  chancellor  ia 
this  country  will  in  no  case  take  an  exception  not 
taken  by  the  statute,  we  need  not  determine;  and 
whether  possession  will  or  will  not  make  one  of 
,  these  exceptions,  we  need  not  now  qnquire.  The 
possession  here  was  not  old  enough  to  bar  the  le- 
gal estate;  and  indeed  the  land  within  the  devise 
and  outside  of  the  bond,  was  not  inclosed  till  late. 
As  to  this  mnch,  therefore,  the  statute  must  be  held 
as  a  bar,  and  the  court  below  erred  in  decreeing  that 
portion  to  the  complainant. 

Decree  reversed  with  cost,  and  cause  remanded, 
with  tlirections  for  such  decree  as  shall  not  be  incon- 
sistent with  this  opinion. 

Hanson  for  appellant,  Wickliffe  for  appellee. 
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Speed  ^c.  vs.  BraxdelL 

'Appeal  from  the  Mercer  Circuit;  Wm.  L.  Kellt,  Judgb. 
Pleading.  Emner  decisions.  Estoppel.   Evidence. 
Judge  Owsley  delivered  the  OniDion  of  the  Court. 

At  the  trial  of  the  general  issue  in  an 
action  of  ejectment  brought  by  Speed  against  Brax- 
dell,  the  former  recovered  a  verdict  and  judgment 
for  the  land  in  contest^  the  title  to  which  was  claim- 
ed by  Speed,  under  a  patent  from  the  common- 
wealth of  Virginia  to  John  Early,  for  1 ,400  hundred 
acres,  and  the  possession  of  which  was  then  held  by 
Braxdeli,  under  a  junior  {mtent,  for  1000  acres  that 
issued  to  him.  The  judgment  was  appeakd  from 
by  Braxdeli,  and  was  afterwards  affirmed  t>y  this 
court. 

Braxdeli  then  brought  his  bill  in  equity  against 
Speed,  m  which  he  set  up  and  relietl  upon  the  entry 
and  survey,  under  which  the  patent  to  him  issued, as 
conferring  qyi  him  the  superior  equity  to  Xht  land, 
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and  prayiBg  that  Speed  might  be  decreed  to  surren-  Sp««^  &c. 
der  to  him  bis  legal  title,  &c.  Buaxdell. 

•  Speed  answered,  contesting  the  equity  set  up  by  Z^^"^Jj7" 
Braxdell,  and  alleging,  that  notwithstanding  Braxdell  ^^^^^  reljiig 
■was  possessed  of  the  land  at  the  time  the  ejectment  on  the  20 
was  commenced  against  him,  his  fiossession  had  been  ycara  a.ivene 
obtained  but  recently  before  that  suit  was  brought,  und^^^a"' 
and  was  then  acquired  by  tortiously  entering  npon  grant,priorio 
the  possession,  which  he.   Speed,  and  those  under  J^^j®^*^*^'"^^^^ 
whom  he  ciaimpd,had  occupied  and  enjoyed  for  WP"  covered^in^* 
:pards  of  twenty  years;  and  relying  upon  the  lapse  tiie  eject- 
of  time,  insisted,  that  after  such  a  length  of  posses-  ment^ 
«on>  no  relief  should  be  given  in  a  court  of  equity 
to  Braxdell,  even  were  the  entry  under  which  he 
claimed  a  valid  one,  &c. 

On  hearing,  tfie  court  of  original  juriisdiction  dis- 
missed Braxdell's  bill. 

And  the  cause  was  brought  to  this  court  by  ap-  Decree  of  the 
peal.   .  Bv  the  decision  of  this  court,  the  decree  of  circuit  court 
the  court  beiow  was  affirmed,  assigning  in  that  de-  ^®^°ied  h^ere. 
cision,  as  a  reason  for  the  affirmance,  that  the  evjl- 
dence  contained  in  the  record  proved    Speed  and 
those  under  whom  he  claimed  had  been  possessed  of 
the  land  adversely  for  upwards  of  twenty  years,  as 
alleged  by  him  in  his  answer. 

After  this,  possession  of  the  land  was  delivered  to  Possession 
Speed  by  the  sheriff,  under  a  writ  of  habere  jadas,  f^^^^^l^ 
which  issued  upon  the  judgment  recovered  by  him  the  judgment 
in  the  ejectment,  and   Kipperden  was  put  into  the  in  ejectment. 
possession  under  a  contract  with  Speed  for  the  pur- 
chase of  the  land. 

Braxdell  then  caused  a  declaration  in  ejectmeht  for  Action  of 
the  same  land  to  be  served  upon  Ripperden,  who,  ^^^^'^^^^^'^^ 
together  with  Speed,  appeared  in  court,  confessed    ^\ 
the  lease,  entry,  and  ouster,  in  the   declaration  sup- 
posed, had  themselves  made  defendants  and  pleaded,  '  - 
the  general  issued 

The  record  also  states,  that  they  pleaded  a  special  Entry  of  a 

£5a,  which  was  demurred  to  by  Braxdell,  and  the  n>^"*^Plea- 
marrer  was  sustained  by  the  court.     But  there  is 
nothing  iothe  record  which  enable^s  us  with  certaii^ 

Vol.  VII.  3  W  ^ 
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Sp££d  &c.      ty  to  know  what  plea  was  intended  to  be  filed  asthe 
^■"  special    plea,  to  which   Braxdell    demurred,  and 

RAXDKLL.  ^hich  was  adjudged  bad  by  the  court.  In  making 
out  the  record,  the  clerk  has  copied  two  pkas 
which  are  of  a  special  character,  and  which  he  states 
to  be  the  pleas  in  addition  to  the  general  issue  which 
was  filed  in  the  cause;  but  there  is  no  entry  upoa 
the  order  book  of  but  one  special  Dlea  being  filed^ 
and  which  of  those  copied  by  the  clerk  is  the  one 
that  was  filed  and  demurred  to,  the  record  furnishes 
no  precise  or  certain  information. 

It  is,  however,*a  matter  of  no  consequence,  wheth- 
Matter  of  cr  the  one  or  the  other  of  the  pleas  which  are  cop/- 
two  special  ed  by  the  derk,  was  the  one  adjudged  bad  by  the 
the?ran8cript  ^^^^^t,  because  neither,  in  our  opinion,  can  be  admit- 
of  the  record,  ted  to  contain  matter  available  by  plea  in  bar  of  the 
action. 

The  object  of  the  first  of  those  pleas  is  to  rely  up* 
on  the  judgment  recovered  by  Speed  in  the  eject- 
ment, which  he  brought  against  Braxdell  for  the 
same  land,  in  bar  of  this  action;  and  the  object  of 
the  other  plea  is  to  rely  upon  the  decree  which  was 
pronounced  by  the  court  of  original  jurisdiction^ 
and  afterwards  affirmed  by  this  court  in  the  suit  in 
chancery  which  was  brought  by  Braxdell  ag^nst 
Speed,  to  obtain  a  conveyance  of  Speed^s  title  in  bar 
of  this  action. 

We  have  barely  given  the  object  of  those  pleas, 
without  adverting  to  their  allegations  at  length,  be- 
cause, waiving  objections  as  to  their  form,  and  ad- 
mitting each  to  contain  all  appropriate  averments, 
it  is  evident  that  the  matter  intended  to  be  relied  on^ 
is  noty  in  either,  pleadable  in  bar  of  the  action. 

That  judgment  in  one  ejectment  is  not,  upon 
One  judg-  common  law  principles,  conclusive  between  the  par- 
"ent^sncf^'"  ties,  andforms  no  bar  to  another  action  of  the  same 
barto'anoth-  sort,  between  the  same  parties,  for  the  same  thing, 
er  action  at  is  80  well  settled  that  it  requires  only  to  be  mention- 
cojiuBoa  law.  ed  to  receive  the  universal  assent  of  all  who  pretend 
to  any  knowled^  of  legal  science,  and  will  be  as- 
sumed by  us  as  incontrovertible,  without  stoppiPg 
^  to  citeauthprities  in  support  of  the  principle. 
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It  is  true  Uiis  principle  of  the  common  law  has  Spud  &c. 
undergone  a  chaose  in  this  country  by  a  recent  act         ^'- 
of  assembly,  but  that  act  has  no  application  to  judg-    ^^^^^^^' 


ments  which  were  rendiered  before  its  passace,  and  statnte  of 
cannot  therefore  have  an;^  influence  in  deciding  on  Kentacky  on 
the  first  plea,  the  judgment  in  that  plea  relied  on  hav-  ^**''  sol^ect 
ing  been  recovered  by  Speed  before  the  passage  of  the  pfy  to  jude- 
act.     The  plea  must  therefore,   if  sustained  at  all,  ment,  remfer- 
be  sustained  upon  common  law  principles,  and  we  ^  before  its 
have  already  seen,  that  upon  those  principles,  it  con-  P*^"*5«- 
tains  no  bar  to  the  action. 

The  other  plea,  though  not  governed  by  the  same  Decree  dis- 
rule,  will  be  found,  upon  principles  equally  palpable,  misungabilj,. 
to  contain  no  sufficient  bar  to  the  action.     The  de-  aHMrV^o 
cree  to  which  that  plea  refers,  and  on  which  it  was  obtain  n  re- 
the  object  of  Speed  &c.  to  relv  in  bar  of  the  present  lease  of  an 
action,  is  no  doubt  conclusive  between  the  parties  on  ^00**^*^*^ 
tlie  same  subject  matter,  and  might  be  jpleaded  in  an'^acUon  ofT 
bar  to  a  suit  of  the  same  sort  as  that  in  which  it  was  ejectment  bj 
pronounced,  or  any  other  of  the  like  nature,  for  the  tbe  com- 
same  thing,  between  the  same  parties.     But  the  pre-  Lln^tlbe ' 
sent  action  is  not  of  the  like  nature,  nor  is  the  ques-  defendant 
tion  of  right  involved  in  each  the  same.     The  one 
being  a  suit  in  chancery,  in  which  nothing  but  the 
equitable  right  set  up  and  claimed  by  Braxdell  was 
involved,  and  the  other  being  an  action  at  law,  in 
which  the  legal  title  only  is  drawn  in  question.   The 
object  of  the  former  suit  was  to  obtain  from  Speed 
the  conveyance  of  the  legal  title,  with  which  he  was 
then  supposed  to  be  invested;  and  the  object  of  the 
latter  is  to  recover  the  possession  of  the  land  under 
the  legal  title  which  Speed  was  then  supposed  to 
have,  but  which  is  now  claimed  by  Braxdell  to  be  in 
him.     Suits  having  such  dissimilar  objects,  and  in- 
volving questions  of  ri|ht  so  essentially  different,  can- 
not be  denominated  suits  of  like  nature;  nor  can  the 
decree  which  was  pronounced  in  the  former  against 
Braxdell  constitute  a  bar  to  the  latter  action,  which 
has  been  brousht  by  him.    The  judgment  or  decree, 
which  is  the  fruit  of  the  action  or  suit,  can  only  fol- 
low the  nature  of  the  particular  right  claimed,  and 
the  injury  complained  of,  and  can  conclude  no  fur- 
ther tnait  the  existence  of  the  right,  the  injury  there- 
to, and  the  compen<ation  due  for  the  same*   A  judg* 
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ment  or  decree  is  final  for  its  own  proper  purpose 
and  object  and  no  farther;  and  is  conclusive  uponito 
own  subject  matter  only,  by  way  of  bar  to  futare 
litigation  for  the  thing  tlkereby  decided. 

Having  disposed  of  the  pleas,  we  are  next  brought 
to  consider  whether  or  not  the  court  below  decided 
correctly  in  rejecting  the  record  of  the  chancery 
suit,  which  was  decided  between  Braxdell  and 
Speed,  from  going  in  evidence  to  the  jury,  when 
offered  by  Speed  and  Ripperden,  on  the  trial  of  the 
general  issue.  By  the  opinion  of  this  court,  which 
.  is  contained  in  that  record,  the  fact  is  assumed  to 
have  been  established  by  the  proof  in  the  chancery 
suit,  that  Speed  and  those  under  whom  he  claimed 
the  land,  had  been  in  the  continued  possession  of 
the  land  for  upwards  of  twenty  years  before  the 
commencement  of  that  suit,  and  it  appears  to  have 
been  by  force  of  that  continued  possession  that  the 
decree  of  the  court  of  original  jurisdiction  was  sus- 
tained and  affirmed  by  this  court;  so  that,  notwith- 
standing the  chancery  suit,  and  the  present  action 
are  not  of  like  nature,  and  though  the  questions  of 
right  involved  in  each  are  not  the  same,  the  suit  in 
chancery  was  in  truth  decided,  and  the  decree  pro- 
nounced against  Braxdell,  upon  the  ground  that  the 
fact  upon  which  Braxdell  now  relies  to  establish  the 
legal  title  in  him,  was  disproved  in  that  suit,  it  being 
not  under  any  prior  grant  from  the  cowwonwcahh 
that  Braxdell  claims  the  legal  title,  but  under  a  con- 
tinued possession  of  the  land  by  him  for  upwards  of 
twenty  years,  during  part  or  the  whole  of  which 
time,  the  possession  was  adjudged  to  be  in  Speed,  or 
those  under  whom  he  clafms,  by  the  opinion  of  this 
court  in  the  chaiKery  suit.  The  fact  upon  which 
Braxdell  relies  to  prove  his  legal  title,  having  been 
therefore  decided  against  him  in  the  chancery  suit, 
it  is  contended  on  the  part  of  S|>eed  and  Rip|ierden, 
that  the  decree  on  that  fact  is  evidence  between  the 
parties  in  this  case,  and  as  spcb,  it  is  insisted  the 
court  erred  in  rejecting  the  record  of  the  chan- 
cery suit  from  being  used  in  evidence.  If  the  le- 
cord  be  evidence,  it  unquestionably  cannot  be  con- 
clusive for  the  purpose  it  was  offered.  The  fact  of 
continued  possession  was  po  doubt  one  whjcfa  from 
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(be  pleadings  in  the  chancery  suit,  it  became  neces*  Spbe»  Slc. 
sary  and  proper  to  decide;  and  the  decisioaon  that  ^    ^*" 
fact  is  doubtless  conclusive  between  the  same  parties    '^^^"'^'''^* 
in  any  other  suit  of  the  same  sort,  for  the  same  sub- 

t'ect  matter.  But  in  remarking-  on  the  pleas,  ^e 
lave  already  seen  that  the  subject  matter  of  the  pre- 
sent action  is  not  the  same  as  that  of  the  chancery 
suit;  nor  can  the  decision  of  the  fact  in  that  suit  be 
conclusive  between  the  parties  in  this  action.  '^The 
adjudication,"  says  Starkie,  *'is  oiSered  to  prove, 
either,  first,  the  same  fact  for  the  same  purpose;  that 
is,  where  the  same  matter  is  again  litigated  in  a 
court  of  concurrent  jurisdiction;  or  secondly,  to 
prove  the  same  fact  for  a  different  or  collateral  pur- 
pose. In  the  first  case,  the  judgment  is  as  a  plea  or 
bar,  and  as  evidence  conclusive  between  the  same 
parties.  In  order,  however  to  make  such  a  judg- 
inent  operate  as^a  conclusive  bar  in  a  civil  action,  it 
is  necessary,  it  seems,  to  plead  it  as  an  estoppel. 
If  a  party  will  not  rely  on  an  estoppel  when  he  may, 
but  takes  issue  on  the  fact,  the  jury  will  not  be 
bound  by  the  estoppel;  for  they  are  to  find  the 
truth  of  *the  fact.''  Starkie's  Evi.  205.  In  such  a 
case,  bowever,  the  author  goes  on  to  remark,  the 
judgment,  though  not  relied  on  as  an  estoppel,  may 
be  used  as  evidence,  and  pregnant  evidence,  to  guide 
the  jury  who  try  the  second  cause.  But  whether, 
in  not  making  the  adjudication  conclusive  on  the 
same  matter,  when  offered  in  evidence  on  the  gen- 
eral issue,  between  the  same  parties,  for  the  same 
purpose,  Starkie  is  or  is  not  correct,  is  not  necessa- 
ry for  us  now  to  decide;  for  be  that  as  it  may,  it  is 
perfectly  clear  that  when  oflered  for  a  different 
purpose,  in  a  suit  involving  different  rights,  the  ad- 
judication is  not  conclusive;  though  if  the  ques- 
tion of  fact  be  the  same,  we  apprehend  it  is  evi- 
dence to  be  left  to  the  jury. 

Thus  it  is  said,  it  is  not  necessary  that  the  former  Former  de- 
verdict  should  have  been  found  upon  the  same  pre*  cisionfi  where 
cise  subject  matter,  provided  the  question   be  the  condusfve 
same;  and  between  thesame  parties      It  is  laid  down  otfaerw^!^' 
in  a  book  of  ^reat  authority,  that  it  is  not  necessary 
tj^t  the  verdict  should  be  in  relation  to  the  same 
land,  for  the  verdict  is  only  set  up  to  prove  the  point 
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in  question,  and  every  matter  is  evidence  thai. a- - 
moonts  to  proof  of  the  point  in  question.  Starkk, 
1  vol.  201.  It  seems,  however,  that  in  sndi  a  case 
the  verdict  would  not  be  conclusive.  Bui.  N.  P. 
23i;  Gil.  evi.  29;  referred  to  in  I  Starkie^s  evi. 
201,  note  n. 

The  record  ought  therefore  to  have  been  admitt- 
ed as  evidence  to  the  jury,  not  however  as  conclu- 
sive evidence  of  the  fact  decided,  but  as  pertinent 
evidence  upon  which,  in  connexion  with  other  evi- 
dence, the  jury  should  ascertain  and  find  the  truth 
of  the  fact. 

The  judgment  must  be  reversed  with  cost,  the 
cause  remanded  to  the  court  below,  and  further  pro- 
ceedings there  had  not  inconsistent  with  the  princi- 
ples of  this  opinion.  ^ 

IkKins  for  appellants;  Crittenden  for  appellee. 


CoF£9AKT. 

Caseltl. 


October  15. 

DeclaretioD 
on  the  obli- 

Sition  of 
asaon  and 
others  to 
Cowan,  on 
condition 
that  the  par- 
tj  THanaon 
Ice.)  repre- 
sented, tac- 
ceeded  in  a 
certain  suit 
in  chanoerj. 


Hansan  vs.  Cowan. 

Error  to  the  Fajette  Circuit;  Silas  W.  Robiks,  Judge. 
Pleading.   Date.  Accord  and  saiisfaclian. 
Judge  OwsLEF  delivered  the  opinion  of  the  court. 

Cowan  declared  a^nst  Hanson,  and 
omits  the  date  of  the  deed.     The  writing  is  de- 
clared to  have  been  made  by  William  Hanson,  Ben- 
jamin  Stout,  one  of  the  guardians  of  the  heirs  o£ 
Wm.  Bobb  and  John  Springle,  and  Samuel   Ayres, 
ffuardian  of  the  heirs  of  John  Springle,  by  which 
they  bound  themselves,  jointly  and  severally,  to  pay 
Cowan  $150,  provided  the  heirs  of  William  Bobb 
and  John  Springle,  and  William  Hanson,   recover 
the  lot  in  Lexington  which  they  are  contending  for 
with  Col.  James  Morrison,  executor  of  Col.  Nicho- 
las, and  get  clear  of  paying  £400,  the  purchase  mo- 
ney doe  from  Nicholas  to  Hickey,  And  now  claimed 
by  Morrison;  and  the  plaintiff.  Cowan,  avers  he  did 
all  on  his  part  to  be  performed,  and  that  said  heii9 
of  William  Bobb  and  John  Sprinsle,  and  Wm.  Han- 
son, have  recovered  the  lot  by  due  coarse  of  hwy 
and  without  paying  the  £^. 
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The  defendant  pleaded,  first,  that  the  plaintiff  had  Haksok 
not  well  and  truly  kept  and  performed  the  cove-  ^    ^*- 
nants  on  his  part,  which  were  conditions  precedent.     ^^^'^' 


Second,  that  subsequent  to  the  covenant  declared  ^©a  Q*"  non- 
on,  and  on  the  24th  November,  1821,  another  cove-  SrcoSit?oM 
nant  and  agreement  was  made  between  said  plaintiff  precedent. 
of  the  one  part,  Benjamin  Stout,  guardian,  Thomas 
W.  Webb,  John  Williams,  and  Samuel  Vanpelt,  of  Pleaof  sab- 
the  other  part,  of  and  concerning  the  same  matters  ^^^ilj^^^^j , 
alluded  to  in  the  covenant  declared  on:  by  which  enantin 
the  said  obligors  of  the  second  part  covenanted  and  stead  of  that 
agreed  to  pay  said  Cowan  $*30,  in  case  the  court  of  <*eclared  on. 
appeals  should  decide  in  favor  of  said  Bobb's  heirs 
and  Springle's  heirs,  in  their  suit  with  CoL  Morri- 
son, about  said  lot  in  Lexington;  but  if  said  heirs 
did  not  get  a  decree  of  the  court  of  appeals  for  said 
lot,  without  paying  the  £409,  then  the  said  Stout 
and  the  others  were  to  pay  said  CowaA  nothing;  and 
he  makes  profert  of  said  covenant,  mutually  signed 
by  the  said  parties,  and  avers  that  this  last  agree- 
ment and  covenant  was  executed  in  lieu  of  that  de- 
clared on,  and  that  the  said  covenant  on  the  part  of 
said  Stout  and  others  in  the  second  count,  was  made, 
executed,  and  delivered  by  tbem,  and  received  by 
'  the  plaintiff  in  full  sat^faction  of  the  covenant  de- 
clared on. 

Cowan  demurred  to  each  of  these  pleas,  and  judg-  D«innrrer  t* 
ment  was  thereupon  rendered  in  his  favor.  judgment  fo* 

Covenants  performed  was  also  pleaded;  and  upon  P^*"*^^ 
the  issue  joined  to  that  plea,  the  jury  found  for  ^^^^^^^^^^^ 
Cowan,  and  judgment  was  accordingly  rendered  nants  per- 
thereon  in  his  feivor.  formed,  foand 

forplaintiff, 

The  judgment  should  have  been  for  Hanson,  on  and  judgment 

the  demurrer  to  his  pleas:  Ist,  Because  the  declara- 
tion is  insufficient;  the  omission  to  state  the  date  of  Declaration 
the  covenant  was  matter  of  substance,  and  fatal  ac-  wlu^ouutat- 
cording  to  the  decision  of  Metcalf  vs.  Standiford,  1  in^  the  date, 
Bibb,  618.  iamsufficiont. 

2.  The  amended  plea  secondly  pleaded,  is  sub-  New  core- 
stantially  an  accord  and  satis&ction  between  the  par-  n»nt,  ezecot- 
ties,  by  which  the  plaintiff,  Cowan,  did  accept  the  ^e  oririn^l*"^ 
covenant  hel  executed  by  Stout,  and  others  not  covenantors 
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Uavsov 
Cowan. 

and  olher8,for 
the  ag me  sum, 
payable  on 
the  same  con- 
dition, and 
delivered  and 
received  m 
lieu  or  the 
former,  (be- 
fore the 
breach  it 
seems)  may 
be  pleaded  as 
a  sa^sfaction 

Mandate. 


named  in  the  first,  in  full  satisfaction  and  discbvge 
of  the  first,  upon  an  agreement  in  and  about  umc 
same  matters.  Though  tlie  sum  stipulated  to  be 
paid  in  each  covenant  is  the  same,  the  additional  se- 
curity in  the  latter  covenant  makes  it  a  good  satis- 
faction, even  if  it  would  not  have  been  such,  pro- 
vided it  had  been  executed  by  the  same  persons  on- 
ly by  whom  the  first  was  executed;  2  Starkie's  Eri. 
25. 

The  judgment  must  be  reversed  with  cost,  the 
cause  remamied  to  tb^  court  below,  and  judgment 
there  entered  in  favoif\#f  Hanson,  unless  Cowan  shall 
obtain  leave  and  amend  his  declaration;  and  if  he 
does  so,  then  such  further  proceedings  must  be  bad 
as  may  not  be  inconsistent  with  the  principles  of  this 
opinion. 

Combs  for  tjie  plaintiff;  fVicldiffe  and  Hoggin  for 
the  defendant. 


Assumpsit.  Taylor    VS.  BoTlk  of  RUnOlS. 

Case  122.  Error  to  the  Union  oircuit;  Alrkv  McLbak,  Judge. 

Depositions.  Evidence.  BiU  of  exchange.  Prot«t.  Ab- 
tice.  Corporations.  Conslitulional  law.  mSuAeniica- 
turn. 

October  15.     Judge  Mill^  delivered  the  Opinion  or  tbe  Coutt. 

On  the  13th  September,  1822,  Nicho- 
las Casey^  a  resi(jlent  of  the  state  of  UUnoiSi  djrew 
his  bill  of  exchange  in^tfe  following  words: 

"Exchange  for  $3860. 

ShaxmuUmi.    tU   13  SepUwher,  1822. 
Sir — Sixty  days  after  date  of  this,  my  only  biH  of 
the  same  tenor  and  date,  pay  to  Samncl  Casey  or 
order,  three  thousand,  eight  hundred  and  sixty  d(^ 
lars,  value  received.  (Signed^) 

JVtcAolw  Cases^^^ 
To  JohaC.  Rives,  esq.  ShawneetowD,  IIL 

This  hill  was  endorsed,  first,  by  Samuel  Casey,  to 
Endorse.  Gibson  Taylor;  next,  by  Taylor  to  Beverly  Milter; 
meats.  by  Miller  to  Thomas  Duncasi;  and  by  Thoi»ii9l>an- 


Bill  of  ex- 
change sned 
on. 
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«an  to  the  president,  directors,  and  company  of  the  Taylor 

bank  of  Illinois.  „    ^b- 

Bamk  or 

Every  party  to  the  bill,  except  Gibson  B.  Taylor,  Illinois. 
were  residents  of  Illinois,  and  he  was  a  resident  of  r~ " 

"Ki^nf nrh  v  RendencB  of 

XentucKy.  the  parties. 

Indeed,  the  bill  was  drawn  by  Nicholas  Casey  gy,  ^^  ^^ 
for  the  purpose  of  raising  money,  and  all  the  rest  commoda-' 
endorsed  it  for  his  accommodation  alone.     It  was  tionforCa. 
discounted  by  the  bank  at  his  instance,  and  the  pro-  ^J^  ^  ^*** 
ceeds  carried  to  his  credit.     Rives,  the  drawee,  was  the  bank  for 
at  the  time  the  bill  was  discounted,  and  ever  since,  his  benefit. 
the  cashier  of  the  bank,  and  had  the  custody  of  its 
znoney  and  papers. 

After  the  bill  arrived  at  maturity,  not  being  paid,  |°^*J*J  *^® 
the  bank  brought  this  suit,  for  the  recovery  of  the  Tt^jorft^e** 
amount,  against  Gibson  B.  Taylor,  tl|e  second  eh-  second  en- 
dorser, and  has  recovered  a  verdict  and  judgment,  dorser,  judg- 
from  which  Taylor  has  appealed.  "^^^Ih"^ 

There   are  various  questions  of  law  presented  in  j 

the  record  on  the  trial,  of  which  we  shall  notice  all 
that  are  worthy  to  be  considered. 

The  plaintiffs  first  tendered  in  evidence  a  depo«  Existenee 
sition  taken  in  the  state  of  Illinois,  under  Videdimus  is-  a°d  loss  of 
£u«d  by  the  clerk  of  the  court  below,  and  a  notice  JSi®  *Sch  a*' 
given  to  the  defendant  in  that  court.     The  deposi-  derhmus  is- 
tiori  was  objected  to,  because  the  dedimus  was  issued  su^d  to  take 
by  the  clerk  without  any  affidavit  of  the  materiali-  Jl^^n  o.^a  non- 
ty  of  the  witness  and  of  his  residence.     To  obviate  resident,  may 
this,  the  plaintiffs  introduced  and  proved  by  the  be  .roved  by 
clerk,  that  there  was  an  affidavit  filed  before  the  J^^^^^Jg^^ 
dedimus  issued,  but  it  was  lost  or  mislaid,  and  stiirgappjied. 
this  objection  to  the  deposition  was  insisted  upon, 
and  the  clerk's  evidence  objected  to. 

We  perceive  no  weight  in  the  objection  to  the 
deposition,  if  the  clerk's  testimony  is  admitted,  nor 
do  we  perceive  any  valid  objection  to  the  admission  . 
of  the  clerk.  After  the  dedimus  was  issued,  the  affi- 
davit had  performed  its  functions,  and  although  it 
was  the  duty  of  the  clerk  to  preserve  it,  like  other 
papers  in  his  office,  vet  if  he,  through  accident,  or 
tven  design,  had  mislaid  it,  as  he  waA  the  keeper  of 
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Tatldr 

rs. 
Bank  of  II- 

fJMOlB. 


DepoaitioD  of 
a  nonreaideot 
taken  io  one 
suit,  may  be 
rea4  in  -other 
suits  between 
the  same  par- 
ties, where 
the  same 
|)oints  are  at 
issue. 

It  is  not  ne- 
cessarj  in 
micb  case 
that  the  no- 
tice to  take 
the  deposi- 
tion desig- 
nate in  what 
parbcular 
aait  it  was  to 
be  taken. 


Not  necossa- 
rT,  in  proving 
tne'notice  in 
'Writing  of  the 

Srotest  of  a 
ill,  to  give 
the  defend- 
ant notice  to 
produce  the 
paper:  this  is 
nn  exception 
to  the  gener- 
al rule. 


Evidence  for 
the  plaintiff 
given  on  the 
tiial. 


it,  pointed  out  by  law,  and  not  appointed  by  ibi 

Earty,  we  see  no  propriety  in  causing  the  party  to 
>se  the  testimony  which  he  had  prepared,  throurii 
the  act  of  the  officer;  and  it  was  competent  for  the 
party  to  shew  thai  he  had  complied  with  the  law, 
by  the  best  evidence  in  his  power. 

As  to  the  exceptions  to  the  notice,  we  cannot  ad- 
mit their  validity.  The  notice  was  served  a  rea- 
sonable time  before  the  deposition  was  taken,  and 
pointed  out  the  time,  even  the  hour,  and  place  at 
which  the  deposition  was  to  be  taken,  with  precis- 
ion^  and  described  the  suit  as  an  action  of  trespass 
upon  the  case,  which  this  really  is.  But  it  is  insisted, 
that  there  were  other  suits  between  the  same  parties 
in  the  same  court,  and  of  the  same  character;  and 
the  notice  did  not  designate  in  which  the  deposition 
was  to  be  tak«n.  If  the  deposition  was  taken  in  one 
o(  th^m,  it  could  have  been  read  in  all,  when  the 
same  points  were  in  issue,  and  if  there  were  several, 
there  must  have  been  a  ^eater  inducement  to  the 
defendant  to  attend  to  his  interest,  which  must  be 
supposed  to  be  involved  by  the  testimony,  and  there 
could  be  no  deception  upon  him  by  not  naming 
which  suit. 

The  (ieposition  itself  was  objected  to,  because  it 
conduced  to  prove  notice  of  the  dishonor  of  the 
bill,  conveyed  by  a  letter  sent  by  the  mail,  witZiout 
producing  the  letter,  or  having  given  the  defendant 
notice  to  produce  it. 

It  may  be  admitted,  as  a  general  rule,  that  the  con« 
tents  of  written  documents  in  the  handb  of  a  party 
cannot  be  proved  against  him,  without  reasonable 
notice  first  to  produce  them;  but  written  notices  of 
the  dishonor  of  bills  of  exchange,  are  an  exception 
to  this  rule,  and  on  well  settled  authority  their  con- 
tents may  be  given  in  evidence  by  parol,  without  any 
previous  notice  to  produce  them. 

The  next  question  which  claims  our  attention,  is 
a  motion  made  to  instruct  the  jury  as  in  case  of  a 
nonsuit,  which  was  overruled  by  the  court  foefew. 
The  statement  of  fads  on  which  this  motioa  was 
made  is  as  folio  we: 
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Rivet,  the  drawee  of  the  bill,  deposed,  that  the  Tati:x)& 
bill  was  one  for  the  acconuDodatipn  of  thp  drawer;  ^    ^^'    , 
and  this  fact  was  known  to  all  the  endorsers.    That   umuH 
at  the  time  the  bill  arrived  at  maturity,  he  himself  ' 

was  sot  at  home,  but  had  gone  to  the  city  of  New- 
Orleans,  on  the  business  of  the  bank,  where  he  re- 
mained till  after  the  bill  was  due,  so  that  it  could 
not  have  been  presented  when  due.  That  he  never 
had  any  funds  of  the  drawer  in  his  hands,  nor  were 
there  any  circumstances  authorising  a  presumption 
that  he  would  ever  accept  or  pay  the  bill;  it  was 
customary  with  die  bank  to  purchase  such  bills, 
drawn  for  accommodation  only,  in  the  manner  this 
was.  / 

The  deposition  before  noticed,  proved  that  the 
deponent,  as  agent  of  the  bank,  presented  the  bill  on 
the  last  day  of  grace  to  a  notary  public,  ^^for  the 
purpose  of  being  protested  for  nonpayipent,  which 
being  accordingly  dont^  he  (the  deponent)  notified  the, 
endorsers  of  the  same^  by  puttir^  a  written  notice  into  the 
post^jffice  at  Shattneetowny  JUxnois^  directed  to  the  said 
Oibson  B.  Taylor ,  Union  county ^  Kentucky ^^^  on  the 
next  ^tcy  after  the  protest.  It  was  also  shewn,  that 
there  were  two  post  offices  in  Union  county,  one  at 
the  county  seat,  within  about  six  hundred  yards  of 
which  Taylor  resided,  and  another  about*eight  miles 
from  the  court  bouse,  and  about  that  distance  nearer 
to  Shawneetown. 

On  the  back  of  the  bill  was  written  as  follows: 

^^Protested  for  nonpayment,  15  Nov*  1823. 

J.  Ktrkpatrick,  M  P.» 

No  other  protest,  or  evidence  thereof,  was  pro- 
duced.    This  is  a  substantial  summary  of  the  proof. 

As  to  the  want  of  a  protest,  as  it  seems  to  have  biu  of  ex- 
been  relied  on  as  important  in  the  court  below,  we  change, 
shall  at  once  dismiss  it  from  the  controversy.     This  drawi  in  Illj- 
is,  to  all  intents,  an  inland  bill;,  and  with  regard  to  dentaf  tiu?' 
such,  no  protest  is  necessary  by  the  principles  of  the  state  onaoo- 
common  law.     It  is  true  that  we  have  a  statute,  as  *^^^^**®"**} 
they  have  in  England,  which  authorizes  the  protest  ibep!^t  of 
of  such  bills;  but  all  the  use  of  it  is,  to  entitle  the  a  notary  oot 
holder  to  damages^    It  is  otherwise  not  essential  to  necessary, » 
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TATtjom        the  bill.     We  have  no  evidence  before  us  that  tVie 
^    ^''    .      state  of  Illinois  has  such  a  statute;  and  if  we  pre- 
Lniof§r  **'  «ui»e  that  state,   in  mercantile  transactions,   to  be 
.^.__  governed  by  the  law  merchant,  unaltered  by  statute, 
and  of  coarse  a  protest  in  the  case  of  this  bill  was  not  only  unneoes- 
is  not  evi-      sary,  but,  if  it  had  been  produced,  it  couid  have 
mwd  and       proved  nothing  in  favor  of  the  holder  of  the   bill. 
nonpayment.  On  this  point,  the  language  of  Justice  Johnson,  of 
the  Supreme  Court,  in  the  case  of  the  Union  Bai.k 
Ts.  Hyde,  6  Wheat.  572,  (a  case  in  point,)  well  ap- 
plies: ^^By  some  assumed  analogy,  or  mistaken  no- 
#  tions  of  law,  this  practice  of  protesting  inland  bilk 

has  now  become  very  generally  prevalent;  and  since 
the  inundation  of  the  country  with  bank  trans- 
actions, and  the  general  resort  to  this  mode  of  expos- 
ing the  breaches  of  punctuality,  which  occur  upon 
notes,  a  solemnity,  cogency,  and  legal  effect,  have 
been  given  to  such  protests  m  public  opinion,  which 
certainly  has  no  foundation  in  the  law  merchant. 
The  nullity  of  a  orotest  on  the  legal  obligation  of 
the  parties  to  an  inland  bill,  is  tested  by  the  consid- 
eration, that  independently  of  statutory  provisions, 
(if  any  exist  any  where)  or  conventional  understand- 
ing, the  protest  on  an  inland  bill  is  no  evidence,  in  a 
court  of  justice,  of  either  of  the  incidents,  which 
convert  the  conditional  undertaking  of  an  endorser 
into  an  absolute  assumption." 

The  protest  then  aside,   it  was  necessary  for  the 
plaintiffs  in  this  case  to  prove  the  presentment  of  the « 
bill  at  the  proper  hour,  or  to  excuse  it  by  circum- 
stances, and  on  its  being  dishonored,  to  give  notice 
thereof  to  the  endorser. 

There  was  no  presentment  made  of  this  bill  to  the 
Bill  payable  drawee,  either  for  his  acceptance  or  payment;  but 
■omanjr  days  there  are  circumstances  averred  in  one  count  of  the 
need  not*be  declaration,  and  mad^  out  in  proof,  which  fully  ex- 
presented  till  ciise  it.  It  never  was  presented  for  acceptance  till  it 
due;  but  if  arrived  at  maturity;  nor  was  it  necessary  that  this 
a^!nHam;e°'  ^^^^^^  ^  doMy  as  the  bill  is  not  payable  at  sight,  or 
liefore,\od  ^^  SO  m&Dy  days  after  sight,  but  on  a  certain  day. 
dxsbonored,  In  sucb  a  case,  if  the  bill  is  presented  for  acceptance^ 
i^TOdiate***  apd  acceptance  is  refused  before  it  is  due,  immediate 
aetice.  Dotice  thereof  must  be  given.     On  the  contrary,  it 


Digitized  by  VjOOQ IC 


OCTOBER,  1828.  5gl 

may  be  omitted  till  the  time  of  payment,  when  both  Tat£or 
the  acceptance  and  payment  may  be  made  a  question  ^    ^*- 
together.     This  bill  was  managed  in  this  way,  and    LiNoisr  ^" 
on  the  day  of  acceptance  and  payment,  it  is  abund-  .. 

antly  shewn,  that  neither  funds  nor  drawee  were 
within  the  state.  # 

It  is  said  to  be  the  duty  of  the  holder  of  a  bill  to  Where  thore 
make  diligent  search  for  the  drawee  at  his  residence,  "  "o  p^ace 
or  to  go  to  him  if  in  the  realm,  where  there  is  no  payment  oTa 
place  of  payment,  to  procure  his  acceptance  or  dis-  bill,  the  hold* 
charge  of  the  bill.     But  this  rule  is  laid  down  to  fit  er  niust  make  ^ 
the  case  of  ignorance  of  the  holder,  as  to  where  the  ^**''^^"^     .   • 
drawee  or  his  funds  really  are;  and  it  cannot  be  in-  JTrawee^^at  ^ 
cumbent  on  the  holder  to  search  for  one,  whom  he  his  residence, 
linows,  and  can  prove,  to  be  beyond  any  reasonable  or  withiu  the 
degree  of  searching.  If  on  the  trial,  therefore,  the  hoi-  [Rnd°?^„t    ' 
der  can  shew  that  the  drawee  was  so  far  distant  that  herp,*drBw- 
a  search  for  him  would  have  been  nugatory,  and  that  ee»8  absence 
there  never  were  any  provisions  made  by  the  drawee  [j^™  excuses 
for  the  discharge  of  the  bill,  as  is  done  here,  it  will  this  duty.' 
excuse  the  presentment  of  the  bill,  and  sufficiently 
establish  the  dishonor  thereof.     A  question  may  be 
made  a%to  whether  the  drawee  was  sufficiently  dis- 
tant.    It  is  said  ir^  the  books,'  that  if  the  drawee  be 
in  England,  he  must  be  sought  for;  but  if  he  be  out 
of  the  realm,  it  will  excuse  the  non-presentment  of 
the  bill.     The  same  rule,  we  apprehend,  ought  to 
apply  in  the  United  States,  as  to  absence  from  the 
state  in  which  the  transaction  is  to  be  done.     Al- 
though the  whole  of  the  states  compose  one  nation, 
and  are  embraced  in  one  government,  yet  we  appre- 
hend it  would  be  a  most  rigorous  rule,  which  should 
require  a  trip  across  this  extensive  continent  to  pre-, 
sent  a   bill.     We  therefore  conceive  that  absence 
from  the  state  is  a  sufficient  excuse. 

It  18  however  urged,  that  the  plaintiffs  here  had  If  the  bin  be 
sent  away  the  drawee  on  their  own   business,   and  <i"wnontht 
therefore  ought  not   to  be,  allowed  to  excuse  the  bank  witho^ut 
want  of  presentment  by  such  an  absence.     We  can-  funds,  or  his 
^ not  admit  that  this  makes  any  difference,  unless  it  anth  Titjr, 
coald  be  shewn  that  it  was  done  with  a  design  to  hoW*in2^he 
dishonor  the  bill?  Which  is  far  from  being  tnie.    The  biM  is  not 
drawer  bad  drawn  upon  him  without  consulting  prc^odicedbj 
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him,  or  having  any  authoriiy  or  encourageoieiL  la 
do  so.  As  he  was  in  the  employ  of  the  phuoti&f 
they  sent  him  on  necessary  busine»,  when  retaining 
him  at  home  without  the  necessary  funds  in  his 
hands  belonging  to  the  drawer  to  discharge  the  bill 
would  have  been  useless,  and  could  not  have  benefit- 
ed the  drawee;  and  sending  him  away  could  not  af- 
fect the  drawer's  interest.  Of  course,  no  party  to  the 
bill  can  complain  of  this. 

Havine  seen  that  the  presentment  is  supplied, 
and  the  dishonor  of  the  bill  established,  we  shall 
turn  our  attention  to  another  indispensable  requi- 
site; and  that  is,  notice  to  the  defendant  of  the 
dishonor  of  the  bill.  We  say  indispensable,  becaase 
it  is  well  settled  by  high  authority,  that  an  accom- 
modation endorser  is  entitled  to  strict  notice.  The 
court  below  seems  to  have  gone  upon  the  idea,  that 
as  this  was  not  a  real  mercantile  transaction,  and  that 
all  the  parties  knew  that  there  were  no  funds,  notice 
was  not  necessary.  The  rule  is  otherwise:  French's 
ex'x.  vs.  the  Bank  of  CoJum&ia,  4  Craxwh,  141.  It 
has  been  hdd,  that  the  want  of  funds  in  the  hands  of 
the  drawee,  or  any  reasonable  expectMion^thttt  the 
bill  would  be  honored,  excuses  the  want  of  notice  to 
the  drawer;  but  not  so  as  to  the  endorser;  and  we 
apprehend  the  exception  can  never  apply  to  an  en- 
dorser, unless  it  was  shewn  that  the  endorser  was 
substantialiy  the  drawer;  that  the  bill  was  dratvn 
and  endorsed  for  his  benefit;  that  he  received  the 
proceeds,  and  had  no  other  pari^  to  the  bill,  to 
which  he  could  Presort  in  case  he  paid  the  contents  of 
the  bill,  which  is  lar  from  being  the  case  in  this 
transaction. 

As  notice  is  necessary,  it  remains  to  inquire,  whe- 
ther such  a  notice  is  proved  as  will  satisfy  the  de- 
mands of  the  law.  Here,  the  phuntiff  below  most 
fail.  Their  notice  was  sent  oS  in  sufficient  time, 
but  it  does  not  appear  that  the  notice  reallvapprixed 
the  defendant  of  the  dishonor  of  the  bill,  but  barely 
that  a  notary  public  had  protested  it,  when  a  notaiTi 
as  we  have  seen,  had  nothing  to  do  with  it.  1%e 
language  of  the  deposition,  which  we  have  already 
recited,  conveys  no  other  idea.    It  does  not  say  that 
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the  letter  contained  any    other  informatioB  than  Tatlo& 
that  a  notary  public  had  protested  the  bill,  a  fact  en-  ^      ^'*  i  . 
tirely  immaterial.  LiNoisf  ^' 

There  is  also  another  defect  in  this  notice,  which  "*".* 
has  been  insisted  on  in  argument,  and  which  merits  dishonor ofa 
our  attention.     If  it  be  granted  that  this  letter  con-  bill  pat  into 
tained  information  of  a  dishonor  of  the  bill,  it  was  the  Post  office 
not  directed  to  any  one  of  the  post  offices  in  the  J^^^J^t. 
county  where  there  were  two.     As  sending  a  letter  ed  to'  defend- 
by  the  mail,  is  admitted  in  lieu  of  personal  notice,  ant,  Union 
the  holder  of  the  bill  ought  to  direct  it  to  that  post  ^^^^'tf^' 
office  where  there  was  the  gpeatest  probability  that  weretwo^post 
the  person   notified  would  receive  it.     Hence  this  offices  in  the 
letter  ought  to  have  been  directed  to  the  nearest  ^J"?*^'  ^^. 
post  office;  or  if  to  one^ore  distant,  it  must  be  shown  J^„^^  ^^^, 
that  the  defendant  usually  resorts  to  the  most  distant  which  de- 
office,  and  there  receives  his  letters.     Otherwise  the  fendantresid- 
nearest  will  be  taken  a$  the  one  to  which  the  com-  otheVdghr 
munication  must  be  sentf.     If  any  thing  excuses  this  miles  distant, 
it  must  be  ignorance  iih  thp  holder  of  the  defend-  isiu^ufficient. 
ant's  residence,  which  here  does  not  seem  to  be  the 
fact.     Here,  however,  the  letter,  as  stated  by  the 
witness,  was  directed  to  the  county  only,  and  was 
left  to  make  its  way  through  the  mail  to  some  post 
office  in  the  county  of  Union,  without  determining 
which.     This  was  too  general,  where  the  residence 
of  the  party  was  known. 

It  may  be  said,  that  under  such  direction,  the  post  Query,  i/it 
officers  would  send  to  the  court  house,  as  of  course,  were  proved 
There  may  be  some  probability  that  they  might  do^*^**^^  *?® 
so;  but  it  cannot  be  legally  presumed.     It  is  better  the%oper 
to  leave  the  party,  who  has  given  such  a  vague  di-  post  office, 
rection,  to  prove  that  such  was  the  practice  of  the  J?^**  *  ^*[*5^- 
office,  into  which  the  letter  was  placed,  or  rather  havc^arried 
of  the  last  distributing  office,  if   one  intervened,  the  letter  to 
where  the  letter  had  the  last  direction  given  to  it,  **»«  county 
guiding  it  to  its  point  of  destination,  such  proof  as  ^^^* 
that  might,  ren<kr  such  a  general  direction  more 
speipific,  but  until  it  is  made,  we  cannot  hold  this 
notice  good,  even  if  it  contained  the  necessary  facts 
to  be  communicated.     For  these  defects  in  the  no- 
tice, the  court  below  ought  to  have  instructed  the 
jury  SIS  in  case  of  a  non  suit. 
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Tatijor  This  conclusion  renders  it  unnecessary  to  notice 

^    ^*'    X  ^   some  other  acts  of  the  court  and  of  the  counsd, 
fjMoisf  ^'   which  seem  to  have  been  predicated  on  the  idea 
_— ..  that  notice  was  unnecessary. 

One  other  question,  which  may  again^  occur  oa 
another  trial,  is  worthy  of  consideration.  The 
plaintiff  offered  in  evidence,  the  charter  of  the 
bank;  and  it  was  objected  to;  and  it  was  insisted 
that  it  was  necessary  that  the  plaintiff,  under  the 
issue  in  the  cause,  should  shew  that  there  was  such 
a  corporation.  The  issue  was  non  assumpsit,  and 
we  do  not  conceive  that  this  brought  the  existence 
of  the  plaintiff  in  issue.  That  the  plaintiff,  who 
holds  the  affirmative  of  that  issue,  slu>uld  be  com- 
pelled to  prove  that  there  was  such  a  being  as  him- 
self, is  a  rule  with  which  we  are  unacquainted.  But 
the  charter  may  become  necessary  to  shew  the  ca- 
pacities of  the  bank,  and  to  fix  the  degree  oa  which 
the  bill  must  stand,  whether  as  foreign  or  inland; 
and  the  charter,  when  produced  here  has  shown 
nothing,  which  authorizes  the  bill  to  be  treated  in 
any  other  manner  than  an  inland  bill;  and  as  it  may 
be  again  necessary  for  this  purpose  to  use  it,  we  s\\au 
say  something  on  the  objection  to  its  admission. 

The  act  was  not  certified  by  any  officer  of  the 
state  of  Illinois,  and  there  was  no  seal  of  the  state 
to  verify  it;  but  a  pamphlet  was  produced  which 
stated  in  its  title  page  that  it  was  printed  by  the 
printer  to  the  commonwealth,  or  then  territory,  and 
under  that  authority,  and  from  that  pamphlet  the 
act  was  allowed  to  be  read. 

The  constitution  of  the  United  States  declares 
that— 

'TuU  faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state.  ^'And  the  the  congress  may, 
by  general  laws,  prescribe  the  manner  in  which  such 
acts,  records,  and  judicial  proceedings fAoU  be  prov- 
ed, and  the  effect  thereof." 

By  Pn  act  of  the  26th   of  March,  1790,    Con- 
gress has  provided  that  the  acts  of  the  legislatures  ct 
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the  several  stales,  shall  be*  authenticated  by  having  Taylor 
their  respective  seals  affixed  thereto.  Bank'op  II* 

The  question  then  may  arise — can  an  act  of  asister    l»no"- 
■state  be  admitted  under  the  municipal  provisions  of  Ouest""""^ 
states  which  do  not  conform  to  the  act  of  congress;  gtateiL^'^ 
or  must  the  mode  of  authentication  pointed  out  by 
congress  be  the  exclusive  mode?     As  this  is  a  ques- 
tion arising  under  the  constitution  and  laws  of  the 
United  States,  it  would  have  been  satisfactory  to  us 
to  have  met  with  the  decision  of  the  supreme  court 
thereon,  but  we  have  found  none  such. 

A  circuit  court  of  the  United  States  has  touched  Ciwe8  ruling 
the  subject,  and  has  held  that  witliout  the  authenti-  J^entca^"" 
cation  required  by  the  act  of  congress  the  statute  of  „f  the  statute 
a  sister  state  could  not  be  used.    1  Peters'  Rep.  352;  of  a  sister 
and  this  decision  has  lieen  followed  in  North  Caroli-  state  but  that 
na.   State  vs.  Twitty,  2  Hawkes,  441;  1  Slarkie  on  Keactof  ^ 
Ev.  163,  in  note«  congress,  is 

But  it  was  previously  held  in  that  state,  that  the 
statutes  of  Virginia,  printed  under  the  authority  of  Caseaconfra, 
the  commonwealth,  were  good  evidence.    Poindexter  held  to  be  the 
vs.  Baruer,  2  Haywood,  1 73.     The  supreme  court  of  ^*^''' 
Pennsylvania,  in  the  case  of  Thompson  vs.  Massie, 
1  Ddll.  402,  admitted  the  statutes  of  another  state, 
edited  by  the  public  printer,  under  the  authority  of 
the  state.     The  same  point  was  ruled  in  the  same 
way  in,  Bidolis  vs.  James,  6  Bin.  391.     In  the  state 
of  Vermont  a  similar  decision  has  taken  place. 

Between  these  conflicting  decisions  we  prefer  the  Statute  of  a 

latter  as  most  consonant  to  reason,  and  conformable  found  irTa^ 

to  principle.     In   support   of  this  choice,  an   act  of  b  ok  pnr- 

our  own  legislature  in  its  spirit  is  with  us.  porting  to  be 

printed  by  its 

The  third  section  of  an  act  passed  11th  February,  authority,  is 
1809,     2  Dig.  L.  K.  1115:  provides,  "copies  of  any  competent. 
of  the  printed  laws  of  any  state  or  Territory  of  the  statute  of 
United  States,  which  may  have  been  heretofore,  or  Kentucky 
may  hereafter,  he  received  in  the  Secretary's  office,  makiDg  the 
and  which  shall  have  been  printed  under  the  author-  JiTs^of  a  sis! 
ity  of  any  such  state,  or  territory,  when  duly  certi-  ter  state  &c. 
fied  under  the  hand  and  seal  of  the  Secretary  of  certified  by 
State,  shall  be  admitted  and  recorded  as  evidence  of  of^^'ate  from 
such  law,  in  like  manntr  mlh  such  printed  copvy  in  any  the  books  in 

Vol.  VII.  3  Y 
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Tatlor 

▼8. 

Bank  of  Cii- 

JLINOIB. 

bi«  office  evi- 
dence in  onr 
•courts. 


Powers  of  the 
federal  gov- 
efSment  ,ex- 
clnsive  and 
concurrent 
with  the 
states. 


States  of  the 
union  ma  j 
admit  as  evi- 
dence in  their 
courts  of  jus- 
tice the  pub- 
lic acts  of 
each  other, 
without  the 
authentica- 
tion required 
by  the  act  of 
congress; 
with  such  au- 
thentication 
thej  muit  be 
admitted. 


oflhe  courts,  or  before  qjiy  judicial  officer,  ottfau 
commonwealth." 

This  shews  that  the  legislature  understood  the  rule 
to  be,  that  the  laws  printed  under  the  authority  of 
a  sister  state,  were  evidence  in  ovir  courts;  and  if 
they  are  not  admitted  as  such,  then  the  legislature 
has  done  nothing  by  the  provision  cited.  For  if  the 
printed  copy  itself,  from  which  the  Secretary  of 
state  shall  cei*tify  copies,  cannot  be  read  in  evidence, 
then  the  copy  certified  by  him  cannot,  and  it  is  vain 
for  him  to  certify  any.  But  if  the  copies  printed 
under  the  authority  of  a  state  can  be  admitted,  then 
a  copy  certified  by  the  secretary  of  state  can  be  read 
4ilso. 

We  are  aware  that  there  are  powers  vested  in, 
and  to  be  exercised  by  congress,  which  exclusively 
belong  to  that  body,  and  are  prohibited  to  the 
states.  There  are  also  concurrent  powers  between 
congress  and  the  state  legislatures,  which,  when  ex- 
ercised by  congress,  may  become  exclusive;  but  this 
power  of  a  state  admitting-  evidence  of  laws  of  a 
sister  state,  when  not  certified  as  the  act  of  congress 
recjuires,  belongs  to  neither  class  of  these  powers. 
It  is  not  a  prohibited  power  to  the  stales  by  express 
provision.  It  is  not  concurrent,  properly  speaking, 
because  no  state  can  prescribe  a  rule  of  evidence  in 
this  particular  for  the  Union,  but  only  for  itself  in 
subordination  to  what  congress  may  prescribe. 

The  provision  was  inserted  in  the  constitution  of 
the  United  States  to  secure  to  each  state  credit  in  its 
official  acts  as  such,  in  the  sister  states;  and  to  pre- 
vent any  state  from  treating  the  others  as  aliens,  by 
excluding  their  laws  and  adjudications,  and  again 
retrying  controversies  settled  abroad.  If  then  any 
state  shall  submit  to  the  act  of  congress  on  the  sub- 
ject, and  shall  admit,  and  give  due  &ith  and  credit 
to  the  public  acts,  records,  and  judicial  proceedings, 
when  certified  as  the  act  of  congress  requires,  and 
shall  also  admit  these  same  documents  when  certifi- 
ed in  other  modes,  it  is  but  rendering  greater  facili- 
ties in  efiectuating  the  purpose  which  the  prorision 
of  the  constitution  intended.  While,  therefore,  no 
state  ought  to,  or  can  legally  exclude  any  of  these 


Digitized  by  VjOOQ IC 


OCTOBER,  1828.  '  qqj 

documents,  when  certified  according  to  the  act  of  Taylor 
congress,  it  may  without  any  repugnance  to  the        ^^^ 
laws  of  the  union,  admit  the  same  documents  verifi-    ^^^^  ^' 

ed  in  other  modes.     Hence  we  conceive  that  if  cer- [ 

tified  according  to  the  act  of  congress  they  must  be 
admitted,  and  if  certified  or  authenticated  according, 
to  state  provisions  they  may  be  admitted  ^without 
contravening  the  laws  of  the  union.  This  construc- 
tion leaves  tiie  state  government  in  possession  of  all 
necessary  powers  for  carrying  on  with  convenience 
and  ease  its  intercourse  with  the  sister  states,  while 
it  acts  in  perfect  harmony  with  the  paramount  lawa 
of  the  nation.  We,  therefore,  on  principle,  conceive 
that  the  party  in  this  cause  was  not  bound  up  to  pro- 
duce the  act  of  Illinois  certified  as  the  act  of  con- 
gress requires,  and  that  it  was  presented  in  this  case 
in  a  way  which  entitled  it  to  be  read,  because  so 
much  credit  ought  to  be  attached  to  that  govern-  <• 

ment  and  its  public  printer,  as  to  admit  his  copy  of 
the  law  as  genuine. 

Judgment  reversed,  verdict  set  aside,  and  cause 
remanded  for  new  proceedings,  not  inconsistent  with 
this  opinion. 

Hoggin  for  plaintiff;  Crittenden  for  defendants. 


Pool    VS.    Young.  Chancket. 

Error  to  the  Clarke  Circuit;  George  Shannon,  Judge.         Case  123« 

Consft^ttfionaZ  hxw.  Mortgages.    Remedy.    Specific  per* 
.  formance.  Practice  in  chancery. 

Judge  Mills  delivered  the  Opinion  of  the  Court.  October  IS. 

Young  filed  his  bill  in  equity  against 
Pool,  to  foreclose  a  mortgage,  and  force  a  sue  of  the  Youog'sbill. 
estate  mortgaged  to  discluurge  certain  debts  secured 
by  the  moitgage. 

Pool  answered*  Pool's  an- 

The  account  was  settled,  and  the  estate  directed 
to  be  sold,  and  was  sold  in  pursuance  of  the  decree;  Decree  aaii 
and  to  reverse  that  decree,  rool  has  prosecuted  thin  ^^' 
writ  of  error. 
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Pool  There  is  no  question  worth  noticing  arising  in  the' 

^*  progress  of  the  case,  or  in  settling  the  account.    In 

][^°* all  this,  the  court  below  seems  to  have  decided  cor- 

Procewlings      Tectiy. 

settling  the'         ^"*  *^®  notes,  which  the  mortgage  was  given  to 
«inidue,ap-*/sccure,  were  executed  in  1819,  and  before  the   pas- 
proved,  sage  of  the  act  of  assembly  which  directed  the  sales 
^of  estates  to  be  on  a  creilit  of  two  years,  unless  the 
Where  it*ras  complainant  would  accept  notes  on  the  Bank  of  the 
amortpajre*"  Commonwealth,  in  payment,  and  also  required  such 
miide  before    estate  to  be  valued  before  it  was  sold,  and  to  bring 
ih*- enact-      •jjt  jeast  three  fourths  of  that  valuation,  if  such   in- 
rchenaw?*      dorsement  was  not  made;  and  in  this  the  court  below 
that  on  dc-   ^refused  to  give  such  credit,  and  also  refused  to  set 
fault  of  paj-    aside  the  report  of  the  commissioner,  because  such 
Bort!^a?^       credit  was  not  given,  and  such  iraluation  made,  and 
might  sell  Che  this  is  assigned  as  error.     If  this  case  was  not  one 
estiiie  lor  rea-  pcculiarv  Circumstanced  fas  it  really  is)  it  would  be 
thc"hancp|-    ^^^c'^"^  ^^^  "^  to  refer  to  the  cases  of  Lapeley  vs. 
'  loFjon'^berng/Brashear,  and  Blair  vs.  Williams,  4  Litt.  Kep.  ^4- 
appealed  to,    47,  to  prove  thai,  according  to  the  settled  roorse  of 
sa^VfTh^***    deciiiion   in  this  court,  the  plaintiff  in  error  would 
acu,  was  °*^    not  be  entitled  to  the  credit  of  two  years,  secured  by 
l>onnd  to  spe-  the  act  of  assembly,  because  that  the  act  in  this  res- 
cifically  en-     j^^>^  jg  j„  controvention  of  the  constitution  of  the 
tract,' by  R°°    L'liited  States.     But  it  is  not  necessary   to  rest   on 
sale  for  ca^h    thcse  decisions.     They  sliew  that  the  bare  under- 
in  hanfi,  irhc-  standing,  that  the  contract,  when  made  uiu/er  anex- 
st!itVter»rcrc  ''-t*"g  l*w,  includes  that  law  in  its  composition,  pre- 
rt??anird  n.*     cludes  the  operation  of  such  an  act;  but  here,  there 
co-.siitution-    is  no  necessity  of  implying  such  an  understanding, 
cil^sor^not    ^^^  *^^*''  "  *"  express  agreement  between   the  par- 
ties regulating  and  fixing  the  remedy  between  them 
on  the  uiortgii^e,  if  the  estate  should  be  sold  for  the 
purpose  of  raising  the  money  due.     Nor  is  it  neces- 
sary to  enquire  whether  the  act  requiring  estates  to 
be  valued,  and  if  they  should  not  bring  three  fourths 
of  that   value,  directing  them  not  to  be   sold  at  all, 
comes  within  the  principles  recognised  in  the  casesof 
Blair  Slc.  vs.  Williams,  and  Lapsley  vs.    Brashear, 
and  is  thei^efore  umonstitutional  so  far  as  it  operslBs 
upon  contracts  made  belore  its  passage.     For  tie 
^  stipulation  of  the  parties  in  this  instance  meets  l^t 
ease,  and  excludes  the  application  of  the  vaitfation 
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act.     In  the  condition  to  this  mortgage  is  the  follow-  Pool 
ing  express  stipulation.  Youno 

"If  the  said  Pool  shall  neglect   or  refuse  to  pay — — 

any  or  all  of  the  suras  aforesaid,  as  they  become  due 
to  said  Young,  then  said  Young  may^  by  giving  twen- 
ty days  notice  at  the  public  houses  in  the  town  of 
Winchester,  in  writing,  proceed  to  sell  to  the  high- 
est bidder, /or  ready  wwmcy,  from  t*me  to  time,  so 
much  of  said  land  as  will  meet  all  deficiency  of  con- 
sideration money  with  interst  and  all  costs,  and  the, 
balance,  after  all  is  paid,  shall  be  paid  over  to  said 
Pool." 

Now  it  will  be  seen  that  applying  the  act  of  in- 
dulgence by  a  sale  for  two  years,  unless  bank  pajier 
was  taken,  or  the  valuation  act  either,  will  expressly 
and  es^ntially  alter  and  change  these  stipulations 
between  the  parties.  Either  of  these  acts  incorpo- 
rated with,  and  bearing  upon  their  contract)  would 
make  it  read,  that  instead  of  selling  for  ready  mon* 
«y,  Young  should  sell  for  bank  paper,  at  a  credit  of 
three  months,  and  for  money  at  the  end  of  two 
years,  and  if  tlie  propenly  would  not  sell  for  three 
fourths  of  its  appraised  value  in  the  opinion  of  com- 
missioners appointed  for  that  purpose,  he  should 
not  sell  at  all.  To  admit  a  subsequent  act  of  the  le- 
gislature thus  io  modify  and  essentially  vary  the  , 
written  stipulations  of  the  parties,  would  concede 
to  the  legislature  a  power  to  make  a  new  contract 
and  destTOy  the  old  altogether;  a  power  not  assum- 
ed by  the  letter  of  the  act  itself;  for  it  only  professes 
to  operate  on  general  remedies. 

The  stipulation  of  the  parties  applies  to  the  rem-  Such  stipola- 
cdy  and  regulates  it;  fixes  its  terms  and  its  credit,  tjon?oi  the 
and   what   is  to  be  (aken  in  payment  and  provides  fheremed^"^ 
for  an  unconditional  sale,  without  any  fixed  value,  for  a  breach 
esceptso  much  ready  money  as  the  estate  would  of  their  con- 
bring.     It  was  competent  for  the  parties  to  make  Jhe^^^h^^^el-* 
such  a  contract.  There  was  no  law  forbidding  it,  when  ior,a8thelaw 
it  was  made.     It' was  then  both  fair  and  legal      How  of  the  case. 
then  can  a  legislature  change  the  words,  sense  and 
substance  of  the  agreement?     It  is  true  that  Young 
did  not  himself  attempt  to  execute  this  stipulation  ^f^ 

'without  the  aid  of  a  court  of  equity;  but  this,  was 
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Pool  to  the  benefit  of  his  adversary,  who  now  complains^ 

^"'  The  application  to  the  chaneelior  was  made,  not 

_^^°' only  to  subject  the  estate  mortgaged,  but  to  do  it  as 

agreed,  ana  to  specifically  enforce  the  agreement  by 
applying  the  conventional  remedy  for  a  breach.  In 
such  a  case,  it  was  proper  for  the  chanceller  to  de- 
cree the  contract  specifically  as  the  parties  made  it 
tat  its  date,  and  not  as  the  legislature  made  it  after- 
wards, as  the  plaintiff  in  error  now  contends. 

Where  the  Another  question  is  made  by  the  assignment  of 

h^'s  no^'uri»-  ®^'*^^>  which  is  of  more  weistht.  The  court  not  on- 
dfctim/of  the  ly  subjected  the  estate  t^^ae  satisfaction  of  the 
original  de-  mortgage,  but  decreed  the  full  and  positive  amount 
»»"*^»^®  ^^  of  the  notes  to  be  paid  absolutely,  and  afterwards,. 
MiJof  the  *  ^  ^^^  property  when  sold  did  not  amount  to  enough 
mortgaged  to  satisfy  the  debts,  directed  by  a  decretal  order ,  that 
e8tHic,apd  execution  should  issue  for  the  balance,  as  on  a  judg- 
must  go  to**^  ment  at  common  law.  According  to  the  settled  law  o£ 
law  for  any  this  court,  the  chancellor  has  no  jurisdiction  of  le- 
balance  that  g^j  demands  secured  by  mortgage,  further  than  ta 
may  remain,  gybject  the  estate  to  the  demand,  and  the  party  must 
lo  cases  to  ^^^0^'  ^o  ^^^  legal  remedx  for  the  balance.  Cases 
enforce  alien  where  the  chancellor  has  exclusive  jurisdiction  of 
for  the  pur-  the  demand  secured  by  the  mortgage,  or  where  he 
thTdianwb '  has  Concurrent  jurisdiction  with  a  court  ot  law,  are 
lorhasorigi-  exceptions  to  this  rule,  within  which  the  case  of  the 
naljurisdic-  complainant  here  cannot  be  brought.  The  notes  se- 
tion.  cured  by  the  mortgage  were  executed  bv  Pool  to 

Silas  W*  Robbins,  and  by  him  assigned  to  i  oung,  and 
then  Pool  executed  to  1  oung  this  mortgage  to  secure 
these  notes. 

It  is  true,  that  the  mortgage  recites  that  the  land 
mortgaged  was  purchased  by  Pool  of  Robbins,  and 
that  the  notes  in  question  were  given  for  the  same 
land.  But  that  Robbins  retained  any  lien  upon  this 
land  which  was  secured  or  confirmed  by  the  mort- 
gage to  Young,  is  not  suggested  in  the  bill  or  claim- 
ed by  it;  so  that  this  bill  is  not  to  enforce  either  an 
equitable  lien,  or  to  enforce  specifically  a  contract  for 
land,  which  are  circumstances  conducing  to  give  a 
court  of  equity  jurisdiction.  For  any  thing  that 
appears,  the  case  is  circumstanced  as  it  would  be,  if 
Pool  had  mortgaged  any  other  tract  of  land  to  se- 
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cure  the  debt,  and  there  is  nothing  to  exempt  it  from  Pool 
the  general  rule.  YouJS*. 

All  that  part  of  the  decree  therefore  directing  the ^ 

sale  of  the  land,  and  confirming  it,  is  affirmed;  but  ^^^^7^^ 
all  that  part  which  decrees  the  balance,  and  directs  the  sam  due 
an  execution  for  it,  must  be  reversed  with  cost,  and  in  penonam. 
the  cause  remanded,  with  directions  to  the  court  be- 
low, to  direct  by  a  decretal  order,  credits  on  the 
notes  for  the  sum  raised  by  the  sale  of  the  estafe,  af- 
ter deducting  therefrom  the  cost  of  the  suit  in  that 
court'. 

Monroe  for  plaintiff;  Taul  for  defendant. 


Castleman     vs.     Homes;     Same    vs. 
€lox;  Same  vs.    Farrar;  Same   vs.  ^»^^^^^^' 
Nichols — and    Dallam    vs.   Homes; 
Same  vs.  Cox;  Same    vs.   Farrar; 
Same  vs.  Nichols. 

Eight  oases  of  writs  of  error,  to  the  FajeUe  Circuit;  Jesse  Case  1S4. 
Bledsoe,  Judge. 

Writs  of  error.    SlatxUes,    Reorganizing  act.    Parties. 

Practice  in  this  court. 
Judge  Mills  delivered  the  Opinion  of  the  Court.  October  IG. 

The    Fayette    Paper  Manufacturing  Charter  of 
company  was  incorporated  by  act  of  assembly,  and  the  Fayette 
a  clause  inserted  in  the  charter,  that  all  stockhold-  focturiwCal 
era  at  the  date  when  a  debt  was  contracted,  should 
be  bound  individually  for  the  debts,  in  case  the  com-  Judgment  a- 

The  company  became  insolvent,  and  Samuel  Par-  bill  against 
rar,  Joseph   Nichols,   Elizabeth    Cox   and  Robert  hoWew^and 
Holmes,  each  having  obtained  judgments  at  law,  in  se^ra]  de- 
which  unsuccessful    executions    were    prosecuted,  crees  against 
brought  their    several  bills  in  equity  against  the  J^^"  «v!!'^" 
stockholders,  and  obtained  their  several  decrees  for  MrUonsT 
the  proportion  of  their  debts  against  each  stock-  joint  decree 
holder,  and  a  joint  decree  against  all  for  costs.  ^^^  *^^*'- 

To  reverse  each  of  these  decrees,  David  Castle-  Several  wrUs 
man)  one  of  the  stockholders,  issued  his  several  rtockhoS^ 
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Castlemaw   writs  of  error  against  the  respective  complainanls, 
*^^'  and  William  S.  Dallam  also  issued  his  four  several 

Holmes  &c.    writs  against  the  same  parties. 

Each  of  these  writs  however,  if  writs  they  can 
Cases  trans-  be  Called,  wcrc  issued,  not  from  the  Court  of  Ap- 
th^nnrcZft  P^^'*^  but  ffom  the  tribunal  which  was  erected  by 
toihi,byi}.e  the  act  of  asssembly,  styled  the  reorganizing  act, 
act  of  Ja'n'j,  usuajly  called  the  new  court.  On  the  demolitioE 
ihelamerules  ^^  *"'**  tribunal,  these  records  were  brought  into 
ap^H^^to"  ^*  ^^^^  court,  and  placed  on  this  docket  by  act  of  as- 
thpin  hpfp,  as  sembly  (4  Monroe  IV)  to  be  tried  as  other  cases 
thoiu'h  ih(  J  brought  here,  and  we  conceive  that  it  is  not  comjie- 
ecHnVhis"^  *^"^  '^^^  either  Dallam  or  Castleman,  to  prosecute 
court.  several  writs  of  error,  to  reverse  these  decrees. 

Id  case  of  a  Without  leaving  it  to  be  inferred  that  we  admit 
decree  in  one  that  either  of  these  writs  in  their  orijgrin  were  of  any 
suit,  against     validity',  wc  suppose  the  correct  meaning  of  tly  act 

ft  number  of         -  •",  ,         i  5  %     ,  .       ,.  P  ^i 

defen  i.ints,  ^*  assembly  whicJi  brought  the  causes  here,  to  be, 
diiectin?  that  they  should  stand  in  the  same  situation,  and 
them  several-  have  the  same  rules  applied  to  them,  as  would  be 
c^rtairTsijm  app'icd  if  they  had  been  originaUy  brought  here^ 
each,  and  or-  by  Writs  of  ^rror  precisely  similar  to  the  process  by 
derin?  there  \rhich  they  were  brought  in  the  New  Court.  So  t\iat 
pay^he  cos?s,  although  the  causes  are  brought  here  by  act  of  as- 
the  writ  of  er-  sembly,  and  not  by  writ  from  this  court,  they  should 
rormust  bo  be  heard  or  disposed  of  exactly  as  if  there  were 
thp"deien*d-  *"^^  writs.  Any  rule,  therefore,  which  woald  pre- 
aois;  one  vent  the  caujies  being  heard  on  the  merits,  if  these 
cannot  main-  were  valid  writs  of  error,  ought  to  prevent  us  from 
tain  it.  trying  them  as  they  stand. 

Writs  of  er-  jhe  decree  for  cdsts  in  each  of  these  cases  is  joint, 

ame™dcdt  bj  *"^^  ^'^^^  requires  a  joint  writ  of  error,  even  if  the 

addin?or  Other  parts  of  the  decrees  were  several,  which  is  not 

strikine  out  admitted.     But  such  writs  ought  to  be  quashed  un- 

!JlTi^\'^'***'  l<?si^  they  can  be  amended.     It  is  true,  the  law  as  it 

detendaots.  ,      •',  .  .       -  .      .1  .      i-j 

"But—  stood  when  these  suits  Ijegan  m  the  new  court,  did 

aIlo\«,  as  it  yet  does,  amendments  in  writs  of  error, 
defrnTanT  *  ^^  insertingVithcr  plaintiffs  or  defendants.  But  who 
the^conr"  be*"  *"  this  case  s^hall  amend.^  Shall  it  be  Castleman,  or 
low  have  Dallam?  It  might  be  a  dispute  between  them,  not 
""ve  "^T  ^^"^^^  easily  settled,  which  should  dismiss  and  pay  costs, 
oVem»rrand  *"^  which  should  8ave  his  suits  by  aoiendnieBt. 
the  causes      But  suppose  that  these  two  plaintifis  ia  error  cwdiX 
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QiljuH  that  matter,  we  do  not  conceive  ouraelves  t^ABtr-EiLAzc 
bound  to  propose  to  them  the  negotiation.     More-     ^^- 
over  ought  they  to  be  aUowed  to  make  such  a  treaty  Holmes  &c. 
without  making  the  defendants  in  error   a  party  ' 

thereto?    Have  they  not  as  good  a  right  to  elect  haiebeen 
which  writ  should  stand,  and  which  he  dfsmissed,  beard,  the 
M  their  interest  are  affected  by  either,  as  the  oppo-  JXrm^hem* 
site  party?   Or  rather,  as  both  writs  are  wrong,  and  of  the  defect, 
each  would  have  an  equal  right  to  amend,  and  bSth  and  inv-te 
cannot  amend,  we  conceive  that  the  defendants  have  1^!,"**' ""i*^*^ 
the  right  to  msist  upon  the  disposition  of  both  writs  dismiss  the 
without  waiting  for  terms  to  be  made  between  the  other,  but 
two  plaintiffs,  or  being  bound  to  look  for  the  costs  to  b^Jjj^^'JJJj" 
which  ever  of  them  tliese  terms  should  point  out.    ^  ^"  '* 
Each  suit  of  the  whole  eight,  as  they  are  not  brought 
in  a  way  in  which  the  merits  can  be  tried,  must  there* 
fore  be  dismissed,  by  separate  orders,  with  costs. 

Widdifft  for  plaintiffs;  CUnn  for  defendants. 


Kay  vs.  Powler  Sf^c.  chakcert. 

Error  to  the  Fayette  Circuit;  J  esse  Bledsob,  Judge.  Case  ]^. 

Usury.  Answers.  SUUtUes.    Practice.    Commissiomrs  in 
Chancery. 

Judge  Mills  delivered  the  opinion  of  the  court.  October  21. 

KaV,  the  plaintiff  in  error,  placed  in 
the  hands  of  Benjamin  Stout  divers  sums  of  money  H««*ory  of 
to  be  loaned  by  him  as  a  broker;  and  among  others,  t,^o^Sons. 
John  Fowler  became  a  borrower  at  difierent  times, 
at  the  rate  of  two  per  cent  per  month  and  the  half 
of  one  per  cent  during  the  same  period  as  commis> 
sion  to  the  broker,  making,  generally,  the  rate  of 
thirty  per  centum  per  annum.  Fowler  at  each 
time  of  his  borrowing,  gave  a  note  including  usury 
at  the  foregoing  rate,  till  the  note  arrived  at  maturi- 
ty, and  then  renewing  it,  and  compounding  the  usu* 
ry  at  each  time.  Kay  at  last  took  charge  of  the 
matter  himself,  instead  of  his  broker,  and,  after  that, 
Fowler  seems  to  have  been  relieved  from  the  one 
half  of  one  per  cent  per  month,  the  broker's  com- 
mission.   The  notes  were  consolidated  ultimately. 

Vol..  VII.  SZ 
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FowucR  &c. 


And  also  swelled  b^  additional  loans,  and  after  Te- 
newed,  compounding  legal  interest  in  the  notes,  and 

_^___ including  the  usury  in  a  separate  note.     The  last  of 

these  renewals  was  after  the  passage  of  the  act  of  «i- 
sembly  which  aHows  a  usurer  to  recover  his  debt  and 
interest,  and  to  forfeit  nothing  except  the  nsury,  and 
makes  all  usurious  contracts  valid  except  as  to  the 
usury. 

*  To  secure  this,  with  other  debts,  Fowler  executed 
Mortgage  by  a  'deed  of  trust  to  Thomas  Bodley,  Conielius  Coyle 
Fourier.  and  Thomas  Fletcher,  for  sundry  tracts  of  land  and 

slaves. 


Kay'BbiUto 
foreclose. 


Fowler's  eb- 
■wer,  and  in- 
terrogatories 
to  Kay. 

^Question  as 
to*  the -flams 
-adTanced 
and -repaid. 


lCay'8  answer 
held  evasive, 
and  not  a- 
ni(>un(ing  to 
denials. 


Kay  filed  this  bill  against  Fowler  and  bis  trustees, 
Ao  subject  the  trust  estate  to  the  demand. 

The  answer  of  Fowler  and  the  trustees  set  up  the 
usury  as  a  defence,  and  also  sundry  payments  made 
by  rowler,  and  inserts  interrogatories  in  their  a- 
swer,  to  which  Kay  responds. 

The  great  difficulty  which  occurred  in  the  cause 
was  to  ascertain  by  accurate  calculation,  the  amount 
of  debt  and-legal  interest  redly  du&,  cleansing  the 
transactions  from  usury,  and  applying  the  payments 
at  a  proper  |)eriod.  For  it  does  appear  that  from 
the  exhibits,  the  neat  amount  loaned,  and  time  when 
loaned,  may  be  ascertained,  as  well  as  the  dates  of 
.payment  and  sums  jmid. 

In  this  process,  however,  the  answer  of  the  defend- 
ants in  nature  of  a  cross  bill,  the  exhibits  and  depo- 
sitions most  be  relied  on.  The  answer  of  Kay  to 
the  cross  bill  affords  but  little  aid.  For  in  the  ac- 
customed mode  of  usurers,  he  is  certain  that  the 
deht  claimed  is  due,  though  he  remembers  to  forged 
for  what  it  is  due,  or  what  it  is  composed  of,  wheth- 
er of  money  actually  loaned  alone,  or  of  that  and 
promises  of  large  sums  for  forbearance.  Prospec- 
tively he  sees  the  way  of  recovery  very  clear  before 
him,  but  he  cannot  retrospectively  look  back,  and 
detail  the  variations  and  changes,  and  increase  and 
diminution  of  the  debt.  There  is  darkness  and  for- 
getfulness  on  his  side,  so  that  his  answer  can  belaid 
to  be  a  denial  of  almost  nothing. 
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To- aid  in  thifi  process,  a  commissioner  was  ap^  Kat 
pointed  and  reported!     His  report  was  recommitted,  ^^^^^^^1^^. 

and  he  reported  again.     This  report  was  disregard-  ^ ^ 

cd,  and  another  commissioner  was  appointed,  who  Qo„,niBsion. 
reported,  and  by  his  calculation  shewed  the  debt  to  en'  reports. 
be  all  discharged,  and  a  balance  due  to  Fowler.     He 
made  also  at   the  request  of  counsel,  two  other  re- 
ports and  calculations,  by  which  he  brought. Fowler    * 
in  debt  considerable  svms,  at  each  time. 

The  court  below  ultimately  adopted  the  first  of  Decree  of  thc^ 
these  three  reports  made  by  the  ^ast  commissioner,  circuit  court. 
and  decreed  a  balance  to  Fowler;  to  reverse  which 
Kay  has  prosecuted  this  writ  of  error. 

Much  of  the  difficulty  has  accrued  by  a  failure  Before  rofor- 
of  the  chancellor  to  do  his  duty  in  the  court  below,  ring  a  cause 
He  has  adopted  a  course  on  which  we  have  frequent-  *?  *  *^*'^™**" 
ly  had  occasion  to  animadvert  in  other  cases,  but  court'ought. 
which  we  seem  not  very  successfully  to  correct.     He  to  settle  the 
did  not  look  into  the  cause  and  settle  its  principles^  ^^^^the^^ 
first;  as  a  guide  to  the  commissioner,  leaving  to  the  J^  make-up 
commissioner    the  details   of   calculation    accord-  the  account. 
ing  to  the  directions  of  the  decree  which  would  op- 
erate as  bifi  guide^    Instead  of  this,  he  has  sent  the 
cause  each  time  to  the  commissioner,  without  any 
directions,  leaving  the  commissioner  to  operate  up- 
on, and  guide  the  court,  and  to  make  a  number  of 
experiments,  until  one  should  satisfy  the  chancellor. 
The  commissioner  was  thus  to  settle  principles,  and 
make  the  calcidatibns  in  his  own  way  first,  and  thus 
relieve  the  court  from  the  burden  of  looking  into 
the  cause,  and  become  substantially  the  investigator 
of  the  equity  of  the  parties,  subject  to  the  veto  of  the 
chancellor,  or  by  different  experiments  leaving  the 
the  chancellor,  the  election^  of  which,  he  pleased. 

.  From  this  mode  of  operation,  it  has  turned  out 
that  not  one  of  the  reports  in  the  cause,  conforms- 
to  the  equity  and  law  of  the  case,  although,  one  of 
them  is  chosen  as  the  basb  of  the  decree  rendered. 

This  imposes  upon  us  the  necessity  of  bringing  p^^Qtic^  in 
back  the  cause  to  the  point  at  which  it  stood  before  tbii  court, 
it  was  referred  to  a  commissioner  at  all,  and  of  set- 
tling the  necessary  principles  which  shall  operate  as 
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Where  the 
usurer  has  re- 
newed bis  se- 
curities, after 
the  passage  of 
the  actforbii 
ben,efit,  of 
Feb.  1819,  he 
is  entitled  to 
recover  prin- 
cipal and  le- 
gal interest, 
and  loses  but 
the  excessive 
interest. 

Mode  ofcal- 
cnlatioD,  and 
of  aacertam- 
ing  the  sum 
due  on  an  u- 
snrious  trans- 
action, of  nu« 
merous  ad- 
vances, pay- 
inents,reDew- 
als  and  com- 
poundings. 


Mandate. 
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a  guide  to  the  i^oiiMMseioBer  which  may  be  herealer 
appointed. 

Mach  usury  was  due  before  the  passage  of  the  act 
relieving  from  a  forfeiture  of  the  whole  debt  and  le- 
gal interest,  but  as  both  the  note  and  mortgage  is 
posterior  in  date  to  the  act,  and  this  according  to  the 
adjudications  of  this  court,  gives  Kay  the  right  of 
recovering  his  debt  and  legw  simple  interest  there- 
on Ifi'om  the  date  of  the  several  loans,  till  he  is  paid. 

It  will  be  necessary  that  the  simple  amount  loaned 
at  each  time,  shall  be  ascertained,  and  this  ought  to 
be  the  amount  of  each  note,  excluding  therefrom 
interest  legal  or  illegal.  O  u  this  sum  so  loaned,  sim- 
ple interest  is  to  be  cidcuiated,  disregarding  all  re- 
nowns, or  consolidation,  till  the  time  the  calculation 
is  made,  -and  then  applykig  the  payments  wb^ 
made,  first,  to  Ibe  interest  due,  and  then  the  balanco 
to  the  principal,  and  the  sum  thus  found  due,  from 
either  party,  onght  to  be  the  amount  of  the  decree, 
and  if  for  Kay  ought  to  readi  the  mortgaged  estate. 
It  will  be  found  on  examining  enh  of  the  reports, 
not  one  pursues  this  simple  process.  Some  com- 
pound the  legal  interest,  and  one  at  teas*,  sinks  the 
principal  by  usury  not  paid.  According  to  this 
mode,  all  payments  for  usury  or  interest,  must  be 
credited,  as  payments  wheRma(te. 

The  decree  of  the  court  below,  must  therefore  be 
reversed,  with  costs,  and  cause  remanded,  with  di- 
rection, that  such  proceeding  shall  be  had,  as  shall 
conform  to  this  opnion,  and  the  rules  ana  usages 
of  a  court  of  equity. 

jF/oggifiond  Cotabs  for  plaintiff^  CAtiw,  Ckmmmid 
Crkt^ntUn  for  defendants. 


Digitized  by  VjOOQ IC 


r 


1 


OCTOBER,  1828.  597 

Namtz,  Stewart  fyc.  vs.  McPherson..  ghancert. 

Error  to  the  Logao  circuit ;  Heney  P.  Broaonax,  Judge.        Case  195. 

Pleading  inChancery.  Vendor  and  vendee.  MUiceU)  pur- 
chasers. Bill  pro  eof\fe8so,  Mmimons.  Cross  bills. 
Parties. 

Jwige  Miixs  delivered  the  Opioioa  of  the  Court.  October  9S, 

Samuel  H.  Curd,  being  seized  of  a  «..,  .„    , 
tract  of  land,  sold  and  conveyed  it  to    WiHIain  SidSS  ' 
Stewart;  Stewart  sold  and  conveyed  it  to  William  legai  title 
Harrison,  who  sold  and  conveyed  it  to  Thomas  W.  «n^  fosees- 
Nantz,  who  filed  this  bill,  setting  forth  the  aforesaid  M^Ph^won'* 
title,  and  alleges  that  Evan  McPherson  also  sets  up  asterting 
title  to  the  same  land  by  a  conveyance  from  the  clnim,  loi  a 
same  Samuel  H.  Curd,  and  asserts  title  thereto  by  '«^®*«®- 
virtue  of  Curd's  deed;  represents  his  own  as  supe«- 
rior  in  both  law  and  equity,  and  by  thug  slandering      * 
his,  the  complainant's  title,  destroys  its  value,  and 
prevents  his  selling  of  it,  although  he  has  the  pos- 
session.    He     makes    McPherson    defendant,  and 
Srays  that*  he  may  be  compelled  to  disclaim  or  re-  , 
nquish  his  title. 

McPbersou  aoswers,  and  admits  that  he  holds  a  McPherson's 
deed  from  Curd,  for  the  same  land;  insists  that  his  *"«^«/' -J^^ 
eqiuty  was  prior  to  the  claim  of  the  complainant«  ^^^^  ^ 
derived  through  Stewart  and  Harrison  from  Curd^ 
and  also  charges  that  he  obtained  a  conveyanee  from 
Curd,  which  was  deposited  in  the  office  to  be  re- 
corded, bat  was  lost  before  it  was  recorded,  and 
then  Curd  executed  his  present  deed  which  is  re- 
corded; and  be  charges  that  Stewart  and  Harrison 
deluded  Curd  inte  executing  their  deed,  he  not  be- 
lieving it  was  the  same  land,  aad  that  he  w<  nld  not 
have  executed  it,  had  he  not  been  defrauded  iritothe 
measure.  He  also  charges  that  Stewart,  Harrison 
and  Nantz,  each  had  full  notice  of  his  equity  be- 
fore either  of  them  received  their  respective  titles, 
or  paid  the  purchase  money,' and  also  that  his  pre- 
sent deed  was  in  fact  executed  before  the  deed  of 
Curd  to  Stewart,  and  that  the  latter  deed  was  ante- 
dated before  his  conveyance  from  Curd,  and  that  all 
their  acquieition  of  title  was  a  combination  to  de- 
fraud him  out  of  his  land.    He  makes  his  answer  a  "V 
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crois  bill,  and  makes  Nantz,  Stewart,  Harrison  biu( 
Curd  defendants  thereto;  prays  for  a  release  of  the 
complainant's  title;  and  if  that  cannot  be  granted, 
that  a  decree  for  the  value  of  the  land  neiay  be  ren- 
dered in  his  favory  against  Harrison,  Stewart,  and 
Cord. 

Harrison,  Stewart  and  Curd,  never  answered 
this  cross  bill,  akhotigh  served  with  process,  and  it 
was  taken  for  confessed  against  them. 

Nantz  answered,  denying  that  at  the  time  of  his  par- 
chase  he  had  any  knowledge  or  intimation  whatev- 
er that  McPherson  had  any  claim;  but  admits  that  a 
short  time  before  he  received  his  conveyance  from 
Harrison,  in  a  conversation  with  McPherson,  he  was 
informed  that  he,  McPherson,  had  a  claim  to  the 
land,  and  that  he  had  purchased  it  from  Curd,  and 
he  immediately  stated  this  fact  to  Stewart,  under 
whom  Harrison,  his  immediate  vendor^  held,  and 
that  Stewart  assured  him  that  the  conveyance  of 
him,  Stewart,  from  Curd,  was  prior  to  the  convey^ 
ance  of  McPherson;  and  to  prove  that  fact,  referred 
him  to  the  county  court  office,  where  the  two  con- 
veyances from  Curd  to  StewaTi,and  {rem  Curd  to 
McPherson,  were  recorded,  and  that  on  searching 
there,  he  found  that  Stewart^s  statements  were  true. 
He  denies  any  knowledge  of  any  bond  for  the  con- 
veyance from  Curd  to  McPherson,  or  that  Iw  had  a 
prior  deed  executed,  which  was  filed  in  the  office 
and  lost.  He  says  he  cannot  admit  that  the  deed  of 
Stewart  was  antedated,  and  that  Stewart  had  no 
right  at  the  date  of  the  purchase  of  McPherson. 
He  alleges  that  he  is  a  bona  fide  purchaser  from  Har- 
rison, and  has  paid  the  consideration. 

He,  Nantz,  prays  that  Harrison  may  be  a  defend- 
ant to  his  answer,  and  that  if  he  loses  the  land,  Har- 
rison mav  be  decreed  to  refund  to  him  the  price 
paid,  with  interest.  But  on  this  answer  he  took  no 
steps  against  Harrison,  and  never  served  process  on 
him. 

After  the  cross  bill  of  H<^Pherson  was  taken  as 
confessed  against  Curd,  Stewart  and  Harrbon,  sad 
before  the  ^hearing,  Nantz  entered  on  record,  the 
following  admission : 
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^^ThomasW.  Naniz  does  not  object  in  this  case  NANTzfrc. 
to  the  answers  of  Stewart  and  Harrison  being  read  j^  J^' 
as  evidence  against  him,  nor  does  he  object  to  the     ^ 
confession  of  said  McPherson's  cross  bill  against  Admission  of 
said  Stewart  and  Harrison,  by  their  failing  to  an-  reoord  by 
swer,  being  read  and  taken  as  evidence  against  him;  ^^^^'* 
but  waives  that  rule  of  law  which  excludes  it.." 

No  depositions  were  taken,  except  one  or  tv^o, 
proving  Nantz  to  be  in  possession  of  the  land. 

The  court  below  decreed  that  McPherson  should  Decree  of  the 
release  and  convejr  his  title  to  Nantz,  and  that  Curd,  ^"^^^  ^®»'*- 
Stewart  and  Harrison,  should  pay  the  value  of  the 
land  to  McPherson,  because  they  had  fraudulently 

fot  the  title  from  him.     This  value  was  ascertained  j,       ,    ^ 
y  a  jury,  and  decreed  accordingiv.     To  reverse  piea°of  a^Aona 
this  decree,  Nantz,  Curd,  Stewart  and  Harrison  have  >fe  purchase 

prosecuted  their  writ  of  error.  without  no- 

*  tice,  availa- 

Assuming  the  fact  to  be,  that  McPherson  had  a  We,  the  no* 
good  equity  for  the  land,  it  would  be  difficult  to  lie^hote'^f 
screen  Nantz  from  the  ejSect  of  notice  of  that  equity,  the  purchase 
under  the  admissions  of  his  answer.  monej  was 

paid  and  con- 

The  make  the  plea  of  a  bona  fide  purchase  without  ve>  ance  re- 
notice,  available,  the  want  of  notice  must  be  denied  cei?ed,  must 
positively,  and  the  person  pleading  it  roust  have  denied/^^^ 
completed  his  purchase  by  paying  aU  the  considera- 
tion, and  receiving  his  conveyance. 

Sf,  before  either  of  these  events,  he  has  received  Sach  infor* 
such  information  as  would  put  a  prudent  man  upon  matk)n  as 
a  search  for  the  truth  of  the  case,  he  will  be  affected  !^e„f  ^*;^ 
by  it,  and  his  plea  must  fail.  Here  Nantz  admits  that  bti  the  search 
he  did  enquire,  on  receiving  the  information  from  for  the  truth, 
McPherson,  and  that  his  enquiry  ended  in  ascer-  ^^1?,®*^^^°' 
taining,  by  the  directions  of  Stewart,  that  the  con- 
veyance under  which  he  held  was  prior  in  date  to 
the  conveyance  of  McPherson. 

But  there  is  something  more  dangerous  to  Nantz  J^"\j^J,*i|. 
than  a  mere  equity.     The  fact  is  charged,  that  the  ^1  title  may 
conveyance  of  Stewart  was  antedated  so  as  to  over-  nave  a'decree 
reaeh  that  of  McPherson,  which  in  fact  was  prior  forareleaw 
in  point  of  time.    Although  Nantz  claims  under  this  t£r  ha?lng'a 
conveyance  from  Curd  to  Stewart,  yet  it  was  exe-  conveyance 
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McPhkrbon. 

(torn  their 
coanaoti 
|rrantor  of 
'elder  date, 
but  in  fact 
subsequentljr 
executed. 


Consent  b? 

one  d«f«?na- 
ant,  that  the 
coitfes-ion  of 
a  co-defend- 
ant, by  bis 
failure  to  an- 
swer, maj  be 
read  and  tak- 
en as  evi- 
dence against 
bim,  is  an  ad- 
mission of  thie 
allegations  of 
the  bill  so 
taken  fur 
confessed. 


Evidence. 


Complainant 
t:ompelled,on 
defendant's 
cross  bin,  to 
releise  the  ti- 
tle and  sur- 
render tbQ 
possessiob  of 
the  land. 


Mundato. 


cnitA  before  he  had  any  knowledge  on  the  siibjed) 
and  he  does  not  pretend  to  have  any.  If  the  lad 
that  this  deed  of  Curd  to  Nantz  is  the  eldest,  be  true, 
then  Nantz  will  be  affected  by  it,  whether  be  knew 
'it  or  not.  it  wonld  ^ive  to  McPherson  the  eldert 
legal  titlev  and  entitle  him  to  a  release  of  that  which 
a])peared  to  be  the  oldest,  but  in  truth  was  not. 

This  leads  us  to  inquire  what  is  the  efiect  of  the 
admission  on  record,  that  the  silence  of  Stewart  and 
flarrison  may  be  used  as  evidence  against  hiin.  As 
to  Stewart  and  Harrison,  without  this  adoiission, 
the  (acts  must  be  taken  as  concluded  that  McPhersoa 
has  the  oldest  equity,  and  also  the  oldest  legal  estate, 
and  that  the  conveyance  of  Stewart  is  younger  Chan 
that  of  McPherson.  The  admission  of  Nantz  there^ 
fore  can  be  nothing  less  than  permitting  these  facts 
to  bear  against  him  as  if  proved. 

And  this  subjects  Nanti  to  a  decree  compelling 
him  to  surrender  his  apparent  legal  estate.  We 
shall  remark,  that  the  deed  to  Stewart  from  Curd, 
though  placed  on  record  by  acknowledgment^  was 
not  acknowledged  before  the  clerk  for  several  months 
after  its  date,  and  no  witnesses  thereto  appessr  on  the 
deed;  so  that  the  conveyance  to  McPherson  comes 
in  between  its  date  and  acknowledgement,  a  circum* 
stance  not  unfavorable  to  the  fact  of  its  being  ante- 
dated. 

It  follows,  then,  that  instead  of  McPherson  being 
compelled  to  surrender  his  title,  Nantz  ought  to  be 
compelled  to  surrender  bis^  with  the  possession  of 
the  land,  and  that  the  decree  against  Curd,  Stewart 
and  Harrison,  is  erroneous;  and  NanCa  must  be  left 
to  pursue  Harri$:on,  and  his  preceding  warrantors, 
at  law,  especially  as  he  has  not  brought  them  before 
the  court,  in  such  ah  attitude  as  to  obtain  a  decree 
against  them  or  either  of  them. 

Decree  reversed  with  costs,  ftnd  cause  remolded 
with  directions  to  rater  up  a  decree  in  the  court  be- 
low, in  conformity  with  tliis  opinion. 

Crittenden  tor  plaintiff;  Mayes  for  defendant. 
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Wood  vs.    Coghill;  Prather  vs.  same;  scirkfa- 
Hill  vs.  same;  Rutton  vs.  same,  and  " 
McKibhin  vs.  same. 

Eirop  to  the  General  Court ;  Herry  FiftrtE^  Judge.  Case  126. 

Ejectfneni.    Precedents  of  writs.    Scire  facias.    Jtmend-^ 
ments.  Mandated. 

Judge  Mills  delivered  the  Opinion  of  the  Couit.         ,  October  25, 

These  are   all   writs  of  scire  facias  y^^-^^^^  ^^^^^ 
brought  to  revive  judgments  in  ejectment,  so  far  as  /ana«,  for  ex- 
the  said  judgments  operate  upon  the  possession  of  ecutiona  on 
the  land,  and  not  the  judgments  for  costs.     All  the  ^^"^It^^n^^^^ 
writs  are  precis^ely  alike,  except  the  variation  made 
by  the  names  of  the  parties,  and  the  different  judg- 
ments. 

The  court  below  gave  judgments  reviving  the  Scire farias  to 
former  judgments,  by  default,  and  directing  execu-  revive  a  judg- 
tions.  From  each,  the  defendants  have  api^esded,  and  ^^tainthe'*^ 
assign  .for  error  that  the  scire  f aclases  are  defective,  writof^a6ere 
because  none  of  them  recite  or  state  the  term  yet  to  facias,  must 
come  as  laid  in  the  declaration,  for  which  the  plain-  ®|j®**^  ***® 
tiff  below  now  claims  execution.     This  defect  must  ered. 
prove  fatal  to  each  writ. 

By  examining  the  most  approved  forms  which  are  Precedents  of 
evidence  of  law,  it  will  be  found  that  in  a  Scire  facias  ^"**  «vi- 
of  this  nature,  the  term  is  always  recited  and  set  out,  f^^lj^® 
and  the  most  modern  forms  still  retain  the  same  rG* 
quisite,  as  will  be  seen  by  consulting  the  apfjendix  to 
the  late  treatise  of  Adams  on  ejectment.     If  such  a 
recital  was  preserved  in  aticient  forms,  while  the  par- 
ty who  issued  a  scire  facias  must  also  file  a  declara- 
tion before  he  could  have  judgment  that   he  may 
have  execution,  it  certainly  cannot  be  less  a  requi- 
site now,   when  according  to  an  act  of  assembly  of 
this  i^ate  no  declaration  is  nei*essary,  and  the  writ 
xnust  not  only  supply  the  place  of  a  writ,  but  also 
that  of  the  declaration. 

But  this  is  not  a  requisite  df  positive  law  only,  There  can  be 
resting  on  authority  without  reason  to  support  it.  no^6/!re/a- 
It  is  a  well  settled  principle  that  a  judgment  m  eject-  a^^fiejihe 
tnent,  so  far  as  the  possession  of  the  land,  is  concern-  theteraTnor 
ed,  can  have  no  operation  or  effect  longer  than  till  judgment  for 
Vol,  VIL  4  A 
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writf,  not  to 
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the  exiMratbn  of  the  demise;  and  when  the  deoige 
expfres,  no  further  execution,  as  to  the  possession  rf 
the  land,  can  ever  be  had  It  is  therefore  right  tiiat 
he  who  attempts  to  revive  a  dormant  judgment  in 
ejectment  should  shew  that  there  was  something  to 
he  revived;  and  that  there  was  part  of  his  term  yet 
remaining  for  which  he  asks  execution,  in  order 
that  the  court  may  see  that  he  has  really  an  existing 
right  to  enforce  by  the  remedy  of  scire  facias;  and  it 
would  l>e  hazardous  to  render  a  judgment  reviving 
when  there  might,  for  ought  that  appears,  be  noth- 
ing to  revive. 

The  judgments  by  severerai  entries  must  lie  re- 
Versed  with  costs,  and  the  cause  be  remanded  with 
directions  to  quash  eacli  5Ctre  facias,  with  costs. 

CriUenden  for  ap{)ellants;  JVipliU  for  appellees. 


Cmancert 

Cose  127. 

October  25. 


Guardian  of 
infant  dis- 
tributees pur- 
chasing a 
slave  testator 
Imd  mortg:ag- 
cd,  holds  him 
for  them,  sub- 
ject to  the 
payment  of 
the  morti^age 
money  and 
interest. 

Such  ^uatd- 
ian  being:  the 
widow  of  the 
testator,  after 
havini^  dis- 
claimed the 
right  to  hold 
the  slave  so 


Smith  and  wife  vs.  Mtixweirs  heirs. 

Error  to  the  Warren  Circuit;  Hfiyar  P  Broadnax^  Judge 

Giiardtans.   Mortgage.   Dov^. '  DiscUiinier.    IKstridn- 
tion.  Ikcrees,  Security. 

Judge  Mills  delivered  tbe  Opinion  of  the  Court. 

It  seems  to  the  court  that  (he  right  of 
redemption  to  the  slave  held,  mustf  and  did  enure  to 
the  benefit  of  the  estate  of  David  Maxwell,  deceased, 
when  purchased  by  his  widow,  and  that  said  dave 
is  subject  to  distribution  as  part  of  the  estate,  allow- 
ing to  the  widow  of  the  deceased,  who  was  guardian 
of  the  children,  the  price  pSLid  for  the  equity  of  re- 
demption with  its  interest,  whenever  she  and  her  pre- 
sent husband  shall  lie  im|i^eaded  and  called  upon  by 
a  proper  bill  for  that  purpose,  to  settle  up  said  estate. 

And  that  said  defendants  below,  the  widow  who 
was  guardian,  and  her  present  husband,  having  de« 
nied,  and  disclaimed  the  right  of  holding  said  slave 
as  dower,  cannot  hold  him  as  a  dower  slave,  or  as 
claimed  in  tlieir  answer,  in  their  own  right,  but 
must  be  held  to  hold  him  as  in  her  capacity  as  guar- 
dian. 

And  that  this  bill  catinot  be  sustained  fts  a  bill  to 
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settle  up  the  account  of  hire  of  Ned,  witbout  settling  Sbhtb  k  ux. 
up  the  whole  guardian's  accounts,  and  of  course  that  j^^j^^^l'* 
the  decree  for  nire  is  erroneous.  hem.    ' 

And  aJl  the  relief  to  which  the  complainants  can        T     T"^ 
be  entitled,  is  a  security  that  the  slave  shall  remain  5ower"can- 
and  be  forthcoming  for  distribution,  and  as  the  de-  not  hold  him 
fendants  have   claimed  the  absolute   right   of  the  «» ^'f^lj^'ij"* 
slave,  the  chancellor  who  will  control  the  conduct  ""aVdJan.  ** 
and  management  of  guardians,  ought  to  decree  the 
title  of  the  slave  to  the  complainants,  and  to  forever  Bill  not  main- 
enjoin  and  restrain  the  defendants  from  removing  or  tainable  fop 
disposing  of  him,  and  to  take  the  possession  of  the  ^'p^rt!*'^" 
slave  from  the  defendants,  and  cause  him  to  be  hired 
out,  and  managed  by  a  commissioner  and  receiver,  necree  di- 
appointed   under  the  control  of   the  court,  from  rectrdagninst 
time  to  time,  unless  the  defendant  Smith,  husband  ^faf^^^s^ab- 
of  the  widow,  shall  enter  into   bond  with  security,  goiutc  owner, 
appointed  by  said  court,  to  have  said  slave  forthcom-  and  that  she 
ing  at  the  time  of  distributing  said  estate  among  hpWsasguar- 
the  complainants,  and  to  account   for  Jiis  jwist,  and  gl^e  security 
future  hire,  in  settling  the  accounts  as  guardian.  that  the  slai^e' 

Decree  reversed  with  costs,  and  c^iuse  remanded  in^, 
with  directions  for  such  decree  and  proceedings  as 
shall  not  be  inconsistent  herewith. 

C.  iS.  Bibb  for  plaintiffs;  Barry  axid  Depew  for  de- 
fendants. 


Davis  vs.  Ballard.  CHAMCERr. 

Error  to  the  Madison  Circuit;  Geo.  SHAN^oN,  Judge.  Case  128. 

Jilistakes.   Jhnendmtnts  in  this  court.   Injunctions.  Dam- 

ages.    Statutes. 

Judge  Mills  delivered  the  opinion  of  the  Court  October  27. 

This  case  was  heretofore  decided  in  Decree  of  the 

this  court;  and  the  mandate  then  sent  to  the  court  circuit  court 

below,  directed  that  court  to  render  judgment  in  fa-  for  perpetual 

vor  of  Davis,  for  the  ten  per  centum  damages  given  J-Sierwd^here 

on  the  dissolution,  by  act  of  assembly.  and  mandate 

In  obedience  to  this  mandate,  the  court  below  /°'    ™"^*  * 
made  an  entry,  simply  directing  Davis  to  recover  Decree  of  the 
the  ^'damages  mentioned  in  the  opinion"  of  this  circuit  court 
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Datw 
Ballaild. 

for  damacres 
withoot  spe- 
cif, in?  the 
amoont,  or 
on  wb:»t  nm. 

Facts  of  the 
«ase. 


Mistake  in 
Ml  Opinion  of 
this  conrt,  or- 
dering fiama- 
ges  where 
none  were  re- 
coverable, 
night  pmba- 
bl  J  be  cor- 
rected at  a 
sabseqnent 
term,  as  a 
clerical  mis- 
take. 

Where  the  fi. 
nal  decree  of 
the  circait 
conrt^awnnl- 
ioif  a  perpet- 
ual injunc- 
tion againU  a 
judtjmint  at 
law,  is  rrrer«- 
cd  here,  the 
daront^pB  are 
recoTenblc 
thoiiph  there 
bad  been  no 
previous  in- 
junction. 


Mandate. 


conrtf  anil  refnsecl  to  render  a  decree  for  ten  per 
cent,  on  the  amount  of  the  judgment  at  law,  he- 
cause  it  appeared  hy  the  record  in  the  court  below, 
that  no  injunction  bond  had  ever  been  entered  into, 
and  no  original  injunction,  at  the  commencement  of 
the  cause,  had  ever  issued.  Thus  the  decree  for 
damages,  in  obedience  to  the  mandate  of  this  court, 
was  made  so  uncertain,  that  it  could  not  be  ascer- 
tained thereiiy  what  sum  in  damages  w.v  to  be  re- 
covered. To  remove  this  uncertainty,  and  to  as- 
certain the  damages  to  be  recovered,  Davis  has  pros- 
ecuted, against  Ballard,  this  writ  of  error. 

The  decree  of  the  court  below,  refusing  io  speci- 
fy the  damages  recovered,  is  erroneous.  We  do  not 
place  the  ri<rht  of  Davis  to  recover  damages  on  the 
ground  that  the  mandate  of  this  court  has  directed 
damages,  though  by  mistake;  that  the  term  is  ovety 
and  it  cannot  be  now  corrected.  For  such  a  mis- 
take in  the  entry  in  this  court,  might  probably 
be  held  a  clerical  mistake,  and  he  corrected  by  tb« 
record,  whic^h  would  afford  eaough  to  amend  by. 

But  by  examini^tion  of  the  original  decree  ^vhicfai 
was  reversed  by  this  court,  it  wi\\  be  perceived  that, 
by  its  terms,  a  perpetual  injunction  was  awarded  to 
Ballard,  and  by  the  reversal,  that  injunction  must 
consequently  be  dissolved.  We  do  not  deem  it  ma^ 
terial  whether  the  injunction  issued  at  the  com-- 
mencement  of  the  suit,  or  during  its  progress,  or  at 
its  final  termination.  If  it  is  an  injunction  upon  a 
judgment  at  law,  for  money,  and  has  to  be  dissolved, 
.  it  is  within  the  act  of  assembly,  and  is  as  completely 
embraced  as  if  it  had  been  issued  at  the  origin  of 
the  suit.  The  mandate  of  this  court  was  not  a  mis- 
take, but  was  correct,  and  ought  to  have  been  obey- 
ed in  the  court  below,  by  rendering  a  decree  for  ten 
per  centum  damages  on  the  amount  enjoined  by  the 
perpetual  injunction,  awarded  by  the  final  decree, 
which  was  here  reversed. 

Decree  giving  damages  reversed  with  costs,  and 
cause  remanded,  with  directions  to  the  cotirt  below 
to  render  a  decree  for  ten  per  centum  damages,  on 
the  judgment  at  law. 

Caperton  for  plaintiff;   Tumei'  foe  defendant. 
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Dicken  vs.   Griffith,  Ejectmekt. 

Error  to  the  Daviess  circait;  Alney  McLean,  J uclcfC.  Case  129. 

n^^rhitremant.  Submission.  Awards,  Ejectment.   Record. 
Judgmenls. 

Judge  Mills  delivered  the  Opinion  of  the  Court.  Novembers?. 

\,, /        This  is  an  action  of  ejectment,  brought  j^ 

by  the  nominal  plaintiff^  on  the  several  deniises  of  thT^e^veral 
Ilemus  GriflSth,  Elizabeth  Dorsey,  Afchibald  Dor-  lessors. 
sey  and  Nicholas  Dorsey,  and  John  Baker.  The  de- 
mise of  Archibald  and  Nicholas  Dorsey  is  both 
joint  and  several,  and  they  all  express  different  quan- 
tities of  land,  some  500  acres,  some  1500,  and  others 
3000  acres. 

The  tenant  in  possession,  Christopher  Dicken,  on  Tenant  in 
"whom  the  notice  was  served,  caused    himself  to  be  possf^a^ion    . 
entered  defendant;  and  at  a  subsequent  term  an  or-  '"^'^e <lc<end- 
der  read: 

^'This  day  came  the  parties,  as  well  by  their  Submissionto 
attornics,  as  in  their  proper  jiersons,  and  the  arbitrement. 
parties  mutually  agree  to  submit  all  matters  of  dif- 
ference between  them,  in  this  suit,  to  the  final  arbitra- 
tion and  determination  of  Alney  McLean,  Btnjamin 
Field  and  William  Newton,  or  any  tw^o  of  them, 
and  agree  that  their  award  thereupon  be  made  the 
judgment  of  this  court." 

These  arbitrators  returned  an  award  which  pro- 
fesses on  its  face  to  be  made  in  the  ejectment  de-     * 
pending,  wherein  Remus  Griffith  was  plaintiff  and 
Christopher   Dicken,   defendant,  and  omitting  it^ 
recitals  and  formal  parts,  it  reads  thus: 

^'The  parties  agreed  to  submit  their  papers  to  us.  Award, 
without  any  proof  of  their  execution,  and  any  oth- 
er proof,  and  we  having  examined  the  same,  are  of 
opinion  that  Remus  Griffith  is  entitled  to  ail  the 
land  contained  in  John  Dicken's  deed  to  Travis,  ex- 
cept that  part  conveyed  by  the  commissioners  to 
Jame^  Jordan;  and  that  Christopher  Dicken  is  en- 
titled to  all  that  part  of  the  land  conveyed  by  the 
commissioners  to  James  Jordan;  and  as  some  doubts 
may  exist  as  to  the  legality  of  the  commissioners' 
deed,  we  award  that  the  said  Remus  convey  by  deed, 
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DicKEif         of  Special  warranty,  to  said  Christopher  Dickea^ 

^'^         the  land  included  in  the  said  commiss-ioners  deed» 

^  EirriTH.     ^^j  ^^  award  that  each  party  pay  their  own  costs.'' 

On  the  return  of  this  award,  the  defendants  er- 
Exceptioni  cepted  to  its  being  made  the  judgment,  particularly 
to  the  award,  because  it  was  uncertain,  indefinite,  and  beyond  the 
terms  of  submission,  and  did  not  conclusively  set- 
tle the  controversy  between  the  parties.  There 
were  other  exceptions,  some  of  them  touching  mat- 
ters of  fact;  but  as  none  of  the  evidence  on  these 
points,  on  which  the  court  acted  is  contained  in  the 
bill  of  exceptions,  we  cannot  further  notice  them. 

The  court  overruled  the  exceptions,  and  gave 
Award  bus-    judgment,  'Hhat  the  plaintiff  recover  against  the  de- 
tained, and    fendant,  his  terra  yet  to  come,  in   and  to  the  land* 
plaint^.   ^^  contained  in  the  deed  of  John  Dicken  to  Travi^  as 
specified  in  the  award,  and   on  the  motion  of  the 
plaintiff,  the  commonwealth's  writ  of  habere  fadat 
possessionem  was  awarded  him." 

Then  follows  an  entry,  that  Remus  GriMth  exhib^ 
Griffith  ten-  ited  in  court  a  deed  of  conveyance  to  Christopher 
to  perform  J^^^^^^"'  i"  pursuance  of  the  award,  coikveying  to 
thf^.  .<rd  on  him  the  land  in  the  commissioners'  deed,  sj>ecified 
his  part.  agreeaUy  to  the  above  award,  "whidi  was  acknowl- 
edged and  certified  to  the  county  court." 

The  defendant  excepted  to  the  opinion  of  the 
Exception  to  court,  and  has  prosecuted  this  writ  of  error;  and 
thp  dccisioa  now  assigns  as  error  the  same  objections  to  the  a- 
«ourttancUs-  ^^^^^  »n^'  thjit  it  did  not  warrant  the  judgment  of 
signmcDt  of    the  court  rendered  thereon. 

It  would  be  difficult,  by  any  course  of  reasoning 
Expression  of  known  to  us,  to  sustain  the  judgment  of  the  court 
an  opinion  by  on  the  award,  that  the  plaintiff  recover  all  the  land 
•rbitratorMn  ;„  ^^^  j^^  referred  to. 

their  report, 

nnV«n«"  ***  '^''^  arbitrators  give  it  as  their  opinion  that  Remus 
Griffith,  is  entitled  to  it,  but  they  do  not  award  to 
him  the  recovery  thereof.  He  might  have  bc^i  en- 
titled to  it,  but  the  tenant  might  not  have  been  guilty 
of  anv  trespass  thereon,  and  disputed  that  title,  and 
therefore  the  plaintiff  would  be  entitled  to  no  judg- 
ment  for  it. 
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It  will  also  be  difficult  from  the  face  of  this  re-  Dickei^v 
cord,  and  terms  of  submission  to  sustain  that  part  of  ^    ^^' 
the  award,  which  directs  a  conveyance  of  part  of  '^^* 


the  land  to  be  made  from  one   party  to  the  other.  Submission  of 
-  The  ejectment  itself  could  not  enforce  such  a  meas-  ao  action  of 

ui*e,  nor  was  such  a  matter  in  controversy.  ejectment 

'  •'  .   will  ni^t  au- 

But  there  is  a  paper  copied  into  this  transcript,  pur-  ^h'^rize  an 
porting  to  be  signed  by  Griffith  and  Dicken,  and  en-  one%an/*^ 
larging  the  terras  of  submission,  and   defining  the  conveya  part 
powers  and  duties  of  the  arbitrators.     But  this  pa-  oftiielandto 
per  does  not  purport  to  be  the  act  of  any  of  the  les-  ***®  °^^®^' 
sors  but  Griffith,  and  cannot  therefore  be  taken  as  . 
applying  to  all  the  controversies  in  this  suit.  ment^by^one 

Besides,  there  is  no  evidence  that  this  paper  was  extemKnT"* 
ever  filed,  much  less  that  it  was  entered  of  record,  the  terms  of 
It  was  therefore  improperly  copied  •)y  the  clerk,  to.  submission, 
swell  the  bulk  ot'the  record,  and  increase  his  fees,  on\he°othere 
and  we  therefore  cannot  notice  it  as  having  any  and  come-    ' 
bearing  on  the  case.  quently  caar 

^  ^         notembrme 

The  act   of  assembly  concerning  awards,  requires  all  the  con- 
that  the  record  should  shew  the  points  of  controver-  ^roversj. 
sy,  and  of  course  the  award  should  include  within 
it,  the  matters  in  contest  and  no  more;  and  be  cer-  f"und1n  the^ 
tain  enough  to  make  the  judgment  pleadable  in  bar.  transcript, 
If  there  be  legal  pleadings  mey  shew  the  controver-  but  not  part 
sy;  if  there  be  no  pleadings,  they  may  be  supplied  nmilht!*'^^' ** 
by  a  statement  shewing  the  claims  of,  and  the  dis- 
pute between^  the  parties.     To  these  pleadings  or  state- 
ment we  must  look  for  what  is  to  be  decided.     If 
the  award  reaches  the  whole  controversy,  then  it  is 
final.     If  it  falls  short  of  this,  it  is  defective^     If  it 
exceeds  it,  it  is  usurpation,  which  cannot  be  sustain- 
ed.     Taking  this  rule  to  test  this  award  by,  and  it 
cannot  be  sustained. 

By  the  declaration  and  plea,  the  real  point  in  is-  Requisites  of 
sue  was,  whether  the  lessors  of  the  plaintiff,  or  e^th-  a  submission 
er  of  them,  could  on  the  day  of  the  demise  laid,  or  ^^J'counLd 
before  action  brought,  make  such  a  lease,  as  is  alleg-  of  theawarJ. 
ed  in  the  declaration,  of  the  premises  described  in 
the  declaration,  or  of  any  smaller  quantity,  and 
whether  the  tenant  or  defendant  by  entering  or  re- 
siding on  the  land,  had  disturbed  this  supposed 
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DicKEN         lease.     To  try  this,  the  collateral  question  of  tiUe 
_    ^''  in  the  lessors  of  the  plaintiff,  or  either  of  tkem,  >vw 

GaiFFITH*        •       • 

in  issue. 

It  was  necessary  therefore,  that  an  award  to  rc*- 
toint4p"tin  pond  to  this  controversy  should  in  subslance  she^r 
issue  by  the  that  the  lessofs  of  the  plaintiff,  or  one  of  them,  had 
general  issue  jj^j^  j^„ j  ^j^j^^  jj^^  defendant  was  guilty  of  disturbinff 
of  cjtctmcDt.  the  possession  of  and  m  the  premises  in  the  declara* 
tion  mentioned. 

Wltether  the  title  or  possession  of  th^se  premises 
have  been  considered  by  these  arbitrators,  is  not  left 
even  to  inferreace,  but  conjectured  only.  A  certain 
deed  held  by  one  of  the  lessors  of  the  plaintiff  i^ 
supposed  to  be  good  for  part  of  the  territory  there- 
in described,  and  doubtful  as  to  the  residue,  without 
any  enquiry  into  the  possession.  No  deter mina-^ 
tion  is  made  that  the  lessor  shall'enfofce  this  sup- 
posed good  |)art  of  his  title  against  the  possession 
of  the  defendant,  but  that  the  lessor  shall  make  the 
doubtful  part  of  the  defendants  title  indubitable. 
The  award  has,  therefore,  ia^ne point,  fallen  short  of 
the  matter  in  controversy,  and  exceeded  it  in  anoth- 
er, and  the  court  by  etideavoring  to  enforce  it  by 
judgment,  when  there  was  nolhmg  to  enforce,  has 
been  driven  to  enter  judgment  for  a  portion  of  the 
land  contained  in  a  certain  deed,  not  known  in  the 
record,  instead  of  rendering  it  for  the  possession  of 
the  premises  in  the  declaration  mentioned,  or  any 
part  thereof, 
permitted  to  stand 

The  judgment  must  be  reversed  with  costs,  and 
the  cause  he  remanded  with  directions  to  to  quash 
the  award,  and  to  proceed  with  the  cause  in  a  way 
conformable  to  this  opinion,  and  the  law  of  the  land. 

TaJbot  for  plaintiff. 


RnqQisites  of 

the  award  ia 
such  case. 

Ad  awnrd  in 
an  action  of 
eject  men  t, 
thai  one  of 
plaintiff's  les 
son  has  eood 
titJe  to  part 
orHio  land  in 
•A  certain 
deed,  and 
that  hf  con- 
vey the.bal- 
ance  to  de- 
fendant, is 
not  valid. 

Judgment  on 
cuch  an  a- 
\vard,  that 
plaintiff  re- 
cover his 
term  A-c.  not 
ivarrauted. 

Mandate. 


The  award  ought  not  to  have  been 
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Peebles  vs.  Porter  fy  Co.  covihakt. 

Error  to  the  Mason  Circuit;  W.  P.  Rop£r,  Judge.  Cue  l^. 

Demwrrer  to  evidence.  Pleading.  Leave  to  gvoe  special 
matter  in  evidence.  Conditions  precedent.  Practice. 
Mandates. 

Judge  Mills  delivered  the  opinion  of  the  court.  NoTember27. 

Norman  Porter  &  Company,  a  firm 
of  Philadelphia,  brought  their  writ,  in  covenant,  a-  «cUon  *^^*** 
gainst  Tbeophilus  Page  &  Co.  composed  of  Theo- 

ghilus  Page  and  Robert  Peebles,  a  copartnership  of 
laysville  in  this  state.  The  writ  was  eiecuted  on 
Peebles  only?  and  returned  '^no  inhabitant"  as  ti» 
Page,  by  which  it  abated. 

The  plaintiffs  declared  on  a  covenant,  the  stipula-  Declaration. 
latlons  of  which,  inr  substance,  were,  that  they,  the 
plaintiffs,  should  transport  and  deliver,  by  a  specified 
time,  eighteen  boxes  of  tin,  at  the  store  of  Messrs.  ^ 

January,  Winans  and  January,  commission  mer- 
chants in  i^Jaysville,  and  within  three  months  there- 
after, eighteen  boxes  more;  at  the  expiration  of  the 
next  three  months,  eighteen  boxes  more,  and  at  the 
expiration  of  three  more  mouths,  the  last  and  fourth 
quantity  of  eighteen  boxes;  and  that  on  the  delive- 
ry of  each  of  these  parcels,  or  number  of  eighteen 
boxes  each.  Page  &  Co.  stipulated  to  execute  their 
note  of  hand,  payable  at  the  branch  bank  of  Wash- 
ington, Kentucky,  within  five  nftonthsfrom  the  date, 
for  four  hundred  and  sixty-eight  dollars,  the  price  of 
each  parcel  of  boxes.  They  then  averred  tlie  dc-' 
livery  of  each  parcel  of  boxes,  at  the  place  and 
times  specified,  in  as  niany  several  averments,  and 
assigned  breaches  in  the  defendants'^  not  executing 
their  notes  at  each  time,  as  stipulated. 

The  defendant,  Peebles,   by  his  |rfea,   which  the  Plea,  and 
clerk  says  was  ordered  to  be  filed  (instead  of  simply  J^^®  p®"*^i 
noting  the  fact  that  it  was  filed,   which  is  the  only  patter  may 
proper  entry)  alleged  the  performance  of  the  cove-  be  given  in 
nants  in  full,  and  concluded  to  the  country;  to  which  ®.^*jj®2*j^ 
the  plaintiffs  filed  their  joinder,  and  then  annexed  ^ia^tJ/i/'jat. 
this  aereement  or   note,  signed  by  the  plaintiff's  tomey. 
counsel: 

Vol.  VII.  4B 

» 
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FxEBLBt  ^^The  special  matter  which  could  be  legally  spt- 

^«'    ^     oially  pleaded,  may  be  given  in  evidence." 

.  At  the  final  trial,  which  is  the  only  part  of  the  re- 

cord which  we  need  to  notice,  the  plaintiffs  gave  in 
evidence  the  covenant  declared  on,  precisely  corres- 
ponding with  that  recited  in  the  declaration,  and 
then  closed  their  proof. 

rfc«-.«-«-  ^f  The  defendant  demurred  to  the  evidence,  and  the 
defendant  to   plamtiffs  joined  in  demurrer. 

e  evi  ence.  ^j^^  j^^^  found  a  conditional  verdict,  of  the  price 
CondiUonal  ^f  ^^^  whole  quantity  of  tin  in  damages,  if  the  law 
verdict.  on  the  demurrer  to  evidence  was  for  the  plaintiff, 

and  for  the  defendant  if  the  law  was  for  him. 

The  court  below  rendered  judgment  for  the  plain- 
pralSSff?*^^'  tifl&,  to  reverse  which  this  writ  of  error  isprose- 
^         '        «uted. 

If  the  demurrer  to  evidence  is  to  be  considered 

Party  boldiDg  trith  regard  to  the  issue  mBde  vp  in  the  cause  by  the 

tive  cannot     P^^*  alone,  then  the  judgment  of  the  court  is  right; 

demar  to  hi«    because  by  that  issue  the  defendant  took  the  affirma- 

adversarj's     tive,  and  was  bound  to  adduce  al\  the  evidence  on 

endence.        ]^\^  part,  when  he  adduced  none.     Besides,  a  demur- 

jer  to  evidence  on  the  part  of  him  who  holds  the 

affirmative  of  the  issue,  is  absurd  in  itself,  and  ought 

not  to  be  allowed. 

Leave  on  the  ^^^  question  must  therefore  rest  on  the  permis- 
israe  oV  cove- sion  to  give  any  special  matter  in  evidence  which 
nants  per-  might  have  been  pleaded  in  bar.  To  give  this  a- 
"the  «)eciaf  g^^"*®'*^  9^  permission  no  effect,  would  be  disre- 
matter  which  girding  the  intention -of  the  parties  and  overturning 
could  be  le-  the  established  understanding  of  a  practice  well 
gaily  plead-  known,  oftentimes  subserving  the  purposes  of  con- 
given  Jn  evi-  venience,  and  always  the  ease  or  indolence  of  c6un- 
dence,"  pata  sel.  The  question  then  remains,  what  is  the  effect  to 
the  plaintiff  be  given  to  it?  Ought  it  to  be  construed  to  include 
of  the  pe^*  aflSrmative  pleas  only,  or  both  affirmative  and  nega- 
formanceofa  tive.  If  affirmative  pleas  only  are  included,  tben 
condition  the  demurrer  was  improper  and  the  judgment  right. 
prece  ent—  g^^  jf  negative  pleas  also  are  embraced,  then  very 
—Such  leave  ^'^^^ent  consequences  follow.  In  the  covenant  there 
has  the  effect  ^^  An  undoubted  precedent  condition  to  be  per- 
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formed  on  the  part  of  the  plaintiffs^  to-wit:  the  pro^  Peebles 
vious  delivery  of  the  tin  at  the  time  and  place,  and  Pq^^er&Co. 
that  precedent  condition  Occurred;  and  was  to  be  ' 

performed  by  the  delivery  of  each  parcel  of  boxes,  ofallnega- 
before  the  defendant  was  bound  to  do  any  thing  on  tive  and  affir- 
his  part.     The  proof  of  the  performance  of  these  ^^^.^^^  ^^w' 
precedent  conditions,  the  defendant  demanded  un-  r^umng  affi- 
der  the  agreement,  and  the  defendants  refused  to  davits, 
produce  such  proof,  and  hence  the  demurrer.     We    . 
have  no  doubt  that  negative  pleas  were  and  are  in- 
cluded in  this  permission  or  agreement,  and  that^ 
such  is  the  usual  understanding  of  the  practice,  and 
is  justified  by  the  meaning  of  the  terms  employed. 
We  would  not  be  understood  as  extending  such  per- 
mission to  such  negative  pleas  as  rum  est  factum^  or 
impeaching  the  consideration  which  particular  stat- 
utes, or  the  rules  of  practice  required  to  be  verified 
by  aflSdavit,  before  they  are  filed;  but  all  other  neg- 
ative pleas  are  embraced.     The  precedent  condi- 
tions were,  and  must  necessarily  be,  averred,  on  part 
of  the  plaintiff,  or  no  cause  of  action  is  shewn.     A  * 

traverse  of  these  averments  are,  and  must  be,  made 
by  a  special,  legal  plea;  and  the  defendant  did  give 
il  in  evidence  as  special  matter,  on  the  face  of  the 
plaintiff's  own  evidence;  and  the  want  of  il  was- 
sufficient  evidence  on  part  of  the  defendant.  On 
the  face  of  the  record  and  the  plaintiff's  evidence, 
and  the  issues  made  by  the  agreement  of  the  parties, 
the  pfeintiffs  failed  to  shew  any  good  cause  of  ac-.  ^' 

tion,  and  the  court  below  erred  in  rendering  a  judg- 
ment for  the  plaintiffs  on  the  conditional  verdict, 
when  a  judgment  for  the  defendant  was  the  only  le- 
gal inference  from  the  whole  record,  which  contain- 
ed in  it  all  legal  negative  pleas  on  the  part  of  the 
defendant,  those  alone  which  require  an  oath,  ot 
those  of  a  dilatory  character  excepted. 

Judgment  reversed  with  costsj  and  cause  remand-  Mandate  for 
ed,  with  directions  to  enter  judgment  for  defendant  ^^"gXt  the 
on  the  verdict.  party  who 

CrUtenden  and  Brmm  for  plaintiff}  Chinn  for  de-  ^^g  ^idence. 
fendants. 
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NoTember28. 

B1i«:ht'8  land 
in  Hardin, 
Orayson  and 
Hart  coun- 
ties. 


chascmt.  Blight* s  heirs  Srcvs.  Tohin  Sfc;  same^ 
vs.  same,  and  Tohin  vs.  Blight's 
heirs  ^c. 

Case  131.         Writs  of  error  to  the  Hardin  Circuit ;  Paul  I.  Booker,  Judge. 

Sheriffai'*  saks^    JurisdiciUm.    lAmUcUion.    Evidence. 
Fraud,  Partners.  PracHu, 

Judge  Mills  deMvered  the  opiaion  of  the  court. 

Samuel  Bliqut,  a  citizen  of  Penn* 
sylvanid,  held  claiois  to  a  considerable  quantity  of 
lands  in  this  state,  situated  principally  in  the  county 
of  Hardin,  but  extending  largely  into  the  counties 
of  Hart  and  Grayson;  and  he  came  to  this  rtate  and 
took  up  a  temporary  residence  in  Hardin  county, 
and  boarded  with  his  fam:ly  at  a  public  inn  in  Eliz- 
'  abethtown,  for  the  avowed  purpose  of  invesiigat'iTig 
bis  land  claims  aad  settling  his  business  here. 

On  the  17th  of  March,  1820,  he  constituted  Ben- 
jamin Tobin^  a  practising  lawyer,  resident  of  Har- 
din county,  his  agent,  by  letter  of  attorney,  author- 
izing Tobin  to  lease  his  Jands^  to  receive  and  recov- 
er rents,  by  law  or  otherwise,  and  delivered  lo  Ikiiu 
sundry  notes,  leases  &c.  evidences  of  rent  due. 
Tobin  was  to  receive  one  third  collected,  for  his  ser- 
vices. Tobin  also  acted  as  attorney  at  law  for 
Blight  in  sundry  suits,  chiefly,' if  not  entirelv,  for 
rents  due,  in  some  of  which  he  was  successful,  and 
in  others  not. 

Tobin  also  brought  against  Blight,  as  attorney  and 
counsellor  at  law,  an  action  of  debt,  by  petition,  in 
in  favor  of  David  Simpson,  and  recovered  a  judg- 
ment therein  against  blight,  for  $93  50,  with  inte- 
rest from  the  4th  September,  1822,  till  paid,  and 
about  $7  16,  costs.  This  judgment  was  obtained  at 
the  March  term,  1833,  in  the  Hardin  circuit  court, 
where  both  Blight  and  Tobin  then  resided.  On  the 
25th  of  March,  1823,  Tobin  caused  the  first  execu- 
tion to  issue  on  this  judgment,  directed  to  the  sheriff 
of  Qrayson,  an  adjoining  county,  endorsed  that 
notcii  oi  the  I^ank  of  the  Commonwealth  would  be 
received  in  payment,  that  kind  of  paper  being  then 
at  a  depreciation  of  about  two  dollars  for  one.  This 
execution  Tobin  carried  to  the  sheriff,  and  caused^ 


between 
Blight  and 
Tobin. 


Judgment 
ap;ainst 
Blieht,  and 
sherifT^s  sale 
to  Tobin  of 
the  land 
claimed  bj 
Blight  in 
Grajson. 
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him  to  levy  it  on  all  the  lands  of  Blight  extending  Blight's  h9» 
Into  Grayson  county,  which  was  not  measured,  but     ^^^^ 
bounded  by  the  county  lines  and  the  lines  ©f  the  ori-  Tobiw  &c. 

ginal  surveys,  and  containing  some  uncertain  quan- _—. 

tity,  of  from  eight  to  twelve  thousand  acres,  all  of 
which  in  the  liimp,  was  sold  by  the  sheriff,  and  To- 
bin  became  the  purchaser,  at  the  price  of  about  $30  ^ 
in  said  bank  paper;  and  he  received  the  conveyance 
of  the  sheriff  for  the  whole.  This  execution  was 
not  returned  till  the  31st  of  July,  1823. 

On  the  2\A  of  June  preceding,^ and  upwards  of  a  Sheriff's  sale 
month  before  the  first  execution  was  returned,   To-  of  the  land 
bin  issued  a  second  execution,  directed  to  the  sheriff  6^X^111^^ 
of  Hart  county,  which  he  caused  to  be  levied  on  the  Hart,  pur- 
lands  of  Blight  extending  into  that  county  also,  a-  chased  by 
mounting  to  ten  thousand  acres  or  upwards;  and  the  him^lf**To- 
whole  thereof  bounded  by  the  county  lines  and  the  binand'john- 
original  lines  of  the  surveys,  without  measurement,  son. 
was  sold  under  the  direction  of  Tobin,  and  George 
T.  Wood  became  the  purchaser,  and  received  the 
sheriff's  deed  thereto,  for  the  joint  benefit  of  him- 
self, Tobin,  and  a  certain  Thomas  Johnson^   at  the 
price  of  $55  12  cents,  in  paper  of  the  Bank  of  the 
Commonwealth.  < 

Tobin  also,  as  attorney  or  counsellor  at  law,  ob-  Sale  by  the 
taincd  another  judgment  against  Blight,  in  favor  of  sheriff  of  the- 
Southard  and  Starr,  the  amount  of  which  was  re-  |n"Ha''^irt^ 
plevied  by  Blight;  and  on  the  10th  of  December,  Tobin. 
1823,  an  execution  was  issued  on  the  replevin  bond, 
against  Blight  and  his  sureties,  for  the  sum  of  $87 
84  cents  debt,  with  interest  and  costs,  directed  to  the 
sheriff  of  Hardin  county;  and  Blight,  to  save  his 
sureties,  in  writing,  surrendered  lUOO  acres  of  land 
to  the  sheriff,  who  levied  thereon,  as  well  as  on  some 
personal  estate,  there  being  one  other  execution  lev- 
ied at  the  same  time;  and  the  1000  acres  of  land  was 
sold,  and  Tobin  be&ime  the  purchaser,  at  the  price  of 
^51   in  paper  of  the  Bank  of  the  Commonwealth, 
and  received  the  conveyance  from  the  sheriff. ' 

To  set  aside  these  sales  and  conveyances,  Blicht  ?'^5*l*'s  f^^^^ 
•■  t  ^    A%      A  •*.•  "^  -I  ^,to  spt  aside 

brought  the  two  suits  m  equity  now  under  consid-  the  sheriff's 
eration.  sales. 
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cating'lhe 


Blight^s  hs.      In  the  one  he  included  the  first  and  the  last  o{  the 
.&<••  afore  recited  sale^,   making  Tobin  a  defendant,  and 

ToBiiT&c.      those  who  purchased  from  him. 

In  the  second  suit  he  embraced  the  second  sale  on- 
ly, and  made  Tobin,  Woods,  and  Johnson  defend- 
ants. 

All  these  sales  are  attacked  upon  the  ground  that 
Grounds  ol-  they  were  secret,  carried  on  with  address,  and  fraud- 
le^ecJ  by  ulent,  and  illegal;  and  also  on  the  ground  that  To- 
nilfnMhe^^"  ^^^  ^^  ^^^  agent  to  protect  and  preserve  those  very 
lands;  that  he  had.receivcd  more  money  of  his  than 
was  sufficient  to  pay  the  executions,  and  held  it  then 
in  his  hands,  and  ought  to- have  paid  the  executions, 
and  therefore  he  made  the  payments  under  circum- 
stances that  constituted  Tobin  his  trustee,  and  that 
he  ought  to  surrender  the  title  acquired  by  the  most- 
enormous  sacrifices,  and  at  unconscientious  prices. 

Tobin,  as  well  as  the  other  defendants,  contest  all 
tliese  grounds,  and  insist  upon  the  title  as  their  own. 

On  hearing,  the  court  below  set  aside  the  first 
sale,  made  in  Grayson  county,  and  decreed  a  release 
thereof,  and  refused  to  set  asiAe  the  sale  of  the  lOOOi 
acres  made  in  Hardin;  and  this  composed  the  decree 
in  the  first  named  case,  to  reverse  which  both  Blight 
(or  his  heirs  since  his  death)  and  Tobin  jirosecute 
their  respective  writs  of  error;  the  first  complaining 
that  the  court  did  not  set  aside  both  sales,  and  the 
latter  that  either  was  set  aside. 

In  the  second  suit  the  court  refused  to  set  aside  the 
sale  to  Wood,  Tobin  and  Johnson,  in  Hart,  and  dis- 
missed the  bill;  and  to  reverse  that  decree,  Blight's 
representatives  have  prosecuted  their  writ  of  error. 

We  have  considered  these  three  writs  of  error  to- 
gether, as  thef  depend  on  similar  principles,  al- 
though the  circumstances  of  each  sale  are  somewhat 
different. 

A  previous  question  or  two,  applicable  to  each 
case,  is  made.  It  is  insisted  that  the  chancellor  has 
no  jurisdiction  of  this  matter,  and  that  it  belongs  to 
a  court  of  law,  and  that  the  motion  to  set  aside  the 
sale  not  having  been  made  in  the  court  of  law  withr 
in  one  year,  no  remedy  exists  to  annul  the  sale. 


Answers  of 
the  defend- 
ants. 

Decree  of  the 
circuit  court 
for  Blight  as 
to  the  land  in 
Grayson,  nnd 
for  Tobin  as 
to  that  in 
Hardin;  and 
writs  of  error 
by  each  par- 

Second  bill 
for  the  land 
in  Hardin 
dismissed, 
and  writ  of 
error  by 
Blight's  heirs. 

Cases  con- 
sidcred  to- 
gether. 
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We  cannot  concede  that  sales  of  land  hy  fieri  facias  Blight's  he.* 
constitute  a  mode  of  alienation  over  which  courts  of     ^^'^^ 
equity  have  no  control.     We  cannot  expect  to  find  Tobin  &c. 

precedents  for  such  an  exercise  of  jurisdiction  in  the 

English  chancery  or  in  Virginia;  because,   tliat  in  Equity  has 
these  countries  sales  hy  fieri  facias  were  rare  or  aho-  {""g^**^^^?" 
gether  unknown.     But  in  the  states  which  have  in-  sheriff 'a  sales 
troduced  sales  in  satis&ction  of  debts  by  fieri  facias^  of  land  undet' 
courts  of  equity  have  made  them  a  subject  of  its  re-  executions  of 
vision,  as  is  manifest  bv  the  cases  of  Woods  vs.  Mor-  -fi^^f^^^^- 
veil,  1  John.  Chy.  Rep.  502;  Tiernan  vs.  Wood,  6 
John.  Chy.  Rep.  411;  Troup  vs.  Wood  &c.  4  John. 
Chy.  Rep.  228;    Howell  vs.  Baker,  ibid.  118;  Gist 
vs.  Frazer  &  Stewart,  2  Litt.  Rep.  118.     Analogous 
is  the  case  of  Strael's  ex'ors  vs.  Couns,  4  Cranch, 
403. 

We  do  not  mean  that  a  chancellor,  in  exercising  in  bills  in  e- 
this  jurisdiction,   will  act  as  a  revising  court  over  q»iity  to  set 
the  records  of  a  court  of  law  in  executing  their  pro-  gaj^  ontnd  ' 
cess,  or  make  further  use  of  errors  at  law  than  to  the  chancel- 
prove  or  disprove  the  fairness  or  unfairness  of  the  lor  will  not 
sale.     He  will  treat  all  the  proceedings  at  law  as  val^  consider  legal 
id,  although  error  may  ap|)ear  therein,  and  will  re-  excep*t asevi- 
lieve  against  the  consequences  thereof,  because  tiie  dences  of  un- 
rights  acquired  thereby  cannot  be  retained  in  con-  f«»irness. 
science;  and  in  doing  so,  he  will  treat  the  purchaser 
as  a  trustee  of  the  estate,  and  will  not  compel  him 
to  surrender  it  till  equity  is  done  to  him. 

In  this  respect  the  proceeding  is  more  favorable  to  m  such  cases 
the  purchaser,  than  in  a  court  of  law.  His  title  is  the  complain 
treated  as  legally  valid,  and  his  money  is  generally  ^"j^  ^"r^'^^^r^ 
restored  before  he  will  be  compelled  to  surrender  it.  ed'  to  restore 

It  is  true  a  court  of  law  will  correct  the  abuses  money?  ^^^ 
of  its  process,  and  that  where  fraud  exists.     But  as 
to  sales  of  this  kind,  the  motion  for  fraud  is  limit-  Bills  for  relief 
ed  by  statute  to  one  year;  but  the  omission  to  pur-  "^"l*!fj  ^^^. 
sue  this  remedy  in  the  year,  is  rather  a  reason  for  of^andaro 
the  interference  of  the  chancellor  than  against  it.  not,  like  mo- 
For  the  limitation  is  not  on  the  powers  of  the  chan-  tions,  limited 
celior,  but  on  those  of  a  court  of  law,  and  the  omis-  *®  °"®  ^*^**'- 
sion  to  pursue  one  remedy  does  not  prechide  a  resort 
to  the  other,  provided  the  case  is  otherwise  proper 
for  a  court  of  equity. 
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Bmoht'8  hs.      On  the  merits  of  these  sales,  a  further  prelimimrv 

*^^-^  observation  is  necessary.     The  person  who  was  the 

ToBiK  &c.      ]^S,^^  purchaser  at  two  of  these  sales,  and  a  partner 

in  another,  was-  the  counsel  for  the  plaintiff  in  beik 

Qaerj.  lathe  the  cjcecutions,  which  were  used. 
fact  of  (he  at- 
torney for  the      It  has  been  held,  or  at  least  said,  by  some  chancel- 
plaintiff  in      lors,  that  a  purchase  by  counsel  in  such  circumstan- 
becomiSg  the  ^««'  ought  not  to  be  permitted  to  stand.     The  ca^es 
purchaser  of   on  this  point  are  referred  to  by  chancellor  Kent,  in 
t{|e  ^l^^.^}     the  afore  cited  case  of  Howell  vs.  Baker,  in  which 
safe,  a^fatal    ^^  ^'escants  with  considerable  severity  on  such  pur- 
objection  to    chascs,  and  shews  that  authorities  are  not  wanting 
the  sale.         to  prove,  that  the  purchasing  attorney,  in  all  such 
cases,  must  become  a  trustee  for  the  original  holder; 
and  that  redemption  must  be  allowed.     The  reason 
of  such  a  rule  appears  to  be  the  same  which  forbids 
a  sheriff  to  become  a  purchaser,  by  statute*,  or  an  ex- 
,  ecHtor  or  trustee  to  become  a  purchaser  of  articles  of 
whicli  he  is  the  seller.     The  attorney  for  the  plain- 
tiff in  an  execution,  is  supposed  to  have  such  a  con- 
trol over  the  sale  as  to  come  withia  the  reason  ap- 
plicable to  the  actual  seller,  and  therefore  ought  to 
allow  a  redemption. 

But  without  approving  or  disapproving  these  an- 
itisa^^^^      thorities,  and  not  wishing  it  to  be  understood  that 
cum^tance  to  ^^  f  °  ^'^^  whole  length  of  this  doctrine,  all  the  use 
induce  the      we  shall  make  of  it  is,  to  shew  that  the  chanceliory 
court  to  scru-  if  he  does  not  carry  out  this  doctrine,  will  scrutinise 
chase  witC""^'  ^  PU'^chase  thus  made  by  counsel,  with  greater  strict- 
the  greater     "^^ss  than  he  would  a  purchase  by  one  who  had  no 
strictness.       control  over  the  execution;  and  if  there  be  circum- 
stances or  grounds  to  make  such  a  purchaser  a  trus- 
tee, it  will  be  done,  securing  to  him  all  the  money 
which  he  may  have  paid. 

One  circumstance  attending  all  these  sales,  is  cal- 

Grcatinade-  c^'a^ed  to  lay  them  under  a  weight  of  suspicion  not 

quncj  of  the  easily  removed,  and  the  conscience  of  the  chancellor 

price  is  a  hca-  will  revolt  at  permitting  them  to  stand  as  they  are. 

tion  a'iainTa  '^^^  P"^®  **  ^  Small,  comf^reil  with  the  value  of 

sheriff's  sale,  the  land,  and  the  sacrifice  is  ^o  great,  that  it  shocks 

the  moral  sense.     The  land  in  Grayson  is  proved  to 

l)e  worth  something  like  $5000  or  $6000  specie,  and 

it  is  purchased  for  about  $15.     The  Jaad  in  Ihri  is 
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of  abooi  the  same  vriae,  bv  the  proof,  and  it  is  pur-  Blight's  bs 
chased  for  about  $26.     The  1000  acres  in  Hardin  is  .  ^""^^ 
shewn  to  be  worth  at  least  $5000,  and  it  is  bought  for  tobin  ^i^c 

$25  or  $^6,  specie*     The  inadequacy  of  considera- 

tion,  per  36^  may  not  be  sufficient  to  overturn  the 
sale;  but  it  is  a  circumstance  that  weighs  heavy,  and 
requires  but  little  addition  from  other  circumstances 
to  authorize  the  inference  of  fraud.  Of  the  two 
sales  made  under  the  execution  of  Sim]ison,  of  the 
lands  in  Hart  and  Grayson,  but  little  need  be  said. 
These  sales  must  be  overhauled. 

Besides  the  great  disproportion  of  price,  there  Fact  of  the 
was  evidently  some  decree  of  both   haste  and  ad-  attorney  of 
dress  used  in  transmitting  the  executioQ  out  of  the  ^^  plaintiff 
county,  and  out  of  sight  of  the  defendant  Blight,  thJexeculion 
to  counties  where  he  could  not  suppose  they  were  to  anothpr 
gone,  not  for  the  purpose,  of  making  the  money,  ^°""*.^i ^'yl 
because  there  was  every  reason  to  suppose  the  mon-  ]^^  f^^ " 
ey  could  be  made  easier,  in  the  county  where  Blight  8a]e,wT(hoat 
was,  but  with  the  intention  of  making  a  speculation  defendant's 
out  of  his  estate,  and  there  the  whole  unmeasiu-ed  and  eviJenceol 
undefined  quantity  was  set  up  and  sold  as  a  packed  fraud. 
lot  at  auction,  where  the  pnrchtiser  is  afterwards  left 
to  examine  and  count  what  he  has  got.     These  with 
other  circumstances,  forbid  that  either  of  these  sales 
should  stand,  and  the  court  below  erred  in  refusinfi| 
to  direct  a  restoration  of  the  title  to  that  land  sold 
jn  Hart  and  bought  by  Wood. 

There  is  one  circcrmstance  proved  touching  that  sale  Porchatcr 
xnore  strong  than  any  belonging  to  the  sale  in  Gray-  *>''v>ng  pur- 
son.     A  person  made  known,  before  the  day  of  sale,  formedTper- 
his  intention  to  attend,  and  become  a  bidder.     This  8<m,iDteiidin^ 
was  told  by  him  to  the  counsel  for  the  plaintiff  in  the  *<>  attend  and 
execution,  of  whom  he  enquired  the  day  of  sale.  [h"dav*of^ 
He  was  flattered  in  reply  with  a  partnership  in  the  sale, evidence 
purchase,  and  told  of  the  day  of  sale,   when   he  of  fraud. 
might  attend.     He  attended  on  the  day  pointed  out, 
and  the  sale  was  over  the   day  before,  and  he   was 
laughed  at  liecausp  he  came  a  day  after  the  fair. 

The  only  plausible  r«ason  on  which  we  can  sup-  Acts  of  one 
pose  the  court  relied  in  snMaining  this  sale  in  Hart,  partnerinthe 
livhilst    it    set  aside  the  sale  in   6rayi<on   county,  J^Jci  a  fraud- 
is,  that  the  purchase  was  legally  made  by  Wood,  ulent  pur- 

VoL.  VII.  '  4  C 
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Sftsation  of 
the  sob-par- 
cbawn  wilb- 
oatJiolice. 


BuGBT^s  hi  Tvho,  with  his  partner  Johnson,  are  not  proved  to 

^  ^  have  been  participating  in,  or  pnvy  to  the  improper 

ToBiK  &c.      management  of  the  execution.     But  it  is  adaiitted 

by  all  three,  that  Tobin,  is,  and  was  at  the  sale,  a 

chateata  joint  jMutner  in  the  purchase  when  made,  and  we 
*^jj^*  ■?!*»  cannot  sustain  the  principle,  that  one  or  more  part- 
{j^^**^^  ners  are  to  be  saved  in  a  speculation,  when  one  of  the 

parties  most  active  in  procuring  it,  had  acted  im- 
properly, merely  because  he  or  they  were  ignorant 
of  the  impropriety.  Each  partner  must  be  bound 
by  the  act  of  one,  managing  the  matter  in  hand,  and 
his  title  must  stand  or  fall  accordingly.  The  law 
will  account  them  one  person,  and  the  improper  acts 
of  one  must  be  the  act  of  all. 

In  the  sale  which  the  court  did  set  aside,  there  is 
^d  ^GnT-  *"^''  ^^  ''*®  details  of  the  decree,  which  we  fed 
SOB.  ounelvcs  bound  to  notice. 

After  Tobin  had  received  the  sheriff's  deed  for 
the  land  in  Grajrson,  he  sold  and  conveyed  part  of 
the  land  to  sundry  persons,  who  are  made  c/efenants. 
Tliese  persons  seem  to  have  become  purchasers  of 
the  title  from  Tobin,  in  the  foHowing  way.  They 
had  previously  purchased  the  hind  from  some  other 
persons,  under  what  claim  or  title  is  not  explained 
in  this  record.  But  their  vendor,  or  his  representa- 
tives, ^yilling  to  secure  thera  in  their  first  purchase, 
bought  in  this  title  of  Blight  from  Tobin,  and  paid 
him  therefor  $500  in  paper  of  the  Bank  of  Com- 
monwealth, and  Tobin  by  his,  or  their,  direction, 
conveyed  the  title  to  these  defendants,  and  each  of 
them  answer  and  deny  all  knowledge  of  fraud  or 
improper  practice  in  conducting  the  sale,  and  there 
is  not  the  least  proof  that  they  had  any  notice  or 
knowledge  on  this  subject,  except  what  the  deed  of 
the  sheriff  to  Tobin  conveys,  which  is  fair  on  its 
lace  and  gives  no  intidkation  of  any  impropriety,  ex- 
cept what  the  small  price  intimated,  and  this  we 
have  seen  of  itself  does  not  establish  fraud. 

The  court  decreed  against  thete  defendants  that 
they  should  relinquish,  or  convey  back,  their  title  to 
the  complainant  by  deed  with  special  warranty  a- 
gainst  themselves,  and  all  claiming  under  them, 
^'but  not  disturbing  any  prior  or  other  title,  the  said 


Decree  a- 
gaiost  the 
sub-purchas- 
ers of  Tobin 
for  a  B()ecial 
re-coo  rcy-   • 
unce. 
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defendants  may  have  had  to  said  land,  before  the  Bmoht's  bt 
said  sale,  and  purchase  from  the  sheriff,  but  leaving     ^^ 
the  same  as  it  then  and  before  stood,  unaffected  by  Tobik  &c. 
this  decree."  — — 


Now  how  these  defendants  could  convey  with  ^       , 
warranty  against  themselves,  and  those  claiming  un-  holds  ihevnl- 
dcr  them,  and  yet  be  allowed  to  retain  other  claims  id  title,  and 
to  the  land,  is  to  us  an  inconsistency  not  reconcila-  «fteri^ards 
ble  on  the  face  of  the  decree.     Moreover,  how  these  batl^one' can- 
defendants  could  convey  a  title  from  themselves,  and  not  convey  or 
yet  retain  a  title  in  themselves,  is  a  problem  which.  j^Jeas®  the 
is  not  easily  solved;  for  we  are  not  acquainted  with  ouuhe^other- 
the  process  of  severing  or  splitting  asunder  titles  af-  both  win  be* 
ter  they  are  united  in  the  same  person;  but  conceive  passed  by  any 
the  law  to  be  that  if  a  purchaser  holding  one  title  ^jj^j"^"®"^ 
honestly,  acquires  another  dishonestly,  so  that  he^eysone. 
must  surrender  the  latter  to  its  true  owner,  his  for- 
mer title  goes  along  with  it. 

And  the  only  way  timt  be  coukl  excuse  himself  Wbere  a pcr- 
fromsuch  a  consequence,  would  be  to  set  up  his  first  ^netUleTf- 
title,  and  shew  its  validity  and  superiority,  and  of  terwards  ac- 
course  that  he  acquired  nothing  by  the  last  title,  quires anoth- 
which  he  ought  to  surrender  back.  If  therefore,  ^"^  **y  ^™°?> 
these  purchasers  from  Tobin,  ought  to  convey,  they  a  general*"^ 
could  not  retain  previous  titles  to  the  land,  as  th«y  conveyance 
have  not  set  up  and  shewn  their  superiority.  ^^^J  by  »hew- 

'^  r  /  ing  his  first  ti- 

But  we  do  not  see  the  propriety  of  any  decree  tie  the  supe- 
against  these  defendants.     So  far  as  appears,  they  "®'^* 
are  innocent  purchasers  without  notice  of  any  im-  y^nj^^    -^j,. 
propriety  in  the  sale.     The  biH  ought  therefore,  as  outnotiwJof 
against  these  defencbnts,  to  have  been  dismissed  a  fraudulent 

But  as  Tobin  held  this  title  when  he  ought  not,  ?**\^^7*^j. 
and  has  sold  it  to  those  innocent  purchasers,  by  „feDt  pur-"  * 
-which  Blight  or  his  representatives  have  lost  it,  it  chase.   But 
follows  clearly  that  he  must  account  to  Blight's  es-  the  purchaser 
tate  for  the  value  of 'the  land  so  conveyed  away  by  ""aUon^'miMt* 
him,  tp  be  fixed  at  the  time  of  assessment,  and  this  account  for 
is  the  decree  which  ought  to  be  rendered  as  to  this  the  proceeds 
portion  of  the  land,  he  conveying  back  the  title  to  ^IJ^^^^^^^^ 
the  residue.  o^er™* 

^  As  to  the  last  sale  in  the  county  of  Hardin,  of  1000 
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Blioht^s  h»  acres  ffiven  up  by  Blight,  i(  is  a  question  of  imnr 

^^  difficulty,  and  is  a  case  nicety  balanced  between  sa 

ToBu%'icc.     enormous  and  unconscientious  specolation,  on  one 

hand,  and  the  imprudent  conduct  of  Blight,  and  the 

Fact!  ill  rpla-  stem  law  of  the  c^ase  on  the  other.  This  was  sold 
tion  to  the  under  the  execution  of  Southard  and  Starr.  The 
lanVin  Bar-  sheriff  had  this  execution,  which  did  not  amount  t9 
dio.  $100  in   bank  paper,  and  also  another  of  a  larger 

sum,  perhaps  about  $500  in  favor  of  Southard  a- 
lone,  against  Blight,  at  the  same  time,  and  both  these 
executions  were  on  replevin  bonds,  and  endorsed  that 
bank  paper  would  be  taken.  The  sheriiF  levied 
them  both  on  two  horses,  belonging  to  Blight,  and 
Blight  also  to  save  his  securities  in  the  replevin 
bond,  gave  up  to  the  sheriff,  by  writing  describing 
the  land,  this  1000  acres  now  in  dispute,  on  which 
he  had  a  tenant  residing  at  the  time.  The  sheriff 
under  both  these  executions  advertised  the  two 
horses  for  sale  on  the  14th  Febuary  I8J94,  in  Elka- 
bethtown,  and  the  land  on  the  premises  on  the  ]5ch 
of  the  same  month,  adding  to  the  adrertjsenent, 
that  the  land  would  be  sold  '^provided  tlie  per- 
sonal profierty  first  named,  (to  wit,  the  horses)  and 
described,  shall  fail  to  satisfy  the  sanie.^^  Before  ei- 
ther day  oi  sale,  the  larger  execution  was  taken  out 
the  way  by  an  injunction.  Why  the  horses  were 
not  sold  on  the  14th  of  the  month,  to  satisfy  the 
smaller  execution  of  Southard  and  Starr,  is  not  ex- 

f)lained  in  the  record.  The  day  for  the  sale  of  the 
and  however  came,  and  the  parties  were  all  in 
Elizabethtown,  and  Blight  seems  to  have  been  strug- 
gling to  make  some  arrangemept  to  save  his  land. 
A  Mr.  Bland  was  indebted  to  him.  and  to  Biand, 
he  applied  for  the  money.  Bland  applied  to  a  Mrs. 
Vanmetre,  who  was  in  Aw  debt  for  the  money.  She 
had  more  than  the  necessary  sum  in  paper  of  the 
Bank  of  the  Comtnonwealth,  which  she  offered  to 
furnish  to  Bland,  provided  Bbnd  would  give  her 
credit  at  the  rate  of  two  dollars  on  her  bond  for 
three  doltais  in  bank  paper.  This  was  greater  thao 
the  usual  rate  of  exchange.  Bland  was  unwilKag 
to  give  this,  unless  Blight  was  willing  to  make  this 
allowance,  to  which  Blight  disagreed,  and  thus  part  oC 
the  day  was  spent  in  chaffering  about  this  moaej^  and 
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the  sheriff  urging  Blight  to  get  the  money,  or  he  Bligrt's  ht 
would  go  and  sell  the  land,  and  reminding  Blight  at     ^^ 
the  same  time,  that  the  nrojjer  time  of  tlie  day  for  Tobin  &c. 

the  sale  of  the  land  by  law,  would  be  over  by  the  - 

delay.  Blight  assured  him  that  the  money  would 
be  had,  and  asserted  that  he  would  take  no  advan- 
tage of  the  time  of  day,  if  the  day  passed  away  and 
the  land  must  be  sold.  The  sheriff  vexed,  at  length 
determined  he  would  go  and  sell  the  land,  and  gave 
notice  to  Tobin,  the  counsel  for  plaintiffs,  that  he 
was  starting  for  tlie  purpose,  and  Tobin  started  wilh 
the  sheriff.  Blight  and  Bland  both  started  after 
them,  and  overtook  them  before  they  got  to  the 
ground,  about  seven  miles  from  town.  On  the 
way,  Blight,  in  an  ill  humor,  reminded  Tobin  that 
he  was  acting  as  his  enemy,  when  he  professed  to  be 
his  friend.,  and  was  his  agent  and  counsel,  and  told 
him  that  he  must  discharge  him  from  his  service,  as 
he  wanted  no  such  friends,  or  words  to  that  import. 
When  they  arrived  on  the  ground,  the  time  of  day 
fixed  by  law  for  selling  the  land  was  passed,  and  the 
number  on  the  ground  seems  to  have  been  the  sher- 
iff, Blight,  Bland,  Tobin,  and  the  tenant  of  Blight, 
at  whose  house  the  sale  was.  Blight  there  tendered 
the  horse  which  he  rode,  which  was  one  of  the  same 
horses  advertized  as  personalty  before  spoken  of,  to 
be  sold  in  lieu  of  the  land.  The  sheriff  took  the 
horse  and  began  to  cry  him,  and  stated  he  could  get 
no  bid.  The  tenant  of  Blight  then  offered  to  bid, 
and  Tobin  then  interfered  and  told  the  slieriff  that 
he  would  render  himself  fiable  if  he  sold  the  horse, 
and  the  sheriff  then  gave  back  the  horse  to  Blight, 
and  set  up  the  land  for  sale.  Bland  soon  bid  the 
debt  for  half  the  land,  and  when  the  land  was  struck 
off  to  him,  told  the  sheriff  that  he  had  not  the  mon- 
ey with  him,  but  the  money  was  in  town,  and  he 
would  pay  it  as  soon  as  they  returned.  The  sheriff 
refused  to  go  to  town,  but  required  the  money  on 
the  spot,  which  neither  Bland  nor  Blight,  for  whom 
Bland  had  bid  off  the  land,  had  with  ttiem.  The 
sheriff  accordingly  set  up  the  land  again,  and  refus- 
ed to  cry  the  bids  of  Bland;  and  Tobiri,  without  ' 
competition  bid  off  the  land  for  $51  in  bank  paper. 
After  the  parties  returned  to  town.  Bland  and  Blight 
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Bliobt's  ht  offered  to  the  sheriff  the  amount  of  the  executioor 

*^  and  he  refused  to  receive  it. 

vs. 

ToBiw  &0.  We  have  come  to  the  conclusion  that  the  purchuer 
^T".'  in  this  case  ought  to  he  construed  into  a  trnstee  for 
inteppo^lTaiiJ  ^^^  complainant,  although  there  is  some  difficulty 
permit  a  re-  in  saying  that  the  purchase  was  against  law;  and  we 
dempfion  M  ^[]\  J^j^  that  there  may  be  cases  where  the  chancd- 
der  e^cH*""  lorwill  interpose  and  permit  a  redemption  of  estates 
tion,  on  the  sold  un^Jer  execution,  ever  when  a  court  of  law 
jrround  of  the  would  refuse  to  set  aside  the  sale  as  a  fraudulent  vio- 
thr^heriff*^  lation  of  iaw,  because  the  chancellor  may  do  com- 
and  purchas-  plete  justice  by  restoring  the  money  paid,  which  a 
er,  where  a  cbu rt  of  law  cannot  do,  and  from  the  relation  of 
*^°"  W^not^  the  parties,  equity  may  presume  a  trust  which  some- 
set  aside  the  times  may  become  necessary  to  avoid  an  odious  spec- 
sale,  ulation  on  the  distresses  of  the  debtor. 

Indeed  cases  are  not  wanting  where  a  party  plaintiff 
Chancellors  |j^  bought  in  property  at  an  enormous  sacrifice,  un- 
re-saJes  of  ^  ^^^^  execution,  and  the  chancellor  has  directed  it  to 
property  sold  be  set  up  again  at  the  pnce  at  which  it  was  bought, 
noderexecii-  jmd  for  as  much  moreas  wouid  be  bid,  still  prcserr- 
roous'wic^rfic-  '"g  ^^^  interest  of  the  purchaser  by  securing  his  mo- 
os, ney. 

It  is  a  settled  rule  that  a  purchaser  is  not  bouiid, 
not  a^ffccted  ^^^  '^  *^'*  purchase  affected  by  the  irregularities  of 
>v  irrepulari-  the  sheriff  in  advertising  and  conducting  a  sale,  and 
ties  of  the  of-  if  injury  results^  the  party  must  take  his  remedy 
offi^era^aro*^^  against  the  sheriff.  Hence  courts  of  law  but  seldom 
liable  to  the  set  aside  titles  th US  fairly  acquired  by  an  innocent 
partj  injured  purch'xser  acting  under  the  confidence  which  ought 
to  be  reposed  in  the  organs  of  the  law. 

But  where  But  whether  there  might  not  be  -cases  of  that 

the  purchaser  kind,  where  the  chancellor  would  construe  such  a 

ductur  of  the  ^*^'^  *"^^  ^  ^''"^^>  ^®  ^^^  "^^  "^^  enquire.  Suffice 
sale,  and  it  to  say,  that  in  a  case  where  the  conductor  and  di- 
knows  of  the  rector  of  a  sale,  as  Tobin  was  in  this  instance, 
'h^^^h^*"^*^'  '^"^^^  ^^  ^^^  irregularities  of  the  officer,  and  that 
lor  may^com-  those  irregularities  had  brought  this  land  into  mar- 
pel  him  to  ket  under  circumstances  which  demanded  so  heavy 
siirrendor.the  ^  sacrifice,  he  ought  to  be  compelled  to  surrender 

title oDre-       i.    ^.^t^  .    i?       .  .  *^ 

oeivin^  his      "*s  titi^  on  receivmg  his  money. 

money  back.      j^  ^^^  ^j^^^.^  y^^^  proceeded  with  the  sale  of  the 


Digitized  by  VjOOQ IC 


TJOVEMBER,  1828.  623 

persona]  estate  at  the  proper  hour,  there  could  have  Blight's  hs 
been  no  necessity  of  selling  this  land.      The  cir-     ^^^^ 
camstance  of  omitting  to  sell  the  personalty,   and  Tobi:^  &g. 

then  insisting  on  the  sale  of  lands  of  $5000  in  value,  

to  satisfy  an  execution,  not  amounting  to  $100,  at  an  Irregularities 
hour  when  the  attorney  who  only  could,  and  did  ^^  the^g^le^^^ 
direct  the  sale,  could  purchase  it  at,  not  much  more 
than  $25  in  specie,  and  that  without  competition 
raises  too  violent  a  presumption  of  combination  be- 
tween the  two,  to  permit  this  sale  to  carry  the  title 
forever- 

This  conclusion  is  not  a  little  strengthened  by  the  CoDtroller  of 
circumstance  of  the  attorney  d<4erring  the  sheriff  ^avfiftTre-^'' 
from  selling  the  horse,  in  order  that  the  land  might  vented  the 
be  sold.     The  fact  was,  the  execution  was  laid  upon  sheriff  from 
the  horse,  and  the  authority  of  the  sheriff  to  sell  fhrp^rsonll 
him  was  complete,  and  all  that  stood  in  the  way  of  propf^rty  sur- 
his  sale  then,  before  the  land,  (as  was  the  rightful  nndered  by 
course)  was  that  the  then  time  and  place  was  not  ad-  ^®^®o5d*"yiJh- 
vertiscd.     This,  however,  was  waived  by  Blight,  out  notice, 
But  the  attorney  by  his  advice,  defeated  the  sale  of  and  then  pur- 
the  horse,  and  thus  reached  the  land.  ?**^f^.  ^**® , 

land  himself. 

It  is  also  proper  here  to  take  notice  of  the  accounts  compelled  lo 
of  the  parties  brought   into  view  by  the  plead-  ae^^ion.*^^" 
ings.     Blight  insists  that  Tobin  has  received  more 
of  his  money  than  is  sufficient  to  pay  the  price  of  Accounts  be- 
this  land,  and   has  adduced  proof  of  his  receiving  twecn  Blight 
money  to  some  amount.     Tobin  admits  the  receipt  ^^^JJ^J^"  *® 
of  some  money,  but  alleges  that  Blight   owed  him 
for  fees,  and  has  proved  that  he  acted  as  counsel  for 
Blight,  so  as  to  be  entitled  to  fees  to  a  greater  value 
than  what  he  has  received;  also  that  he  has  made 
some  disbursements  for  Blight.     If  these  services 
were  rendered  as  counsel  for  Blight,  in  the  recovery 
of  rents  only,  then  Tobin,  by  the  contract  proved, 
is  entitled  to  one  third  only.     If  the  services  were 
rendered  in  other  cases,  then  he  is  entitled  to  rea- 
sonable fees.     As  Blight,  therefore,  or  his  repre- 
sentatives, must  restore  the  purchase  money,  paid 
for  the  land,  scaled  to  its  specie  standard,  so  an  ac- 
count must  be  taken  of  the  money  of  Blight,  col- 
lected by  Tobin,  allowing  him  one  third  thereof,  for 
his  services  as  counsel,  as  far  as  rent  is  concerned, 
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Blioht^a  ht  and  reasonable  fees  for  other  serrioes;  and  BlVf^ 

^^  must  also   be  charged  with  the  prioe  of  the  land, 

ToBiN  &o.      ^^^  >^  ^he  balance  be  io  favor  of  Tobin,  the  court 

1...^.....  below  must  see  to  the  payment  thereoi^  before  giv'nf 

a  decree  for  the  tide. 

This  account  must  be  taken  in  the  case,  wherein 
Derreein  the  Blight  was  plaintiff,  and  Tobin,  Morrison  Dewit, 
land  ?n  ^^^  Wooldridge  and  others,  are  defendants;  in  which 
<rraysoD.  Tobin,  on  the  restoration  of  his  money,  must  be  de- 
creed to  release,  and  convey  the  lOOO  acres,  and  al- 
so all  that  part  of  Blight ^s  land  lying  in  Grayson, 
which  he  naa  not  sold  and  conveyed  to  Wooldrldge 
and  others,  and  the  bill  must  be  dismissed  as  to 
Wooldridge  ftc.  grantees  of  Tobin,  and  an  assess 
ment  of  the  value  of  the  land  conveyed  to  them  res- 
pectively by  Tobin,  must  be  made  by  commission- 
ers, and  Tobin  must  be  decreed  to  pay  the  amomt 
thereof  to  Blight's  representatives.  Morrison  and 
Dewit,  who  are  mortgagees  of  the  1000  acres,  and 
who  profesb  their  readiness  to  release  it>  must  he  de- 
creed to  reconvey  without  coste. 

In  the  case  where  Blight  is  complainant,  and  To- 
Decreeinthe  bin,  Woods  and  Johnson,  ave  Aetendants  the  do* 
cRte  Of  the     feiidants,  on  receiving  the.price  paid  bv  them,  assess- 
ed  in  specie  with  its  interest,  must  be  decreed  to  re- 
convey  all  the  lands  lying  in  Hart  county,  with 
costs. 

The  decree  in  the  writ  of  error,  Blight's  repre- 

©ecree  in  the  sentatives   VS.  Tobin,  Wooldridge  &c.  must  be  re- 

ca8c  of  the     versed  witii  costs,  against  all  the  defendants,  except 

land  ill  Har-  Morrison  and  Dewit,  and  the  cause  be  remanded  for 

proceedings,  not  inconsistent  herewith. 

In  the  case  of  Blight  vs.  Tobin,  Wood  and  John* 
Mandate  in    son,  the  decree  must  bo  reversed  with  costs,  and  the 
4he  Hart  case  cause  be  remanded  for  new  proceedings,  not  incon- 
sistent herewith. 

Tobin  must  pay  the  costs  of  the  writs  of  error 
X:o8ts.  prosecuted  by  him,  in   the  suit.  Blight  vs.   Tobin, 

WooWriilge  and  others,  as  he  has  failed  to  prose- 
cute it  with  effect. 
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PeiiHdn  far  a  Rehearing^  by  Ben.  Hardin.  Bliort^b  hs 

The  undersigned  who  argued  the«e     ^^ 
causes  in  the  court  below  for  Tobin,  has  this  morn-  Tobin&c. 
hig  for  the  first  time  learned,  that  this  court  had  — —...^ 
given  an  opinion,  which  ^e  has  in  part  examined,  Petition  for 
and  haS)  in  equal  haste,  drawn  this  petition  for  a  reb^nDg. 
rehearing,  as  'he  understands  the  court  is  to  adjourn 
ifi  a  few  minutes.     As  to  the  one  thousand  acres,  the 
court  has  construed  Tobin  into  the  character  of  a 
trustee  in  his  purctiase.     Upon  what  principle  they 
have  done  it,  I  am  at  a  loss  to  conjecture.     Was  he 
Blight's  agent  in  the  sale  of  that  land.^    I  answer, 
no.     He  was  the  attorney  on  the  other  side;  and  be- 
fore the  sale  Blight  dismissed  him  from  all  other 
agencies. 

Had  he  any  money  of  Bli||rht's  in  his  hands.^  I 
answer,  not  one  cent.  The  doctrine  about  a  coun- 
sel being  construed  into  a  trustee,  cannot  be  sustain- 
ed; but  if  it  could,  it  is  a  trustee  for  the  person  who 
employed  him,  and  not  the  adversary  oi  his  client. 
There  are  but  two  trusts  resulting  by  operation  of  c- 

uity  known  to  the  books,  since  the  statute  of  frauds. 

>ne  is,  where  A  is  furnished  by  B  with  the  funds  to 
purchase  land  for  him,  and  A  promises  to  make  the 
purchase,  and  then  fraudulently  purchases  in  his  own 
name.  The  other  is,  where  property  is  conveyed 
in  trust  for  particular  purposes,  and  no  disposition 
made  of  the  remainder.  Then  equity  implies  a  re- 
sulting trust  by  implication  after  the  objects  of  the 
trust  are  answered:  See  2  Vol.  of  Fonbkiique,  116, 
117)  118,  and  Shepherd's  Touchstone.  In  truth  and 
fact,  to  give  our  statute  of  frauds  a  fair  construction, 
there  ought  only  to  exist  the  latter  kind  of  trust,  as 
all  other  trusts  are  within  the  mischief  of  that  sta- 
tute. I  have  been  informed  that  no  counsel  ar- 
fued  for  Tobin;  he  would  have  attended  himself, 
have  no  doubt,  had  it  not  been  for  a  belief  that  the 
court  would  not*  decide  causes  argued  or  submit- 
ted last  term.  .  It  is  hoped  that  a  rehearing  will  be 
granted*. 

JbisvotT  to  iht  Petithny  by  Pa^trick  H.  Darbt. 

In  this  cause  the  court  was  under-  Aniwer  to 
stood  to  subject  the  hnd  to  redemption,  on  the  ^«  P«^^^°* 
Vol.  VII.  4  D 
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TOBW  Ice. 

Antwerto 

thep«UiicMk 


Bligbt's  hfl  principle,  tlial  there  are,  and  may  be,  eaiee  of .. 

^^  tbip,  where  the  purchaser  hol<w  a  oflnfrol  over  the 

aale,  and  there  ia  great  iaadefuocy  o^  priee^  aod  all 
other  fticta  in  the  cmise  will  be  takeo  as  evideoce  A- 
ther  M  fipau4»  or  such  hardship  as  to  warrant  a  le- 
dea^ptioQ,  bv  the  payeseni  of  purchase  money  and  in- 
terest. And  that  this  is  one  of  those  cases.  But 
these  iMTinc^iles  aside,  Tobin  was  a  pm-chaser  with 
notice  of  the  acts  of  the  sheriff  in  not  aeUing  the 
personal  property,  and  that  that  miseondact  of  the 
sheriff  was  produced  by  Tobin. 

On  princinle,  as  well  as  on  authority,  the  decisien 
is  roaintainame  on  dear  principles  of  law  and  equf- 
ty,  by  the  books  and  authorities  cited  by  the  cotirt. 

The  Court  overruled  the  p^ition, 
and  the  decision  stands  unaltered. 

J9er^  for  complainants;  Wkktifft  md  Ma^  for 
defendants. 


Case  132.        ^rror  to  the  {general  Court ;  Jork  L.  6&id«k8  and  Hjerrt  I^  • 

TiiB,  Judges. 

IFt/b.  JUbfoted.  Parol  evidence.  StahUes.  fkmds. 
November  29.  Jadge  Owbiay  delivered  the  opinion  of  the  coart 

Or  the  tendi  day  of  May,  182S|  Win- 

Last  will  of    ny  Webb,  in  dot  form  of  law  made  and  published 

Winny  Webb  jier  lust  wiU  and  testament  in  writins,  and  on  the 

pubiubed.      twenty  ninth  of  August  thereafter,  &^  in  proper 

form,  attached  thereto  a  codicil  makim;  a  slight  al* 

leratioti  in  her  will. 


Probate  of 
thewiU. 


In  "September,  18^3^  the  testatrix  departed  this 
life,  and  her  will  and  codicil  was  afterwards  proved» 
and  admitted  to  record,  Matthew  T.  Scott,  one  of 
the  executors  therein  named,  at  the'same  time,  taking 
upon  himself  the  execution  ^f  the  will. 

At  the  date  of  the  will,  the  testatrix  was  possessKi 

3al>«tance  of  of  a  large  estate  both  resd  and  personal,  most  of 

tha  will.        which  was  by  its  provisions  distributed  qjecificafly 

among  her  relations;  but  there  is  no  clause  in  the 
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will  disposing  of  the  residiie  of  ^r  eatole^.  after  WsBa'sbt 
paying  ctobts  and  legacies.  ^^ 

The  residue,  though  small  in  comparison  with  the  Wua. 
entire  estate,  amounts  to  several  thousand  dollars,  T~      ~ 
and  consists  altogether  in  debts  owing,  and  other  theo^tenot 
personal  estate.  devised. 

Claimii^  to  be  entitled  to  the  residue,  James  Bill  of  Janes 
Webb  exhibited  his  bill  in  equity  a^iunst  Scott,  the  w«bb,aiid 
executor,  and  the  heirs  of  the  testatrix,  and  on  hear-  ^^f^^ 
ing,  the  court  pronounced  a  decree*  in  his  favor  for  nndeniad 
the  amount  thereof.  property. 

The  facts  proved  in  the  cause,  and  upon  which  the  ErideDce 
decree  in  favor  of  the  complainant  was  made,  are  that  the  tes- 
*^ri^%  these.  ^^^i 

On  the  day  of  its  date,  the  will,  at  the  request  of  Jj^rtTdlliS' 
the  testratrix,  was  written  by  a  Mr  John  H.  Jones,  in  deTuiDg  the 
lier  presence,  and  at  her  request.     Each  of  the  be*  readneofber 
quests  were  dictated  by  her,  and  after  the  will  was  ®'***®,^J^®-. 
concluded  it  was  read  over  to  the  testatrix,  signed  ^^^J^  be  o- 
by  her,  and  attested  by  two  witnesses  in  her  pre*  mitted  by 
sence.    But  whilst  writing  the  wiU,  Jones  was  more  '^*5J"»  **"J 
thim  once  told  by  the  testatrix  to  insert  a  clause  in  JJayVbelte^" 
favor  ct  James  Webb,  for  all  the  residue  of  her  es-  ed  was  them. 
tate  after  the  payment  of  debts,  legacies  Ice.    No 
such  clause  was  however  inserted,  but  through  the 
neglect  of  Jones,  who  at  the  time  was  somewhat  in- 
disposed, was  omitted,  though  at  the  time  she  sign- 
ed the  will,  and  until  her  death,  it  was  thought  by 
the  testatrix  that  the  will  contained  a  bequest  of  tfaio 
residue  of  her  estate  aftw  paying  debts,  legacies  Alc. 
to  James  Webb.    It  does  not  appear  that  in  omit- 
ting the  residuary  bequest  any  fraud  was  intended 
by  Jones,  or  that  any  of  the  heirs  of  the  testatrix 
were  in  any   manner  instrumental  in  caiMiag  the 
omission. 

These  are  the  material  and  prominent  frets  prowd  Queition 
in  the  cause,  and  the  question  is,  whether  upon  this  stated, 
proof  it  was  correct  for  the  court  to  supply  the 
omission  in  the  will  and  decree  the  residue  of  the  es- 
tale  not  iliaposed  of  by  the  will  as  written  to  James 
Webb. 
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Prior  will  of 
the  testator, 
containini^ 
the  clauM 
omitted  in 
the  last. 


IVbbb^i  hs         Another  question  was  debated  at  the  liar  by  d» 

v*«  counsel  of  James  Webb,  and  it  may  not  be  improper 

'^^'  to  notice  it  before  we  proceed  to  examine  that  alrea- 

"*  dy  stated,  and  upon  the  solution  of  which  the  cause 

must  ultimately  turn. 

The  bill  charges  that  the  testatrix  bad  previously, 
in  1821,  made  and  published,  in  due  form,  another 
will,  in  which  the  residue  of  her  estate,  after  paying 
debts  and  legacies,  was  bequeathed  to  James  IVebb. 
This  will  is  refered  to  and  made  an  exhibit  in  this 
cause;  and  it  is  contended  by  the  counsel  of  James 
Webb,  that  as  the  will  of  1823  contains  no  revoking 
clause,  the  will  of  1821,  as  regards  the  residuary  be- 
quest, is  still  operative;  and  that  even  were  it  inconi- 
petent  for  the  court  to  supply  the  omission  in  the 
will  of  1823,  upon  the  facts  proved,  yet  the  com- 
plainant, James  Webb,  is  entitled  to  the  residue,  un- 
der the  will  of  1821,  and  that  it  was  correct  in  the 
court  below  to  decree  accordingly. 

It  is  evident,  however,  that  nothing  in  sapport  of 
Lack  of  proof  the  decree  which  was  pronounced  io  liivor  of  James 
^f  the  exocu-  Webb  for  the  residue  undisposed  of  by  the  will  of 
1823,  can  be  drawn  from  the  wiW  ot  \%%\ ,  referred 
to  in  the  bill.  The  execution  of  that  will  by  the 
testatrix,  Winny  Webb,  is  not  admitted  by  her  heirs, 
tfid  though  expressly  put  upon  the  proof  of  every 
thing  necessary  to  entitle  him  to  relief,  James  Webb 
has  totally  failed  to  prove  by  either  of  the  subscrib- 
ing witnesfus,  that  it  was  executed  by  her,  nor  does 
it  even  appear  from  the  record  before  us,  that  it  was 
ever  subscribed  by  her.  To  bestow  further  notice 
on  the  will  referred  to,  would  therefore  be  altogeth- 
er useless,  so  self  evident  is  the  proposition  that 
none  of  its  provisions  can  avail  the  complainant  in 
this  case. 

Having  disposed  of  the  will  of  1821,  we  shall 
return  to  the  question  first  propounded,  and  examine 
whether,  upon  the  facts  proved,  it  was  competent 
for  the  court  to  supply  the  omission  in  the  will  of 
1823,  and  to  decree  the  residue  of  the  estate  not 
disposed  of  by  that  will  to  the  complainant  Webbw 

If  the  residue  undisposed  of  by  the  will,  consisted 


tion  of  the 
prior  will 
keld  fatal  a- 
gainst  its  ef- 
fect here .» 
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0f  real  instead  of  personal  estate,  it  would  seem  Webb's  hs 
perfectly  clear  that  the  omission  could  not  be  sup-  _   ^^* 
plied  by  the  evidence  in  the  cause  so  as  to  authorize     ^^^* 


a  decree  in  favor  of  James  Webb.     The  evidence  as  parolevi. 
respects  the  omission  in  the  will  is  madeiip  by  the  denceisnot 
swearing  of  witnesses^  and  to  allow  testimony  of  **^'"*^^*^^®to 
that  sort  to  change,  alter,  or  add  to,  written  devises  clause  in  a 
of  real  estate,  would  not  only  violate  one  of  the  will  devising 
most  firmly  settled  rules  of  evidence,  but  would  also  ^a.'  e«tate, 
be  in  direct  opposition  to  the  statute  which  requires  mTstake.^^ 
wills  to  pass  real  estate  to  be  in  writing. 

But  the  residue  undisposed  of  by  the  will  consists  Qae«tion  in 
not  of  real,  but  personal  estate  only,  and  as  person-  case  of  per- 
al  estate  may  be  disposed  of  by  nuncupative  will,  ^^^^  estate. 
it  may  be  contended  that  the  rule  is  diiferant,  and 
that  parol  evidence  ought  to  be  allowed  to  supply 
and  add  to  the  will  the  omitted  bequest  of  the  resi- 
due of  the  testatrix's  estate.  The  argument  is  indeed 
plausible,  and  would  be  deserving  high  consider- 
ation, provided  there  were  no  restrictions  upon.the 
power  to  dispose  of  personal  estate  by  nuncupative 
will,  and  provided  the  evidence  in  the  cause  brought 
the  case  within  the  restrictions  prescribed  for  oe- 
quests  of  that  sort.  But  it  will  be  (jerceived,  by  ad- 
verting to  the  act  of  assembly  on  that  subject,  that 
the  legislature  have  imposed  various  restrictions  on 
the  power  of  disposing  of  personal  estate  by  nuncu- 
pative will,  and  by  turning  to  the  evidence  in  the 
cause,  it  will  be  found  that  the  present  case  is  not 
brought  within  the  restrictions  prescribed. 

The  act  provides:  "No  nuncupative  will  shall  be  statute  in  re- 
established, unless  it  be  made  in  the  time  of  the  last  lationtonaa- 
sickness  of  the  deceased,  at  his  habitation,  or  where  ^'"P^^ive 
be  hiith  resided  for  ten  day  next  proceeding,  ex-  ^'  ^* 
cept  where  the  deceased  Is  taken  sick  from  home, 
and  dies  before  he  returns  to  such  habitation;  nor 
where  the  value  exceeds  ten  pounds,  unless  it  be 
proved  by  two  witnesses,  that  the  testator  called  on 
some  person  present  to  take  notice  or  bear  testimo- 
ny that  such  is  his  will,  or  words  of  the  like  im- 
port." 

^^After  six  months  have  elapsed  from  the  time  of 
speaking  the  pretended  testamentary  words,  no  tes- 
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WsBB's  bs     timony  shall  be  received  to  prcnre  a  tiuncdprti^re 
^  ^^  will,  unless  the  testimony,  or  the  substance  thereo!, 

"''' shall  have  been  committed  to  writing  within  six 

days  after  making  the  will." 

The  evidence  in  the  cause,  though  it  goes  to  prove 

To  sopply  a    that  the  writer  of  the  will  was  instructed  by  the  tes- 

claasein  a      tatrix  to  insert  a  bequest  in  favor  of  James  Webb, 

iSJ'^nar  *^  ^^  residue  of  her  estete,  and  though  when  sign- 

e^ftte,  the      ed  by  the  testatrix,  the  will  was  thought  by  her  to 

bluest  ought  contain  such  a  bequest,  but  does  not,  and  through 

to  be  proved   ^\^^  neglect  of  the  writer  appears  to  have  been  omit- 

paUTe^wSr    *^^»  y®*  ^  *s  ^y  ^'*®  testimony  of  one  witness  only 

ihat  those  facts  are  made  to  appear,  and  thou^^  the 

residuaiy  estate  exceeds  the  value  <yf  ten  poimds  it  is 

not  attempted  to  be  Droved  that  the  testimony  of 

that  witness,  or  the  substance  thereof,  was  committed 

to  writing  within  six  days  after  the  making  €f  the 

win;  and  not  only  so,  but  more  than  six  months  had 

elapsed  from  the  date  of  the  will  before  his  suit  was 

commenced  by  James  Webb. 

To  allow  the  will  to  be  added  to  by  evidence  oT 

Parol  evi-  this  sort,we  sbou1d,therefore)T\ot  only  virtuaUy  break 

(lence  has  down  the  restrictions  placed  by  the  legislature  on 

been  admit-  jj^g  power  of  disposing  of  personal  estate  by  will, 

the  proviB'^  ^"t  we  should  be  introducing  a  rule  of  property 

ioDB  of  wills  hitherto  unknown  to  the  law,  and  not  recognized  by  ^ 

in  cues  of  approved  precedents. 

Cases  are  to  be  found  in  which  parol  evidence  has 
Cases  of  the    been  sometimes  let  in,  to  control  written  wills  and 
of  mtoUv^^  ^^^^^  instruments,  but  in  every  such  case  fraud  is  the 
denceto  con-  alledged  ground  and  object  of  the  parol  evidence. 
troi  writings.       j^  j^.^  treatise  on  the  statute  of  frauds,  it  is  said 
by  Roberts,  (75)  ^Hhopgh  the  statute  may  have  in- 
creased the  jealousy  of  parol  evidence,  yet  it  raises 
no  barier  against  its  admission  where  it  professes 
and  tends  to  support  a  charge  of  fraud.    Tlie  anti- 
pathy of  the  law  brestks  through  all  reserves,  to  ac- 
complish the  overthrow  c^  deceitful  oontrivanoes. 
Thus,  although  evidence  to  shew  that,  by  an  laid- 
vertent  phrase  in  a  will,  the  testator  has  made  o. 
provision  contrary  to  his  real  intention,  would  pro- 
bably be  rejected;  yet  if  it  extend  to  prorc  that 
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the  testator  had  been  led  inta  the  e^ror  by  the  de-  Webb's  bs 
signing  misrepresentations  of  persons  attending  his  _  ^^- 
aick  bed,  the  charge  of  fraud  woald  let  in  the  evi-  '"^' 
dence  proposed. "  Again,  page  79,  hesays,  ^Hhe  frauds 
however,  must,  in  these  cases,  be  the  alleged  ground 
and  object  of  the  parol  evidence.  Where  fraud  is 
alleged  in  the  bill,  and  the  evidence  goes  to  establish 
it,  the  statute  of  frauds  may  very  properly  be  put 
out  of  the  way,  since  the  object  of  the  evidence  is  not 
properly  to  contradict  the  instrument,  but  to  raise 
an  equity  dehors  the  instrument,  in  contravention  of 
a  purpose  which  no  law  or  statute  will  be  suffered 
to  assert  or  protect."  And  in  illustration  of  the 
same  principle  he  proceeds  to  remark,  that  trustsand 
provisions  have  sometimes  been  added  to  instru- 
ments to  eflectuaie  the  intention  of  the  party,  when 
suppressions  or  omisuons  have  been  induced  by  the 
fraud  or  misrepresentations  of  others.    But  he  has 

fiven  no  case  where  omissions  not  soperinduoed  by 
raud  have  ever  been  made  the  foundation  of  the  ac- 
tive interference  of  the  court  in  favor  of  a  com« 
plainant,  seeking,  by  the  production  of  parol  evi- 
dence, to  add  to  the  provisions  of  a  will. 

If  therefore,  in  England,  where  greater  latitude  in  statute  of 
departing  from  the  strict  letter  of  the  statute  of  !"^^»»  *"^ 
frauds  has  been  indulged,  than  by  the  courts  of  this  I^^l^s. 
country  has  been  thought  allowable,  the  omission 
of  a  bequest,  not  occasioned  by  fraud,  but  by  neglect, 
would  form  no  ground  for  supplying  the  omission 
and  adding  to  the  will,  in  this  country,  where  the 
letter  of  the  statute  is  regarded  with  greater  strict- 
ness, the  reason  is  still  stronger  for  refusing  the  aid 
of  the  court  to  supply  the  omissions  alleged  by  the 
complainant,  and  attempted  to  be  proved  by  parol 
testimony  only. 

The  decree  must  be  reversed  with  cost,  the  cause  Decree  and 
remanded  to  the  court  below,  and  a  decree  there  en-  mandate. 
tered,  disodssing  the  bill,  with  cost. 

Oriiknim  and  7.  «d.  MwrthaU  {or  plainttA;  JIfoyes 
and  Buggii^  for  defendant. 
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Fhelps  sells 

J)art  of  the 
and  tn  Davis, 
and  he  agrees 
to  pay  the 
Stones. 


MONROE'S  REPORTS. 
Davis  and  Stones  vs,  Phelps. 

Appeal  from  the  Madieoh  circiiit;  Geo.  Shanivo?i  Jadge.     « 

Bmik  note  contracts.  J\Sarigagt9.  Conditional  sales.  Prat' 
tice.  Vendor  and  Vendee,  Liens.  Error.  RofOs.  Ai- 
tereM.  Costs. 

Judge  Mills  delivered  the  Opinion  of  the  Court. 

On  theSOth  of  April,  1823,  Philip 
Phelps  being  seized  in  fee  of  a  tract  of  land,  con- 
veyed it  to  Samuel  and  James  Stone,  by  a  deed  mth 
general  warranty,  expressing  a  consideration  of 
eight  hundred  dollars. 

At  the  same  time,  the  said  James  and  Samuel  Stone 
executed  to  said  Phelps  a  writing  reciting  that  they 
had  received  such  conveyance;  that  Phelps  was  in- 
debted to  them  about  one  hundred  dollars;  that  they 
had  loaned  him,  that  tlay,  eighty  dollars  more,  and 
were  to  furnish  him,  from  time  to  time,  what  goods 
he  might  want,  and  also  two  hundred  and  fifty  dol- 
lars more  between  the  date  of  the  writiag  and  the 
ensuing  fall,  as  it  might  suit  tiiem,  it  being  under- 
stood that  the  whole  money  and  gQod&  60  furmsbed, 
should  not  exceed  five  or  six  hundred  dollars.  It 
was  further  stipulated  that  said  Phelps  wished  to 
purchase  the  land  back  so  soon  as  he  mi^ht  find  it 
convenient,  and  they  would  re-sell  it  for  the  amount 
of  his  accounts  and  notes,  which  they  might  have 
against  him;  that  is,  when  he  paid  them  the  whole 
of  his  debt,  they  were  to  convey  to  him  the  land 
above  descrilied,  provided  the  payment  was  made 
in  two  years,  and  they  were  to  account  to  him  for 
the  rents  of  the  land,  except  the  rent  of  the  current 
year,  which  Phelps  was  to  receive,  and  afterwards 
they  were  to  have  the  possession. 

On  the  20th  March,  1824,' Phelps  sold  eighty 
acres  of  the  same  land  to  William  Davis,  leaving 
a  |)art  contained  in  the  conveyance  to  tht.Stones  un- 
sold, at  the  price  of  $1 2  per  acre,  amounting  to  $960, 
$194  50  of  which  Davis  paid  him  in  hand;  and  the 
parties  to  this  contract  entered  into  a  writing,  in 
which  it  was  stipulated  that,  in  order  to  obtain  the  ti- 
tle it  was  necessary  to  pay  to  the  Stones  about  $400  in 
gold  or  silver,  and  that  Davis  should  pay  said  debt, 
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or  wliatever  was  due  to  the  Stones,  and  have  a  credit  Davis  &c. 
for  it  in  the  price  of  the  land,  which  payment  was  p^jj^pg 
to  be  made  on  the  1st  of  January,  1825,  and  the  bal-  ^^^^^' 
ance  of  the  purchase  money  was  to  be  paid  to  said 
Phelps  on  the  same  day^  if  the  money  was  got  from 
Moses  Reynolds,  to  whom  Davis  had  sold  a  tract  of 
land;  if  not  then,  the  payment  was  to  be  made  with- 
in one  year  thereafter,  Davis  paying  interest.  Phelps 
also,  in  said  writing  between  himself  and  Davis, 
transferred  the  writing  which  he  held  for  the  re- 
demption and  re-conveyanoe  of  the  title,  and  Phelps 
was  to  convey  said  title  with  warranty  to  Davis,  so 
soon  as  Davis  paid  the  Stones  what  was  due  to  them, 
and  so  soon  as  Phelps  coufd  get  the  title  from  Sam- 
uel Stone,  and  the  representatives  of  James  Stone, 
he  having  departed  this  life. 

On  the  27th  of  May,  1825,  Phelps  brought  his  Judgment  re- 
action of  covenant  on  the  writing  executed  between  coVered  by 
him  and  Davis,  and  recovered  a  judgment  against  oaFw'onh^ 
Davis,  in  damages,  equal  to  the  whole  price  of  the  coyenaat. 
land,  except  tlie  $194  50  jiaid  in  hand,  and  except- 
ing also  the  last  payment,  which  was  contingently 
suspended  till  the  first  day  of  January,  1826. 

To  enjoin  this  judgment,  Davis  filed  his  bill  in  Davis'  biiia- 
Muity  against  Phelps  and  the  Stones,  charging  that  S^iust  Phelpi 
Phelps  was  insolvent;  that  he  could  not  get  the  title  gjjfn^ 
except  from  the  Stones;  that  Phelps  had  misrepre- 
sented his  debt  due  to  the  Stones,  and  that  it  was  far  ( 
beyond  $400,  and  that  the  Stones  contended  they 
were  not  bound  to  convey  the  land  at  all,  and  that 
their  purchase  was  a  conditional  sale  and  not  a  mort- 
gage; that  the  sum  due  to  the  Stones  was  in  Com- 
monwealth's bank  paper,  but  was  secured  by  notes 
calling  for  dollars.     He  prays  that  the  account  be- 
tween the  Stones  and  Phelps  may  be  settled,  and 
that  the  debt  may  be  discharged  out  of  what  he  ow- 
«d  Phelps,  and  the  rents  settled  and  decreed  to  him 
from  the  tfme  he  ought  to  have  had  the  title,  and 
that  a  conveyance  should  be  made  to  him,  and  for 
general  relief. 

Phelps  answered,  contending  that  he  did  not  owe  TPh«lp8' an- 
to  the  Stones  more  than  $400,  and  insists  that  the  crog^bui  ag'st 
aoccunts  should  be  isettled  between  him  and  the  the  stouet. 

Vol.  VII.  4  E 
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Davm  Sic* 
Thklpb. 


Answer  of 
the  Stones. 


Stones;  that  Davis  should  be  compelled  to  pay  Ibe 
amount  due  the  Stones,  and  that  the  Stones  shouUL 
be  compelled  to  convey,  and  Davis  to  accept  the  ti- 
tle, and  to  pay  the  whole  balance  of  the  land.  He 
charges  that  the  sum  due  to  the  Stones  was  in  bank 
paper,  then  greatly  depreciated,  though  the  notes 
were  drawn  for  dollars,  and  he  requires  the  demand 
to  be  scaled;  and  makes  bis  answer  across  biUa- 
gainst  both  Davis  and  the  Stones. 

The  Stones  answer  both  the  original  bill  and  this 
cross  bill,  and  insist  that  their  purchase  was  a  con- 
ditional sale,  but  they  are  still  willing  to  convey  the 
land,  if  the  debt  due  them,  is  paid.  They  admit 
that  the  sum  due  them,  though  nominally  specie,  is 
in  paper  of  the  bank  of  the  commonweaJth,  which 
they  are  willing  to  receive,  and  nothing  else,  and  if 
that  is  not  paid  to  them,  they  refuse  to  convey;  and 
they  exhibit  the  amount  of  their  demands  due  by 
note,  and  express  a  willingness  to  settle  and  give 
credit  for  the  rents. 

The  court  below,  through  the  intervention  of  a 
Decree  of  the  commissioner,  settled  the  account  between  Phelpa 
circuit  court  ^^^  ^j^^  Stones,  and  liquidated  t\\e  banV  paper  to 
specie,  and  calculated  interest  thereon,  and  gave  cre- 
dit for  the  rents  received  by  the  Stones,  and  decreed 
that  Davis  should  pay  the  balance  by  a  certain  day, 
and  if  he  failed  to  do  so,  that  the  land,  or  that  part 
of  it  which  Davis  had  bought,  should  be  sold  to  pay 
the  debt;  and  if  that  was  not  enough,  then  the  other 
part,  not  sold  to  Davis,  should  be  sold,  and  the  a- 
mount  thus  discharged;  and  also  directed  convey- 
ances to  be  made  to  Davis,  if  he  paid  the  amount. 

From  this  decree^  both  Davis,  the  complainant  in 
Orounds  re-    the  original  suit,  and  the  Stones,  who  were  defend- 

sfnn^?  ^^  *^®  *"^*  ^"  ^^^  *^"'^®'  ^^^^  appealed.  It  is  here  insisted 
by  the  Stones,  that  they  ought  to  have  had  the  a- 
mount  due  to  them,  allowed  in  paper  of  the  bank  of 
the  commonwealth  specifically,  and  ou^kt  not  to 
have  been  compelled  to  part  with  their  title  unless 
this  had  been  granted. 

They  attempt  to  support  this  by  insisting  that  the 
title  made  to  them  was  a  conditional  sale,  and  not  a 


Stones. 
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mortgage;  and  consequently,  that  the  right  to  re-  Davtb  &c. 

purchase  was  forfeited,  and  could  only  be  decreed  p    ^^' 

on  the  terms  offered  in  their  answer,  which  was  to * 


take  the  bank  paper  now;  and  also,  on  the  further  Marks  of  a 
ground  that  they  would   have  a  right  to  recover  mortgage,  in 
bank   paper,  specifically,   by  the  remedy  given  by  contradis- 
act  of  assembly,  and,  therefore,  they  ought  to  he  al-  condiUonal^ 
lowed  to  recover  it  on  their  mortgage,  or  their  elec-  sale, 
tion  to  do  so. 

As  to  the  first  ground,  the  question  between  a  v^bere an  ob- 
mortgage  and  conditional  sale  is  often  one  of  difficul-  ligation  is 
ty,  because  it  is  a  question  of  intention  often  to  be  in-  ^IJjak'e^Ji. 
ferred  from  the  acts  and  understanding  of  tlie  par-  money,  in- 
ties,  without  any  express  declaration  or  evidence  on  stead  of  com- 
the  subject.     But  in  this  case  we  do  not  conceive  the  mo^jwealth's 
question  difiicult.     The  deed,  it  is  true,  is  absolute  thechanqef- 
on  its  face,  but  the  instrument  of  writing,  executed  lor  will  not 
at  the  same  time,  is  a  complete  defeasance  on  con-  a^^ow  the 
dition  of  the  repayment  of  the  money,  and  all  such  j^^gja}  ^^  ih^ 
writings  will  be  taken  together  in  a  court  of  equity,  paper;  but 
as  one  instrument,  and  have  ever  been  construed  as  **^«  specie 
a  mortgage,  as  much  so  as  if  the  condition  was  in-  lap^r  wheif 
serted  in  the  deed,  unless  there  is  something  in  the  due,  within* 
terms  of  the  writing,  or  circumstances  of  the  case,  terest,isthe 
which  forbids  that  interpretation.     Construing  these  t^°j""^anil: 
writings  in  this  manner,  it  is  clear  that  the  Stones 
kept  the  debt  due  to  them  entirely  distinct  from  the 
price  of  the  land,  and  the  debt  was  never  supposed 
to  be  extinguished  by  it,  during  the  period  for  a  re- 
purchase.    The  Stones  took  notes  to  close  the  ac- 
counts long  after  the  deed,  and  preserved  in  their 
own  hands  other  legal  remedies  besides  resting  up- 
on the  title  to  the  land.     Tliey  could,  by  an  actioa 
or  actions  of  debt,  at  any  time,  have  recovered  their 
demands,  and  at  all  times  had  their  election  to  do  so; 
'when  if  it  was  a  conditional  sale,  the  debt  would 
have  been  discharged  by  the  conveyance,  and  could 
only  have'fceen  resuscitated  by  the  repurchase.  The 
parties  continued  to  treat  it  as  a  mortgage,  and  to 
make  further  advancements  upon  it,  and  we  have, 
under  these  circumstances,  no  hesitation  in  constru- 
ing this  conveyance  to  be  a  mere  security  for  money, 
and  therefore  redeemable  in  a  court  of  justice,  as  a 
mortgage  would  be  after  the  condition  was  forfeit-     .' 
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Davu  Ac.      ed.     The  right  to  redeem  does  not,  therefore,  reft 

p^  ^  on  the  answer  of  the  defendants,  but  exists  in  equity, 

"^'         independent  of  the  answer;  and  the  Stones  can  only 

be  entitled  to  receive  that,  which  Phel{)s  is  legally 

liable  to  pay. 

As  to  the  second  grounds  of  the  Stones  having  a 
Mortgaeor^f  right  to  recover  paper,  specifically,  in  a  court  of  la w^ 
»^^*^if  *^  **  °**^  admitted  that  they  could  so  recover.  The 
doe,  does  not  notes  are  not  made  payable  in  bank  paper  on  their 
affect  hu  face,  which  is  an  indispensable  requisite  of  the  gta- 
"^er  thT"  ^^^^'  '^^^  notes  are  simply  drawn  for  dollars,  and 
^ctoofafoit  therefore  on  tlieir  face  could  demand  specie,  and  it 
to  fbrcclow  is  by  the  confession  of  the  parties  alone  that  they 
^  eqoitj  of  are  to  be  now  taken  as  notes  securing  bank  paper^ 
ancTMJl  St  ^^  ^®  ^^  aware  of  no  form  of  action  under  the 
csute.  statute  which  would  admit  of  a  specific  recovery  of 

paper  in  a  court  of  law.  Besides,  thoufih  part  of 
these  notes  by  which  this  debt  is  secured  are  dated 
after  the  act  of  assembly  was  passed,  yet  another 
part  of  them  are  dated  before  the  jpassage  of  this  act, 
and  it  has  already  been  settled  by  this  court  that  the 
act  did  not  embrace  notes  executed  before  its  pas- 
sage. And  as  to  the  part  executed  afterwards,  tney 
were  all  executed  in  conformity  to*  and  in  comple- 
tion of  a  previous  contract  between  the  parties, 
which  was  drawn  and  entered  into  before  the  pas- 
sage of  the  act,  and  which  seems  equitably  to  con- 
trol  and  fix  the  construction  of  the  subsequent  writ- 
ings between  the  parties,  and  ascertain  the  criterion 
of  recovery  by  the  Stones,  and  that  b,  as  the  court 
below  has  decided,  the  value  of  the  paper  when 
due,  fixed  at  a  specie  standard,  with  its  accruing  in- 
terest, and  the  otones  cannot  complain  of  the  decree 
upon  this  ground. 

Sach  cofts  ^  ^'  ^'^^  insisted  by  the  Stones,  that  the  court  be- 

ougbtto  be     low  erred  iu  refusing  to  allow  them  their  costs  out  of 
paid  ontof     the  mortgaged  estate;  but  after  decreeing  them  their 
of^Cesak^'   costs,  allowed  them  to  be  recovered  of  Phelps  alone, 
who  is  admitted  to  be  insolvent. 

This  exception  is  well  taken.     For  although  the 
SeTiir''*'*    Stones,  as  we  have  seen,  demanded  too  much  upon 
be  dismined    ^^^^^  mortgage,  by  insisting  on  the  apprecialioo  of  . 
on  the  com-    the  bank  paper,  yet  tliey  ought  to  be  allowed  to  re- 
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eover  whai  is  really  due  to  them.     If  they  had  filed  Davis  See. 
their  bill  to  foreclose  this  mortgage,  insisting  upon        ^"- 
this  appreciation,  and  asking  a  foreclosure  of  the 


mortgage  to  gain  their  demand,  their  being  defeated  piainaot'sde 
in  the  recovery  of  the  larger  sum  would  not  have  fault  in  pay- 
prevented  them  from  recovering  what  was  really  *"K  ^^^  "»J*."- 
their  due,  and  that  with  costs,  unless  there  had  been  to  tbe^Dter-^ 
a  previous  tender  to  them  of  the  right  sum,  or  some  locutoiy  de- 
such  controlling  circumstance  depriving  them  of  cre«« 
costs.     As  there  has  been  no  oflSsr  to  pay  them^  and 
in  this  suit  they  stand  as  defendants,  there  is  the 
same  reason  that  they  should  recover  the  costs,  and 
that  they  should  also  receive  it  out  of  the  mortgag- 
ed estate. 

For  it  is  a  general  rule  that  he  who  has  to  resort  Mortj^agee 
to  a  court  of  equity,  to  enforce  a  mortgage,  has  a  cannot  be 
right  to  have  the  costs  necessarily  incurred,  charired  oo">H|f«'  ^^ 
on  the  mortgaged- estate;  and  the  Stones  ought  not  pievin  bond 
to  be  compelled  to  trust  to  to  a  recovery  thereof  in  lieu  of  his 
from  Phelps,  from  whom  nothing  can  be  recovered.  J*^"  on  the 
These  costs  must  also  be  a  credit  to  Davis  against  ^  ' 
Phelps. 

There  are  also  insuperable  objections  to  the  form  Davis^  com- 
of  the  decree,  which  was  calculated  to  embarrass  the  plaints  a- 
rights  of  the  parties.  The  court  gave  to  Davis  and  ^^^*****®^** 
Phelps,  time  to  redeem  the  premises  by  paying  the  ^  *^* 
money,  and  here  the  court  ought  to  have  rented, 
with  only  directing,  unless  they  did  so  pay  by  a  time 
specified  in  court,  then  a  foreclosure  and  sale  would 
be  decreed.  On  the  coming  of  this  day,  if  the  mon- 
ey had  not  been  paid,  or  tendered  out  of  court,  and 
then '  brought  into  it,  the  court  ought  to  have  de- 
creed a  sale.  In  some  such  cases,  where  the  mort- 
gagees are  complainants,  it  is  usual  to  dismiss  the  bill 
in  case  of  failure  to  pay,  but  in  this  case,  that  ought 
not  to  have  l)een  done,  because  that  Davis  has  an 
interest  in  the  land,  and  a  lien  for  wiiat  he  has  paid, 
subject  to  that  of  the  Stones,  therefore,  he  had  a 
right  to  insist  upon  the  sale.  Ins«tead,  however,  of 
doing  this,  tl|e  court  below,  after  fixing  the  day, 
went  on,  in  the' same  breath,  to  direct  the  sale  on  tne 
failure  to  pay  ihe  money,  and  appointed  a  com- 
missioner to  execute  it,  and  delegated  to  him  all  the 
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the  judicial  duties  of  deciding  upon  the  payment,  or 
tender,  of  the  money;  a  substantial  inaccuracy  in 
foreclosing  mortgages  in  the  inferior  courts,  of 
vrhich  we  have  frequent  cause  to  complain,  in  the 
practice  of  the  inferior  courts. 

There  is  a  further  objection  to  the  decree,  worthy 

SmaUnessof    of  notice,  and  that  is,  the  court  allowed  to  Davis  the 

the  matter  of  right  to  replevy  the  amount  of  the  decree  in  the 

J^ir?u."*^  clerk's  office,  and  thus  to  release  the  lien   of  the 

Stones  on  the  land,  thus  compelling  them  to  accept 

Davis  recognisance  in  lieu  of  the  security  afforded 

them  by  their  mortga«:e,  and  making  them  abide  by 

the  contract  between  Davis  and  Phelps,  to  whicn 

they  were  neither  party  or  privy. 

1  terestand  Davis  also  complains  of  this  decree,  and  we  must 
rents  between  now  attend  to  his  supposed  grievances.  Tlie  grounds 
Ten  lor  and      of  complaint,  alleged  by  him,  are  that  the  court  he- 

lo^nto^^^^'  *^^*      ^*^^*'   ***^^^   ^^  ^'^^  ^^^  ^^^^^  *^"*  ^^^  ^*"* 

^onin  ogL  from  the  time  he  ought  to  have  had  the  title  and  pos- 
session: Secondly,  that  the  court  a//o wed  the  full 
price  of  the  land  to  Phelps,  including  what  was  re- 
covered by  the  judgment  at  law,  and  adding  Iherelo 
a  balance  of  the  la^  instalment,  wbich  was  not  re- 
coveretl  at  law,  and  then  dissolved  his  injunction  for 
that  balance;  thus  allowing  Phelps  to  recover  by  the 
aid  of  his  judgment  what  was  not  in  it;  or  an  in- 
stalment for  which  there  was  no  recovery  at  iaw; 
Thirdly,  that  the  court  erred  in  allowing  against 
him  the  cost  of  the  action  at  law  which  he  insists, 
was  wrongfully  brought  by  Phelps. 

As  to  the  rents,  if  the  decree  was  not  to  be  revers- 
ed on  other  grounds,  we  might  feel  somewhat  indis- 
posed to  disturb  it  on  that  account;  because  the 
court  has  refused  to  charge  Davis  with  the  interest 
of  his  purchase  money,  and  the  interest  comes  so 
near  to  the  amount  of  the  rents,  that  the  difference 
would  hardly  be  of  sufficient  value  to  dialurb  the 
decree. 

And  it  is  evident  that  rents  and  interest  ought  to 
run  together,  and  as  he  was  kept  out  of  his  land  for 
which  lie  was  entitled  to  rent,  so  Pheljps,  or  his  cred- 
itors, were  kept  out  of  the  money  of  which  DaYis 
had  the  use  in  the  mean  time.  . 


Decree  cor- 
rected as  to 
rents  and  in- 
terest. 


Digitized  by  VjOOQ IC 


NOVEMBER,  1828.  g39 

It  would  however,  have  been  more  regular  to  have  Davis  &c. 

charged  Phelps  with  the  rent,  and  Davis  with  the  p    ^^v 

interest  of  the  money  after  it  became  due,  especially  ^'^^^^^ 

as  part  of  the  purchase  money  was  by  express  stipu-  injunction 

lation  to  bear  interest  before  it  could  l)e  coerced,  dught  not  to 

and  the  effect  of  the  decree  is  a  specific  enforcement  ^^  dissolved 

of  the  contract  for  the  sale  by  Davis.    It  is  true,  Da-  pSnt^'o^^^^ 

vis  himself  was  in  default,  and  did  not  do  all  that  he  ed  defendant 

might  have  done  before  he  was  sued,  or  before  he  other  debts, 

brought  this  suit.     He  did  not  tender  to  the  Stones  of  thL  dei"^'' 

the  $400  on  the  day  it  was  due,  nor  did  he  endea-  mand  the 

vor,  by  any  application  to  them,  to  ascertain  what  judgment 

was  really  due,  or  make  any  effort  to  pay  it.     But  rif  offwo?"^" 
T>i-   I       !!•  •  11         ••1*^  ,edon  was 

I'nelps  by  his  action  at  law  has  insisted  upon  the  justly  due. 

contract,  and  thus  waived  the  defalcations  of  Davis, 
which  gives  the  latter  a  right  to  come  into  a  court 
of  equity,  and  insist  on  a  specific  performance.  It  is 
therefore,  more  strictly  correct  to  charge  him  with 
interest  of  the  money  and  give  him  his  rents.  It  is 
true  that  the  Stones  get  these  rents,  and  arc  bound 
to  credit  them  on  their  demand,  and  part  they  have 
gotten,  and  Phelps  has  given  them  a  receipt  there- 
for; but  while  Phelps  obtains  a  credit  against  the  de- 
mand of  these  rents  from  the  Stones,  Davis  ought 
to  have  received  a  credit  for  the  same  amount  against 
his  demand  against  Phelps. 

As  to  the  second  objection  to  the  decree  on  part  of 
Davis,  if  there  had  been  any  thing  due  to  Phelps  of 
the  judgment  at  law,  on  any  of  the  breaches  for 
which  the  judgment  was  recovered,  it  would  have 
been  correct  to  have  dissolved  the  injunction  for 
that  amount.  But  it  was  improper  to  dissolve  the 
injunction  for  any  more.  Any  balance  due,  for 
which  judgment  was  not  recovered,  the  court  ought 
to  have  rendered  a  decree  against  Davis,  for  the 
amount,  and  after  the  debt  due  the  Stones  was  paid, 
to  have  retained  the  title,  and  enforced  the  lien  of 
Phelps  on  the  land  for  the  payment  thereof. 

As  to  the  costs  at  law,  we  cannot  say  that  the  de-  Party  in  de- 
cree was  too  rigorous  against  Davis  to  permit  him  ^aaJt  cannot 
,to  stand  chargeable  therewith.  We  have  seen  that  he  f^®^  thrcost 
-was  in  default  and  did  not  do  every  thing  which  he  of  the  action 
ought  to  have  done.    And  altlwugh  the  Stones  were  at  law. 
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13  :^€  vtg:^;  in  ddcandine  more  than  they  vrem 
ez,ti.!«!ri  to.  T«t  thk  did  not  excuse  DaTis  from  doing 
any  ti»:iz  *t  artexspeiDf  to  do  any  tJiing  od  his  part. 
He  mi^bt  kaY^e  tec^lered  the  right  sum,  and  if  re- 
f..3eii  bro9ibt  bk  biU  to  redeem,  in  the  first  instance, 
aruiHC  beta  Phelps  and  the  Stones,  instead  of  doing 
uu^iziS  ti  J  he  was  awakened  by  the  sait  of  Phelps, 
to  bru^  ihift  :Riit  to  jget  dear  tA  the  judgnient  agaiaat 

Diy  ocrbt  to  be  gi^^n  to  pay  the  Stones,  after 
tJi-.ir  aixoor?  is  a^t-ertained,  as  well  as  to  pay  Phelps 
the  b^d^ce  after  it  b  afcscertained,  and  if  not  paid, 
the  bed  oG^ht  to  be  sold,  first  for  the  benefit  of  the 
Stones,  and  PLeI]K^  to  take  the  balance  after  all  ere* 
diu  are  ^iren  to  Davis,  charging  Davis  with  the 
primi^^.  legxd  ir.tereA  after  the  demand  was  due, 
and  the  co$t>  at  law,  and  crediting  him  with  the 
reuis.  and  all  payments  which  he  may  make,  or  is 
ho<in4l  to  make,  to  the  Stones,  after  the  rents  are 
creiUted  on  their  demand.  The  Len  of  the  Stones 
to  be  extended  to  the  whole  land,  and  that  of  Phelps 
a^ain^  Dac-is^  the  part  soid  to  Davis,  and  after 
sole,  if  a  bal-ince  is  due  to  Phelps^  not  discharged  by 
the  >a]e,  Phelps  is  to  have  a  decree  therefor,  deduct- 
ing the  co<ts  of  this  suit. 

Decree  reversed  with  costs,  and  cause  renwnded 
for  new  proceedings  and  decree,  not  inconsistent 
with  this  opinion. 

Twmtr  and  Captrton  tor  if»pellants;  Brttk  for  ap- 
pellee. 


t;0A!fcERT.  White  S^c.  vs.  Clarke. 

Caae  134.  Error  to  the  MadisoD  Circoit;  Geo.  Shaetnon,  Judge. 

Dowtr,  Marmon  hmse.   Rent.   Execntars  and  admims^ 
tratan    Interest.  Refunding  bond.  Practice.   Oosfo. 

December  t.    Judge  OwsLsr  delivered  the  opini(»n  of  the  ccnirt. 

TuRiTER  Clarke,  one  of  the  children 

Bill  bv  Tar-    and  distributee  of  the  estate  of  his  father,  Jese 

dUtribSuoS*'  ^'»'"'^«'  deceased,  filed  his  bill  in  equity  against  Uur- 

ret  White  and  Lucy  his  wife,  who  was  the  widow 
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and  administratrix  of  the  deceased  Jessa  Clarke,  White  ic. 
and  others,  to  compd   an  account  of  the  personal  ^    ^^' 
estate,  the  hire  of  the  slaves,  and  rent  of  the  land    ^^^^' 
belonging  to  the  estate  of  the  said  decedant  Jesse. 

The  cause  was  prepared  as  to  M  neceraary  parties,  Decree  of  the 
forbearing,and  interlocutory  decree  proiiounced,and  circuit  court 
an  accopnt  taken  by  a  commissioner  ajmointed  for  ^"^'  ^^^*^^- 
that  purpose,  in  pursuance  thereof,  and  finally,  a  de- 
cree entered  in  favor  of  Turner  Clarke,  against 
White  and  wife,  for  nine  hundred  and  eight  dollars 
and  seven  cents,  that  being  the  amount  of  Clarke's 
distributive  share  of  the  estate  as  reported  by  the 
commissioner. 

This  sum.  was  in  part  produced  by  charging  Rent  of  the 
White  and  wife  with  the  rent  of  the  plantation,  up  ?®"**°^^t 
on  which  tke  decedant,  Jesse,  resided  at  hisdeatb,  up.  home  ^rm 
to  the  time  of  taking  the  account,  and  among  other  charge^  the 
objections  to  th«  decree,  it  is  contended  that  ,as  the  '^^^^;J?°'.' 
widow  of  tier  former  husband,  Jesse  Clarke  deccas-  her  adminw- 
ed,  the  now  Mrs.  White  was  entitled  to  the  mansion  tratioti  ae- 
house  and  plantation  rent  free  until  dower  was  as-  counts,  by  ttie 
signed  her,  and  as  that  was  never  done,  it  is  insisted  ^^^^^^^  ^^^^' 
that  White  and  wife  shotitd  not  have  been  charged 
with  the  rent  of  the  plantation. 

It  was  doubtless  correct  io  charge  them  with  the  Growing  crop 

Sowing  crop  which  was  upon  thelaod  at  the  time  of  *'jf  "^'handf  - 
e  decedant,  Clarke's,  death.     That  is  expressly  de-  *  "^ 
dared  to  be  asseta  in  the  bands  qf  the  executors,  or  • 
administrators,  by  act  of  the  Legislature  of  this 
country,  and  is,  of  course,  subject  to  distrubution  as 
personal  estate. 

But  with  the  exception  of  the  crop  which  was  Widow, is  en* 
growing  upon  the  land  at  the  death  of  Jesse  Clarke,  titled  to  the 
we  think  no  charge  should  have  been  made  against  ^^n^ion^ 
White  and  wife,  for  the  use  or  rent  of  the  mansion  home  and 
house  and  plantation.    As  dower  was  never  assigned  ^^J°^  attach- 
her,  Mrs.  White,  who  was  the  widow  of  Clarke,  had  ^SgnJd", 
an  unquestionable  right  to  turry  in  the    mansion  whether  she ' 
iMUse  and  plantalion  thereto  belonging,  rent  free;  re«id«  Aere 
and  though  sfie  has  not  continued  to  reside  in  the  ^  °^^ 
house,  yet  as  she  and  her  husband  Wfake,  have  con- 
tinued the  use  and  enjoyment  of  the  house  and 
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WsiTsibc.     plaotalion,  we  apprehend  the^  ought  not,  according 

^    ^'-  to  a  fair  and  liberal  construction  of  the  act  of  the  le- 

'^^**'        gidature  on  that  eubject,  to  be  charged  with  the  rent. 

ft  is,  however,  the  mansion  house  and  plantation 
Tbtf  rigbt  of  thereto  belonffing,  as  the  plantation  was  at  the  deatk 
the  widpvr  of  Clarke,  and  not  as  it  might  be  extended  or  enlarg- 
t^  toUf"  ^^  thereafter,  that  Clarke's  widow  was  entitled  to 
Urgementof   use  and  enjoy  rent  free,  until  dower  assigned  her. 

White  and  wife  should,  therefore,  be  charged  with 
the  rent  of  the  land  which  has  been  cleared  since 
the  death  of  Clarke,  after  making  a  just  and  suita- 
ble deduction  for  the  clearing,  and  keeping  the  same 
in  repair. 

With  respect  to  the  personal  estate,  both  as  to  that 

Direetionsror  which  was  sold,  and  that  not  sold,  as  well  as  the 

making  up  debts  owinir  the  deccdant,  a  diarce  should  be  made 
th&adminu-  .  tar  A         j      -r 

tratrix'g  ac-    against  White  and  wife- 

counti.  After  ascertaining  the  amount  thereof,  a  deduction 

should  be  made  for  funerai  expenses  and  debts  owing 
by  Clarke  at  his  death,  and  from  the  residue,  a  com- 
mission of  five  per  centum,  for  administering  the 
same,  should  be  taken,  and  after  crediting  the  re- 
mainder with  one  third  of  its  amount,  for  the  wid- 
ow's part,  the  balance  will  be  the  amount  of  the  per- 
sonal estate,  to  which  the  children  of  Clarke,  there 
beins  four  in  number,  will  be  entitled.  One  fourth 
of  that  balance  should  be  charged  against  White 
and  wife,  in  favor  of  the  complainant,  Turner 
Clarke.  *    . 

And  as  they  are  alleged  in  the  bill  to  have  used 

'  d^  w  ^1^"^  ^"^  made  profit  of  the  same,  and  the  allegation  is 

uae^f  thVmo^  ^^^  denied,  they  should  be  charged  with  interest 

Aej.  thereon,  after  the  expiration  of  one  vear  from  tke 

death  of  Clarke,  the  ancestor,  observing  at  the  same 

time,  to  give  the  proper  credits  for  payments  made 

to  the  complainant,  and  expenses  incurred  for  .his 

benefit. 

Directiontfor  A  charge  should  also  be  made  against  White  and 
the  appiica*  wife,  for  the  annual  hire  of  the  waves,  allowing  a 
trtbuUon^f'  reasonable  deduction  for  hiring  each  year,  and  mo 
the  hire  of  ^^^  keeping  such  of  the  slaves  as  were  unaUe  by 
the  tUsLYw.      their  labour  to  pay  the  expenses  of  their  keeping. 
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One  third  of  the  profits  of  each  year's  hire,  should  Whits  ito, 
be  deducted  for  the  widow's  thirds,  and  the  fourth  of       ^"; 
the  remainder  sliould  be  charged  against  White  and    ^^^"* 
wife,  in  favor  of  the  complainant. 

This  annual  charge,  when  thus  ascertained,  should 
be  made  to  carry  interest  from  time  to  time,  as  it 
shall  be  found  to  have  become  payable,  observing  to 
allow  and  make  the  proper  and  just  deductions,  from 
time  to  time,  for  the  maintainance  and  necessary  ex^ 
penscs  in  clothins  and  educating  the  complainant, 
whilst  he  was  unable  by  his  labor  to  pay  for  his  sup** 
port;  and  observing  also  to  make  all  necessary  and 
just  deductions  for  payments  &c. 

After  proceeding  in  the  manner  pointed  out,  as  to  Decree 
the  rent  of  the  land  cleared  since  the  death  of  the  should  pro- 
decedant,  Clarke,  the  hire  of  the  slaves,  and  the  vide  that 
proceeds  of  the  personal  estate,  the  aggregate  amounts  ^^"^  /q  case 
of.  the  different  remainders  which  may  be  found  offaturede- 
in  favor  of  the  complainant,  should  be  decreed  to  mands  ag'st 
Iiim,  against  White  and  wife,  providing,  however,  riJeBf^dii* 
by  the  decree  for  indemnity  to  them,  against  future  ^bateet  be- 
demands  which  may  come  against  the  estate,  by  re-  forepaymentr 
quiring  bond  and  security  to  h&  executed  by  the  com- 
plainant, before  he  is  allowed  to  enforce  the  payment 
of  the  amount,  which  may  be  so  ascertained  to  be 
coming  to  him. 

The  decree  must  be  reversed  with  costs,  the  cause  Mandate, 
remanded  to  the  court  below,  and  an  account  there 
taken,  not  incon^stent  w^h  the  principles  of  this 
opinioff^  and  such  further  orders  and  decrees  there 
made  as  may  conform  to  the  usage  and  principles  of 
equity. 

.  1\amif  for  plaintiflfs;  CaperUm  and  Breck  for  de^ 
fiudant. 
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122  432]  ig^^^^j^  Jarmtm  vs.  Patterson. 

Case  135.  Error  to  the  MadisoD  Circuit;  Gso.  Shankon,  Jadge. 

ConsttMional  law.  Slaves.  Patrols,  JVUfonc^.  StaUiks, 
Judicial  power.  Distress  for  rent.  Justification  by  vnder 
wsrtanii. 

December  1.    Judge  Mills  delivered  the  opiuioD  of  the  Court. 

Thomas  Jarmam  issued  has  writ  of  re- 
^"in*bT^     plevin  against  Patterson,  for  a  negro  man  slave. 
Jarman  for         Patlerson  avowed  the  taking  of  the  slave,   and 
a  liaTe.  pleaded,  that  at  tfeft  linfie  of  the  taking,  "He  was  the 

PattereoD^B  jailof  of  Madison  county,  duly  qualified  as  such;  and 
a?owrj,  ju8-  that  on  the  twenty-first  day  of  Juno,  in  the  year  one 
ta^inl^iinder  ^'^^^^^'^^  ^^^^  hundred  and  twenty,  and  long  before 
the  varrant  And  sinoe,  Joseph  Turner,  Howard  Williams,  Wil- 
of  *he  tnis-  Uam  Diehl,  Richard  Sampson  and  John  MiU^,  were 
teet  of  Rich-  trustees  of  the  town  of  Richmond,  duly  elected  and 
acting  as  such;  and  that  said  trustees,  oa  said  day, 
made  an  order,  directed  to  the  said  defendant,  jailor 
as  aforesaid,  authorizing  and  requirins^  him  to  re* 
ceive  into  his  custody  t£e  said  negro  filave,  in  the 
declaration  meiitionea,  and  him  s&iy  keep,  in  the 
jail  of  Madison  couaty,  for  ihe  space  oC  tea  davs 
from  that  tim^,  aoid  until  his  prison  fees  should  be 
paid  by  his  owner,  or  some  person  {or  him:  it  ap- 
pearing to  the  satisfaction  of  said  trustees  that  said 
slave  came  within  the  5th  section  of  an  act  to  amend 
the  several  laws  regulating  the  towns  of  Richmond, 
Harrodsburg  atid  Hopkinsville,  passed  at  the  last  ses- 
sion of  the  legislature,  aH  which  trill  more  at  large 
appear  Arom  said  order.  Which  is  now  here  shewn  to 
the  court;  b^*-  virttie  of  which  said  order,  the  ^d 
defendant  took  and  received  into  the  jail  of  Madison 
countv  the  body  of  said  aegfo  slavey  aari  deiaibed 
him  tnei*ein,  in  obedince  to  said  order,  whidbi  is  tjib 
same  taking  and  detaining  complained  of  io  plain* 
tiff's  declaration,  and  no  other;  all  which  he  is  rea- 
dy to  verify;  wherefore  he  prays  judgment,  &c.'' 

To  this  plea  the  plaintiff  replied,  that  he  ought 

RcDlication    not  to  be  barred;  ^^because  he  says,  that  the  said  or- 

Of  J  arman.     j^^  ^f  ^|,^  trustees,  set  forth  in  the  said  plea,  was  made 

without  any  previous  notice  being  given  to  the 

plaintiff,  or  sftid  slave,  of  said  proceeding,  or  any 
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previous  tr}al  bad,  whereby  to  try  and  convict  the  Jarman 
8«tid  slave  of  any  offence,  for  which  he  was  liable  to    '    ^^' 
be  committed,  as  in  said  order  is  directed;  to  which    ^'^^^^^^' 


notice  and  trial  the  plaintiff  and  slave  were  entitled 
by  the  laws  of  the  land.  And  so  he  says  said  pro- 
ceedings are  illegal  and  void;  all  which  he  is  ready 
to  verify,  &c." 

The  defendant  demurred  to  thid  repiicationi     The  Demurrer  to 
plaintiff  joined  In  dennurrer,  and  on  argtiment  the  Jjo^^anlT* 
demurrer  was  sustained,  ami  judgment  was  given  judgment  for 
for  defendant;  to  reverse  which  this  writ  of  error  defendant. 
was  proaecated. 

The  act  of  assembly  under  which  the  slave  was 
imprisoned,  reads  as  follows: 

*'Be.  it  further  enacted,  that  if  any  slave  shall  be  ^^^^^^J^JJ^h 
found  going  at  large  in  Harrodsburg  or  Richmond,  tnisteelof   * 
working  for  himself  or'  herself,  or  contracting  or  the  town  act- 
dealing  for  himself  or  herself,  for  more  than  one  day  ^' 
at  a  time,  (any  colorable  or  pretended  hiring  to  the 
contrary  notwithstanding)  il  shall  be  lawful  for  the 
trustees  of  such  towns  to  cause  said  slave  to  be  hired 
out  to  the  highest  bidder  for  the  term  of  ten  days, 
or  to  commit  such  slave  to  jail  for  ten  days,  and  un-  , 

liThis  or  her  prison  fees  are  paid  by  his  or  her  own- 
er.  The  money  received  for  such  hiring  to  go  in 
aid  of  the  funds  of  the  town."  ^  .  ^  / 

It  will  be  readily  seen^  that  the  issue  of  law  made  Constitution* 
up  in  this  cause,  is  designed  to  question  the  validity  ^^  ^^^' 
of  the  act  of  assembly,  and  the  authority  thereby 
del^ated  to  the  trustee,  on  the  ground  of  their  ua*- 
cODstUutionality. 

n  cannot  be  pretended  that  any  rights  secured  to  slaves  in  Ky. 
the  slave  by  the  constitution,  are  infringed  by  this  havenorights 
act ;  for  there  are  lio  rJglits  isecured  to  daves  by  the  Jhem  bVthe  ' 
constittition,  except  the  right  of  trial  by  a  petit  jury  constitution, 
in  charges  of  felony,  and  a  power  granted  to  the  le-  exceptor tri- 
gislature  to  com.pel  their  masters  to  t«}Bt  the0i  hu-  ^^,^^{^^]i,'^ 
manely.  ay. 

Slaves,  akhougfa  they  are  hvman  beings,  are  by  in  other  re- 
our  laws  plated  on  the  same  footing  with  liv-  tipeots,  slaves 
ing  property  of  the  brute  creation.     However  deep-  are  regarded 
ly  it  may  be  regretted;  and  whetber  it  be  poftic  or  *'^^"'  '*'^''  ^ 
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Jabmaic 
Pattxrson. 

ai  in  Rome, 

notaapertofu, 
bat  a«  thingt* 

Statute  au- 
thoriiing  the 
trustees  of 
RicbooDd 
and  other 
towns,  to 
cause  slaves 

J;oing  at 
arge,  hinog 
themscWet 
and  trading, 
in  their 
towns,  to  be 
comnitted  to 
jail  or  hired 
out,  without 
notice  to 
their  owners, 
is  valid. 

Legislative 
power  over 
private  prop- 
erty for  pub- 
lic purposes, 
and  to  pre- 
vent its  use  to 
the  injur/  of 
the  public, 
consistent 
with  the  con- 
stitution. 


^^Wemustso 
use  our  own, 
as  not  to  in- 
jure the  rights 
of  others." 


iiiipoUti<^,  a  «lave  by  our  code,  is  not  treated  a&'a 
person  >  but  {negoHum^)  a  thing,  as  he  stood  in  tlie 
civil  code  of  the  Roman  Empire. 

It  is  then  to  the  rights  of  the  master  guarantied 
by  the  constitution,  tnat  we  must  look  in  deciding 
this  question.  If  in  the  provision  in  question,  the 
rights  of  property  in  the  master  are  infringed  to  a 
degree  forbidden  by  the  constitution,  then  vre  may 
say  that  the  act  is  invalid.  But  if  the  legislature, 
in  rejgulatine  this  property,  has  not  exceeded  their 
constitutional  limits,  ttien  the  act  must  stand  and  be 
enforced,  whether  it  be  politic  or  not.  We  are  not. 
aware  of  any  constitutional  provision  in  favor  of 
the  rights  of  the  master,  violated  by  this  provision. 

It  is  true  that  one  of  the  objects  avowed  by  the 
constitution  for  its  own  adoption,  is  the  security  of 
the  enjoyment  of  life,  liberty  and  property.  It  is 
true  that  the  citizen  cannot  be  deprived  o{  his  life, 
liberty,  or  property,  unless  by  the  jud^nfient  of  his 
peers,  and  the  law  of  the  land.  But  it  is  equally 
true,  that  considerable  latitude  is  kit  to  the  discre- 
tion of  the  legislature,  in  controlling  )^rop|erty  for 
public  purposes,  and  to  avoid  public  injuries.  We 
say  puotic  purposes  and  puhhc  injuries,  for  we  do 
not  contend  for  a  power  in  the  legislature  to  ap- 
propriate private  property  to  private  purposes,  or 
recognize  a  right  to  transfer  the  estate  of  A.  ta  the 
use  of  B.  without  the  consent  of  the  owner.  Such 
an  interference  with  the  rights  of  property  is  not 
now  to  be  considered.  It  is  true  that  compensation 
to  an  individual  is  secured  by  the  constitution  be- 
fore his  estate  can  be  applied  tojpubllc  uses;  but  still 
there  is  a  considerable  scope  of  power,  uncontroll- 
ed by  this  provision,  within  which  the  legislature 
may  regulate  the  tenure,  and  control  th^  use  of  pro* 
perty,  and  such  a  power  is  necessary  in  all  well  reg- 
ulated governments. 

It  is  a  maidbn  indispensable  to  the  well  being  of 
society,  $ic  viere  tuo  ut  aUennm  non  ksdas:  use  your 
own  so  as  not  to  injure  the  rights  of  others.  This 
maxim  will  be  often  violated  by  the  lawless,  and  to 
preserve  and  enforce  it,  even  in  iav<^r  of  iadividinif 
rights^  belongs  to  the  legislature. 
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It  is  on  this  principle,  that  the  erection  of  any  Jarman 
branch  of  business,  or  unclean  and   unhealthy  sub-  p^^^^'* 
stance  placed  by  A.  on  his  own  land,  injurious  to  the 


health  and  comfort  of  his  contiguous  neighbor,  may  NaiBancei. 
be  demolished,  or  removed  as  a  nuisance,  and  A.  be 
made  liable  in  damages  for  the  injury. 

It  is  also  on  this  principle,  that,  by  the  common  I)i8treMof 
law,  one  citizen  may  distrain  the  cattle  of  another,  age^fealant 
damage  feasant  on  tne  soil  of  the  former. 

It  is  on  the  same  ground  that  the  leffislature  has  al-  Ri^btito  de- 
lowed  one  citizen,  who  has  a  lawful  fence  to  kill  the  ^^^y  ^*"j® 
cattle  and  horses  of  another,  after  so  many  repeated  breach  of 
breaches.  lawful  fences* 

It  is  by  the  same  rule  that  the  custody  of  gun-  Deposits  of 
powder,  in  a  place  where  its  explosion  may  destroy  gunpowder 
the  estates  of  otliere  in  cities  or  elsewhere,  may  be  J|bLd  ^^^* 
restraiiied  by  proper  regulations.  where  dan- 

But  without  citing   more  instances:    the  legisla-  S®"^®"'* 
ture  has  controlled,  and  restricted  the  management  Slaves  foand 
of  slaves,  the  very  property  now  in  question,  by  nu-  ^°  theplant- 
merous  provisions,  prior  to  the  constitution,  existing  er8°w?thouta 
at,  and  since  its  adoption.     If  found  without  a  pass  oassorlawfvl 
on  the  plantation  of  another,  and  without  lawful  bu-  busines8,may 
siness,  they  may  be  chastised  by  the  owner  or  over-      chaaiised. 
seer,  by  the  infliction  of  ten  stripes,  and  the  owner 
or  overseer,  is  compelled  under  the  penalty  of  a 
fine,  not  to  let  such  loitering  slaves  remain  there* 

A  patrol  appointed,  may  apprehend  them,  and  in-  Power  of  pa- 
flict  stripes,  at  the  discretion  of  the  captain  of  the  ^lols. 
patrol,  not  exceedng  a  certain  number. 

Of  the  same  character,  is  the  provision  in  ques-  statutes  for 
tion,  authorizing  these  trustees  to  apprehend  a  slave  the  punish- 
improperly  indulged  to  the  prejudice  of  society.     If  "^^n*JJlfn^^^ 
the  use  of  any  property  can  be  thus  restrained,  cer-  Tiavesf'foand  ' 
tainly  that  of  slaves  needs  it  more  than  any  other;  at  large,with- 
for  to  the  power  of  locomotion,  they  add  the  de-  out  the  forms 
sign  and   continuance  of  human  intellect,  and  of  pr^^iQgv/ 
course  are  more  capable  than  other  animals  to  in-  or  notice  to' 
jure  and  annoy  society,  if  let  to  pass  unrestrained,  their  owners, 
without  the  control  of  master  or  overseer;  and  if  andTalfd!^'^ 
such  a  practice  could  not  be  reatraiued  without  the 
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These  stai- 
litee  do  net 
deprive  the 
*owner  of  bis 
properfj 
withofit  tbe 
jad^ment  of 
his  peers. 


To  justify  the 
damage  the 
owner  of  the 
slave  sustains 
by  his  im- 
prisonment, 
under  color 
of  the  laws^ 
prohibiting"* 
their  wander- 
ing atlarse, 
the  defendant 
tnust  shew 
tbe  case  ex- 
isted to  justi- 
fy their  ar* 
Test. 
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forms  of  judicial  inve8tigati<Hi,  and  notice  to  the 
master,  t-hen  ad  the  injury  might  be  sustained  be- 
fore an  appropriate  remedy  could  be  apfdlied.  This 
provision  b  therefore  founded  on  the  principle  of 
compeUitig  the  owners  of  such  property,  so  to  me 
it  as  not  to  injure  and  annoy  the  rights  or  repose  o( 
others,  and  instead  of  infringing  the  constitution  by 
destroying  the  secure  enjoyment  of  property,  it  on- 
ly com|)el8  a  projper  use  of  it,  so  as  reidly  4o  secure 
the  enjoyment  of  others. 

But  it  may  be  said  that  if  this  be  disposing  of 
property  according  to  the  law  of  the  land,  it  is  do- 
ing it  without  the  judgment  of  the  peers  of  tbe 
master.  This  is  not  correU.  It  is  true  tbe  meas- 
ure, or  snch  like  instances  of  managing  this  property 
is  done  by  the  way  of  preventi\re  justice,  tkroi^ 
the  instruflsentality  sometimce  of  private  indivYcl* 
nals,  or  of  patroUers,  or  as  in  this  case  of  trustees 
of  towns. 

But  the  rights  of  the  master,  as  we  shall  see  in  the 
sequel,  are  not  conduded  thereby.  He  has  a  right 
to  investigate  the  malter  before  a  jury,  in  t\ie  tr&u-. 
nals  of  his  country,  by  prope  raction,  in  which  it  i& 
incumbent  on  the  party  who  attempts  to  execute  the 
provisions  of  the  statute,  to  verify  every  fact  ne- 
cessary to  shew  that  thei^ave  was  acting  in  viola* 
tion  of  the  provisions  of  the  statute,  and  was 
guilty  of  the  acts  which  authorized  his  apprehen- 
sion, or  restraint.  Thus  the  individual,  or  pairoller , 
or  trustees,  act  at  their  peril,  subject  to  damages,  if 
the  case  does  not  come  within  the  law.  Upon  the 
whole,  we  conclude  that  the  legislature  in  this  in- 
stance did  not  exceed  its  powers,  and  has  done  no 
more  in  the  powers  conferred  on  these  trustees  than 
is,  and  has  been  conferred  on  others,  who  are  not  ju- 
dicial officers;  the  ol>ject  of  which,  is  a  proper  res* 
traint  of  slaves,  in  such  manner  that  the  property 
and  rights  and  enjoyments  of  others  may  be  kepi 
secure  from  their  cJepredations.  It  is  true,  the  simi- 
lar instances  of  the  restraint  of  slaves  and  of  other 
property  which  we  have  cited,  have  not  been  fre- 
quently, if  at  fdl,  questifmed  in  our  courts  of  jas* 
tice.     But  their  long 'Existence,  both  beibyre  and 
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since  the  adoption  of  the  con9littition  in  Y^rgMiia,  Jabuan 
while  «  colony,  and  a  republic,  f^d  ever  since  this  p^^^go^r. 
.State  had  existence,  and  the  universal  acquiesoeoce  '- 

in  theoit  shows  that  their  constitutionality  have  not 
been  doubted. 

But  admitting  the  act  to  be  constitutioqal^  and  \fovny  de> 
that  it  did,  in  truth,  avthoriiKe  trustees  to  treat  4av6s  Active* 
according  to  the  provisions  thereof,  there  is  still  a 
defect  in  the  avowry  of  the  defendant  belowi  which 
must  he  £Ual. 

In    many   cases  where    slaves  are  to  be  regu-  Qaerj.  IttiM 
lated  and  punished,  those  who  apprehend  them  are  ex  parte  jvAg- 
directed,  by  numerous  statutes,  to  take  them  before  ?J2^®^^. 
a  justice  of  the  peace,  at  whose  adjudication,  stripes  ^^^  aaiave^' 
or  iosprisoHroent  are  directed,  and  in  snob  trials,  foon-i  (rom 
nothing  is  said  about  notice  to  the  master  befkureihe  ^^^t^^ 
judgments  of  the  justice  w  justices  of  the  ^eace  ane  ^|^iQ,|^e  in 
rendered,  and  of  course  they  are  often  inflicted  e^  an  action  by 
parte  as  to  the  masters.     Whether  such  adjudications  ^«  owner, 
are  enquirable  into,  when  questioned  in  an  action  at 
law,  or  whether  llke.proceedhigs  in  rem,  they  are 
conclusive  upon  the  rights  of  the  master,  and  aU 
concerned,  although  no  notice  of  the  proceeding  was 
served  on  bim,  is  a  point  whii'h  we  need  not  now 
investigate;  for  no  such  case  is  before  us. 

The  power  here  b  deleijated  to  the  trustees  of  the  Ko  jodieial 
town^^uul  they  are  not  judicuJ  oAcers,  and  can*  '^*^'^*I1S"  *^ 
not  be  constituted  such  by  any  act  which  ihi  legis-  thrSiIJu^r 
lature  might  pass  to  that  effect.     The  constitution  of  towns,  m 
has  fixed  the  mode,  or  modes,  in  which  all  our  judi*  oth€iB,bjF  le. 
cial  officers  must  be  appointed,  and  none  can  exist  ^or  <!tbenni!B 
in  this  community,  but  such  as  are  thus  appointed  tban  in  the 
and  commissiooedi  and  none  can  be  created  by  le^  ^^^V^'^ 

These  trustees,  therefore,  must  be  considered  as  ||^„^5gHjg   ^ 
ministerial  officers,  to  whom  this  power  is  confided,  decision»*of" 
and,  as  said  before,  they  act  at  their  peril,  and  must  the  trustees 
shew,  when  their  acts  are  questioned, every  material  "Jj***^*!?,!^. 
fiict,  to  bring  the  caae  of  the  slave  within  the  aet,  stevesVpns?* 
and  it  is  not  sufficient  to  alkge  that  they  decided  that  on.  baTenot 
the  slave  came  within  the  act.    Their    decision  theeft»otof 
proves  nixing;  but  it  ought  tu  be  shewn  by  proper  J^^HM*^"*** 
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Jabman        plea,  that  the  slave  wa«  guilty  of  the  rcry  acts^foT 
,-    ^^  which  the -act  authorized  his  appreheosion  «Bd  id- 

l^ATTlcatON>  _-.  •• 

;  caroeration. 

Here  the  avowry  of  the  defendant  does  not  shew 
AvowTT  of  timt  the  slave  was'gnilty  of  the  offences  prohibited 
uTi^tion  of  by  ^^^  ^^^  but  thlit  the  trustees  had  decided  that  the 
repUvih  by  slaveoaiiie  within  the  act.  This  would  have  been 
the  owner  of  an  insuffident  justification  for  the  trustees.  They 
nitusdbv^Sbe  ®®"'d  "^  ^e  authorized  to  give  any  adjudication 
trasteetofa  which  would  conclude  the  rights  of  the  master, 
towD^for  and  their  acts  were  enquirabk  into.  The  avowry 
Grre  tJork-  ^'^^  ^'***  defect  Qiust  fall,  unless  the  case  of  the  jailor 
in^ndtrifcd-  ^  different  from  that  of  the. trustees  if  they  weie* 
inr  for  him-     sued  in  this  action. 

•▼€T  timtifac      Nor  are  we  able  to  perceive^ny  difference  in  this 

dave  was  in    case,  between  the  case  of  the  jailor,  and  that  of  the 

SfoffcnoB.    t™»*®«5  eqieciaMy  in  an  action  of  replevin,  whatever 

may  be-^tlie  case  m  an  action  of  trespass. 

Ser  wcr*"^  It  is  true  that  a  ministerial  officer,  particularly  in 
would  be  the  &"  action  of  trespass,  may  generallyjustify  under  a 
rule  in  the  warrant  from  a  judicial  ofRcer,  unless  the  warrant  is 
action  of  void  on  its  face,  or  is  issued  in  a  case,  over  which. 
^^^'  the  judicial  officer  has  no  jurisdiction,  and  that  want 
'Ministerial  ^^  jurisdiction  appears  on  the  face  of -the  warrant, 
officers  nav  But  not  SO,  where  the  authority  comes  from  a  source 
justify,  under  not  judicial,  and  a  ministerial  officer  is  directed  to 
sued'^om.  ^^  ^"  '^^  execution, as  the  jrflor  is  in  this  case.  He 
potent  judi- '  must,  Kke  those  who  gave  him  his  authority,  lo<A 
oialanthori-  to  its  rectitude,  and  act  at  his  peril,  and  justify  and 
oB^itirkce^  sustain  the  act  where  it  is  questioned,  especially 
otherwise,  wherc  he  has  taken  and  holds  the  custody  of  the 
where  the  of-  property,  and  replevin  is  brought  to  regain  its  pos- 

^wmant     *®***^"-     *^  *****  ^^  P^^  ***®  ^*^5  ^^^^  ^^^  action  of 

hasnotjudi-  replevin,  as  to  him,  would  be  destroyed  barely  by. 

dal  power,     the  exhibition  of  the  authority  under  which  he  act- 

edi  and,  the;  possession  of  the  estate  could  not  be  re* 

/gained;  though  wrongfully  withheld. 

Diitrass  for  '**  ^^'^  ^^  distress  in  England,  it  was  originally 

Tent  in  Eog-  4one  by  the  landlord,  or  his  baliff  constituted  for  the 

land,  and  purpose, ^and  the  baliff  stood  in  the  same  situation 

thm  may"  ^^  '^^  principal,  who  appointed  him,  when  re- 

josUfy.  pleria  was  brought.    Afterwards,  by  statute,  tbe 
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lapdlord  Id  somecaMswas  allowed  to  call  a  con-  Jabbun. 
stable,  or  some  ministerial  officer,  to  his  aid,  and  p     ^'' 
still  that  officer,  as  far  as  iVe  have  been  able  to  dis-    ^^^'^^Q^-- 
cover  was  not  protected  in  replevin,  except  by  mat-r         " 
ter  that  would  justify,  or  excuse  the  landlord.    In- 
deed at  common  law,  the  acts  of  constables  acting 
under  warrants,  were  strictly  scrutinized  in  actions  • 
brought  against  them,  for  executing  such  process^ 
until  the  statute  24  Geo.  2.  c.  44,  which  was  never 
in  force  in  this  country,  and  which  relieved  them 
from  the  burden  of  deciding  whether  the  process 
was  right*  or  wrong:  2  Stark.  Ev.  811. 

But  the  courts  of  this  country  have,  by  tteir  de-  Ju«tifieation. 
cisions,  shielded  such  officers  in  a  great  measure;  ^i^eoaniry 
but  no  case  has  gone  so  far  as  to  estop  a  plaintiff  in  uBdcr  war- 
replevin  from  enquiring  into  the  authoritv  of  the  rants, 
officer,  when  that  officer  did  not  act  under  judi- 
cial authority.     It  was  therefore,  Incumbent  on  the 
defendant  here,  to  avow  and  show  that  the  slave 
was  guilty  of  the  very  facts  which  brought  him 
within  the  act  in  question,  instead  of  shewmg  that 
the  trustees  had  so  decided.     For  the  want  of  such 
averments  his  avowry  is  bad,  and  his  demurrer 
ouglit  to  have  been  overruled. 

Judgment  reversed,  with  costs,  and  cause  re*-  Mandate. 
mandra  with  directions  to  overrule  the  demunrer, 
unless  the  defendant-  shall  obtain  leave  to  amend  the 
avowry  by  tendering  issuable  matter,  and  for  such 
other  proceedings  as  shall  not  be  inconsistent  with 
this  opinion. 

JIfimive  for  pUiintiffv  Caperton  for  defendant. 


&•      ^ 
*  # 
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CBAftemr,  Bwrnkum  ts.  Oldham  S^^. 

Case  1 36.  Erfor  to  the  Madmm  Circuit ;  Geokob  8h AVifon ,  Jadge. 

Fender  and  nendie.  Ski  off  m  tqviiy.  Dotter. 
Oecembeiit    Jadge  OwtLtr  ddlirered  tbe  Opinion  of  iht  Conrt. 

BurKham  purchased  a  tract  of  land 

Contract  for  ot  John  R.  Oldham,  took  Oklham^sbond  for  a  titlei 

^^^  and  bis  separate  covenant  to  deliver  the  possession, 

and  at  the  sUune  time  Burnbam  gave  his  notes   to 

Oldham  for  the  purchase  inoney. 

One  of  the  notes,  for  $2dO  in  Commonweidth's 
Jadgment  for  bank  paper,  afterwards,  by  assignment,  was  trans- 
^uTchasTmo*  *^C^^^  '^  CrfeWs,  who  brought  suit  thereon  against 
pure  ase  mo*  gy|.Q|jj^j|j^  jj„j  recovered  judgment  at  law  for  the 

amount  (hereof,  Crews  having  endorsed  his  willing- 
ness to  accept  bank  notes  in  |)ayment  of  the  judg- 
ment. 

Bumfaani  brought  stait  at  law  a^^ainst  Oldham,  np- 
the  obHga.*^'^  on  the  covenHnl  to  deliver  possession,  and  recovereU 
tionto^lir-  judgment  foT  $*?  1  y  and  cost. 

erpoeaewion.  jj^  ^j^.  j^j,^Qg|^j  jj  ^-^^  j^j  chancery  for  a  title,  and 
fiiU  for  the  ti-  haviuff  obtained  a  decree  therefor,  a  conveyance  was 
tie;  decroe  accordingly  made  by  a  commissioner  appointed  by 
anw^accord-  ^^  ^^^^^  *^^  ^'***  purpose,  a^  the  deed  i^roved 
jn^.**'*^°' '  mm!  recorded. 

After  thi«,  Burnham  filed  his  bill  in  equity,  whb 
BnrDbam^s  injunction  against  the  judgment  recorered  by 'Crews, 
bUl  for  set-off  hi  which  he  sets  out  the  preceding  facts,  charges 
fifj^niei.  that  Oldham's  wife  has  not  relinquished  her  dower 
to  the  land  purchased  by  him,  and  threalOns  ihtftshe 
will  never  do  so;-  that  Oldham  is  insolvent,  and  un- 
able to  pay  the  damages  recovered  by  him  in  the 
action  on  the  covenant,  for  the  delivery  of  posses- 
sion; that  the  entire  possefsion  has  never  as  yet  been 
delivered;  and  he  claims  compensation  for  the  rent 
of  the  land,  which  has  accrued  since  the  judgment 
on  the  covenant.  He  prays  that  the  damages  recov- 
ered in  the  action  upon  the  covenant,  the  rent  of 
the  land  which  has  since  accrued,  the  cost  of  the 
s«it  at  law,  and  the  cost  of  the  suit  brought  in  chan* 
eery  for  a  title,  be  set  off  asainst  so  much  of  the 
judgment  of  Crews,  after  reducing  thai  judgment 
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to  its  value  iw  specie,  and  also  that  soch*  cleeree  be*  Burkbam 
rendered  as  may  secure  Biirnham  a  just  indemnity  o    ^'     1e 
agaonst  the  claim  of  Oldham's  ^ife  for  dower  in  the    ^p"^"  ^^' 
land. 

On  hearing,  the  bill  of  Burnham  was  dismissed,  Decree  of  the 
with  cost  ana  damages,  and  he  appealed.  circuit  court. 

The  equity  set  up  on  account  of  the  failure  of  payment  of 
Mrs.  Oldham  to  relinquish  her  dower,  is,  under  the  no  part  of  the 
circumstances  of  this  case,  of   no  avail.     Having  J^'^^^^^u™®* 
brought  suit,  obtained  a  decree  for  a  title,  and  ac-  j^^.ted  on 
cepted  the  conveyance  made   by  the  commissioner  tbe  grounds 
under  the  decree,  it  is  too  late  now  for  Burnham  to  <>J  the  claim 
object  to  l>aying  for  the  land  on  the  ground  of  pos-  ^ife^todow- 
sible  danger  from  any  future  claim  which  raav  beer,  after  a 
asserted  by  Mrs,  Oldham  for  dower,  even  were  it  ad-  *?"*^®J[fL"J* 
initted  that  the  claim  of  Mrs.  Oldham  for  dower  Jj^un  ^^fi^^ 
might  have  been  availing,  (but  which  is  not  intend- 
ed to  be  decided)  if  the  suit  had  not  been  brought, 
for  a  title,  and  the  conveyance  made. 

Nor  can  tbe  claim  for  accruing  rents,  since  the  Vendee  ctm^ 
judgment  recoveretl  by  Burnham  on  the  covenant,  be  not  set  off 
sustained.     In  the  action  upon  that  covenant,  breach-  ^^f^J^J^'f  ^i^ 
es  were  assigned  for  not  delivering  the  possession  of  purchase  mo- 
the  land,  and  having  recovered  judgntent  at  law,  ney  iho  dam«< 
equity  cannot  give  its  assistance  by  again  trying  the  *r'  "ijjtain- 
breaches  of  the  covenant,  and  assessing  damiages  be-  tentlon  o^f  the 
yond  what  has  been  found  by  the  jury  at  law.  land  in  pos. 

The  damages  recovered  at  law  ought,  however,  vendor  subse- 
tre  think,  to  have  been  set  off  against  the  judgment  quontto  are- 
of  Crews.     Those  damages  were  assessed  for  the  covenantVc^*" 
breach  of  a  covenant,  which  formed  a  part  of  the  deliver  tbe*^ 
considerlition  of  the  note  upon  which  the  judgment  premises. 
of  Crews  was  recovered,  and  ought,  therefore^  in 
equity  and  justice  to  be  applied  in  extinguishing  so  Butthe  judg- 
much  of  Crews' judgment  as  will  be  e^ual  in  amount  ™rod  may*be 
to  th^  damages  and  cost,  after  reducmg  that  judg-  setofTinequi- 
ment  to  its  specie  value.     The  cost  of  the  suit  in  tv,becan8eot 
chancery  for  a  title,  upon  the  same  principle,  forms  a  jon.*^^""**" 
good  set  off.     Those  costs  are  incidents  to  the  same 
contract,  and  sboold  be  applied  in  extinguishing  the  V^  . 

jiidgiaeiA  of  Crewa  in  the  same  way. 

The  decree  must  be  reversed  with  cost,  (ki  cause 
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renoanded  to  the  court  below,  and,  after  taking  the 
account  according  to  the  principks  of  thk  opinioa, 
the  injunction  must  be  made  perpetual  for  80  much 
as  the  complainant,  Burnham,  may  be  fonnd  to  be 
entitled  to  a  set  off  for;  and  as  to  any  balance  of  the 
judgment,  the  injunction  must  be  dissolved,  with 
cost  and  damages. 

Turner  and  Breck  for  plaintiff;  Ccgpierton  for  de- 
fendant. 


Chakcket^ 


Gate  137. 


Decembers. 

Bill  for  spe- 
cific perform- 
anoe. 


Contract  for 
the  sale  of 
the  land  de- 
icended  from 
Richardson, 
made  by  his 
Ibor  sons  and 
two  tons-iH' 
iaw  to  Tevis, 


Part  of  Rich- 
ardsoD's  heirs 
bring  their 


l^evis's  representatives  ts.  Richard^ 
son's  heirs  Spc. 

Appeal  from  the  Madison  Circuit;  George  SharhoH)  Jbdg^ 

Specific  performance.   Time.  Pomssion.   Tiik.  Decreee 
against  tmAnotm  heirs.  Femes  CkmmU 

Judge  Mills  delivered  the  opinion  of  the  court. 

This  is  a  hill  in  equity,  brou^rfat  hy 
the  heirs  of  Aaron  Richardson  against  Lhe  heirs  and 
executors  of  Robert  Tevis  deceasied,  to  enforce  the 
purchase  of  a  tract  ot  land. 

Richardson  died  in  possession  of  the  luid,  a  nuni'^ 
of  years  before  the  sale;  and  on  the  26th  day  of  Ju- 
ly, 1821,  his  heirs  set  up  the  land  at  public  auction, 
and  Robert  Tevis  became  the  purchaser,  at  flie 
price  of  $\S  31^  per  acre,  the  number  of  acres  be- 
ing about  146,  and  executed  to  said  heirs  separate 
notes  for  the  purchase  money,  payable  in  one  year. 
Each  note  expressed  on  its  face  that  it  was  executed 
for  the  land,  and  that  a  title  was  to  be  malle  to  the 
land  on  the  payment  thereof.  The  heirs  of  Ridi- 
ardson  were  six  in  number,  four  of  them- were  males, 
and  two  were  married  women.  The  male  heirs  and 
the  two  husbands  of  the  females  executed  to  Tevis 
their  contract  or  title  bond,  binding  them  to  nnake  a 
good  and  sufficient  deed  for  the  land  when  the  pur- 
chase money  was  paid. 

It  is  stated  by  the  parties  that,  after  the  notes  fdl 
due,  suits  at  law  were  brought  thereon,  and  the  de- 
fendanti9,  the  heirs  and  executor  of  Robert  Teri%  (he 
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having  departed  this  Kfe,)  pleaded  the  iion  perform-  Tivis'  rep'« 
ance  of  the  condition  mentioned  in  each  note,  to- wit:  p     ^'' 
the  not  makinff  of  a  title,  and  the  heirs  of  Richard-    sofT^B  hs  &c.  * 
son  failing  in  tne  issue,  saffered  a  nonsuit.    The  re-  —.....^ 
cords  of  these  suits  at  law  are,  however,  not  filed,  bin  against 
On  the  3d  of  March,  1824,  two  of  the  heirs  of  t^^o'^^cr 
Richardson  and  the  husband  of  a  third,  (his  wife  Jx^^jon'of 
having  died  in  the  mean  time,)  brought  this  bill  to  the  contract, 
enforce  the  contract  specifically,  making  the  rest  of 
the  lieirs  of  Richardson,  as  well  as  the  executor  and 
heirs  of  Robert  Tevis  and  others,  defendants. 

The  heirs  and  executor  of  Robert  Tevis  resist  Groondtof 
Che  specific  performance  of  the  contract  on  various  defence  to 
grounds.     One  is,  that  the  land  was  soW  for  paper  I^^^^^^^^nt^ 
of  the  Bank  of  the  Commonwealth,  but  the  notes  ^^y^^^ 
were  drawn,  through  ignorance,  inadvertance  or  Tovls. 
mistake,  for  dollars  only,  omitting  the  expression  of 
bank  paper,  and  that  the  vendors  had  refused  to  re- 
ceive the  paper;  and  another  ground  is  an  entire  de- 
fect of  title  m  the  vendors,  and  an  inability  to  make 
such  title  as  a  court  of  equity  ought  tecompel  them 
to  take. 

The  court  below  decreed  a  specific  performance  Decree  of  the 
entirely,  and  from  that  decree  the  heirs  and  execu-  circuit  coart 
tor  of  Robert  Tevis  have  appealed  to  this  court.        e*'timi  **f  th 

We  conceive  a  s[$ecific  performance  of  the  con-  contract,  and 
tnct  ought  not  to  have  been  decreed  under  the  cir-  ^^^^^^  * 
cumstances  of  this  case. 


1 


The  history  given  of  the  title,  is,  that  a  patent  is-  History  of 
sued  to  John  Tanner,  for  the  land,  in  1 785;  that  Tan-  {{*?  J^*S  ^^  ,^ 
ner  sold  it  to  Nathaniel  Hart,  in  his  life  time,  but  no  heirs'   *^^ ' 
conveyance  is  shewn  to  have  existed  from  Tanner 
to  Hart.     Tanner,  long  since,  as  the  bill  alleges,  left 
the  state,  and  is  dead,  and  his  heirs,  except  one  of 
them,  are  unknown.     His  known  heir  and  his  un- 
known heirs  are  made  defendants.     Hart  died,  and 
left  the  estate  to  numeroiu  heirs,  who  are  also  made 
defendants.     It  is  alleged  that  the  heirs  of  Hart 
made  partition,  and  the  land  in  question  fell,^  in  the 
partition^  ki  two  of  them,  Richard  and  Cumberland 
Hart,  to  whom  the  rest  of  the  heirs  conveyed  by 
deed  of  partition^  but  no  such  deed  is  shewn^ 
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Txvu*  rep*9       It  ig  stated,  tinii  Richard  and  Caipberland  Birt 
RicHARo-      ^^^^  ^^  conveyed  the  land  to  Tyree  OJdham.  014- 
'  ftOM'shs&c.  bun  18  made  defendant,  and  akbougb  a  recorded 
«.....~.-..  conveyance  to  him  from  Richard  and  Cuoibethad 
Hart  it  allied,  yet  it  is  not  produced.     It  is  far- 
ther stated,  that  Tyree  Oidham  had  eold  and 
veyed  to  Aaron  Richardson^  the  ancestor  o(  the  ( 
plainants,  by  a  recorded  deed,  but  no  such  deed  is 
produced.     Oldham,  however,  is  noade  defendant, 
and  does  not  resist  a  conveyance,  neither  do  the 
rest  of  the  defendants  through  whom  k  is  stated  the 
title  has  passed. 

After  all  these  defects  of  titJe,  it  would  bc^  difficuH 
"Eqiitywin  to  ^sustain  a  bill  on  the  part  of  the  vendors  for  a 
™*!tct1^!*  *  sp®*^**^^  performance,  notwithstandiaf  all  the  inter- 
where  the  vening  claimanta  in  the  ch^n  of  title  are  aaade  par- 
vendor  can-    ties,  and  do  not  resist  it,  when,that  bill  is  brougbt  /or 

aHaTex"  ^^  ^"^^^  ^**"®  *^^^***  ^^^  V^^^  ^^^  ^^  contract 
cept  where  ought  to  have  been  fulfilled.  Regularly,  the  veiidors 
the  complain-  ought  to  have  been  ready  at  the  time  of  the  convey- 
Sufficient «-  *"^  *"^  payment  to  fumish  thdr  abstract  of  title, 
cuse  for  his '  ^uch  as  their  contract  required,  and  to  have  offered 
failure,  or  a  conveyance.  This,  at  atV  events,  was  necessary  to 
that  his  for-  gjy^  ^^^  vendors  a  right  to  recover  on  the  contract 
conifJao*!  at*"  *"  a. court  of  law,  and  generally  where  the  puty  has 
law  had  been  no  right  of  action  at  law,  a  coiut  of  equity  win  not 
waived  by  the  interfere  to  enforce  a  contraciv  unless  there  have 
^^^  ^^'  been  some  circumstaoces  excusing  the  lailore  at  Jaw, 

or  waiving  the  forfeiture  on  the  part  of  the  vendor. 

Here  thtere  are  no  such  circumstances  on  the  pui  of 

the  vendor,  or  his  heirs. 

It  is  true  that  it  is  shewn  that  Tevis  said  he  woidd 
Proposition  take  the  title  as  it  was  and  carry  the  contract  into  cf- 
retake  the*  fect,  if  the  vendors  would  take  the  conunon  corren- 
tuic"  such*as  <^y  of  the  country,  which  was  the  depi:eciated  paper 
it  was,  if  the  of  the  banks,  and  which  he  c<Miteoded  was  to  be 
vendor  would  the  medium  of  payment.  But  at  the  same  time  u»- 
mentTn'the  ©^  expressions  shewing  that  he  understood  that  the 
depreciated  title  of  the  vendors  was  defective  and  that  his  eoo- 
currency,  n#t  tract  entitled  him  to  a  clear  title,  and  that  lie  woald 

«c^dld^'o7    "^  ^""^  *"y  ^^  ^^  '^•^'^^  ''  ^^  cmceBcy  was 

ffiven  no  ef*    not  accepted. 

It  ia  true  that  it  is  oAen  said  that  time  k  not  e*- 
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teemed  in  equity  the  essence  of  a  contract.    But  it  Tstis'  rep's 
ought  not  to  be  understood  from  this,  that  time  is  to  j^^"- 
b^^  disregarde^l,  \i?henever  the  loss  of  it  can  work  an    •oii't^is'&c. 
injury,  espectallv  where  the  parties  have  made  tlie  -  . 

contract  materially  dependant,  and  remedies  at  law  Time  may  be 
are  gone,  and  there  is  no  waiver  of  the  forfeiture  at  ™a*erial 
law  *    where  the 

"*^'  contract  ii 

It  is,  however,  insisted  that  the  possession  here  is  Madlwltf  al^ 
with  Tevis  and  his  heirs  and  has  not  been  disturbed,  the  remejdj 
But  this  of  itself  is  not  sulBcient  to  waive  the  forfei-  f^  law  it  not 
ture,  especially  as  he  resisted  before  the  hour  that  foj^itwtnot 
the  coiVtract  fell  due,  and  ever  since,  both  in  the  ac*  waued. 
tions  at  law  and  in  the  intercourse  between  the  par- 
ties, the  fulfiiment  of  the  contract,  as  the  other  par-  ^^^^^^^^ 
ty  construed  it.    For  this  possesi^ion,  if  the  land  be-  ofcourfie'* 
longs  to  the  vendors,  the  laws  will  give  them  ample  waiver  of 
redress.     It  is  not  an  irreparable  injury,  but  can  be  J^'^^*^^^' 
comiiensated.  contact  by 

It  might  be  a  question  of  some  momenit  wfi^bepr  coDveV!'^^^ 
a  court  of  equity,  when  a  £Ood  and  sufficient  title  is 
stipulated  to  be  given,  ojught  to  compel  a  vendor  to  Q««rj:  whe- 
accept  a  title  derived  through  a  proceeding  in  chaii-  chaser  oaiT be 
eery  against  unknown  heirs.  compelled  to 

It  is  an  ex  parte  proceeding,  and  Kable  to  be  assailed  obufoi^  by  a 
in  many  ways,  and  must  therefore  be  strictly  pursu-  decree  ag'it 
ed,  as  it  ffoes  against  a  defendant  by  not  a  very  defi-  unknown 
uite  description  of  character,  witiiout  even  naming   ^^"' 
him,  when  his  name  is  giveq  to  identify  him.     If  Whore  the 
there  be  a  will,  and  the  title  has  gone  to  a  devisee  jJJIJidSiLfj 
as  such,  or  is  held  by  purchase  «ind  not  by  descent,  ora>aw!^ 
the  proceeding  against  the  unknown  heirs,  it  ia  evi-  the  decree  a- 
dent,  cannot  ht  efiectual,  fainst  an- 

kaown  heirs 
But  without  being  understood  to  express  any  pos-  i*  noogbt. 
itive  opinion  on  this  point,  there  are  greater  diffi-  ji^^u^^g 
cvilties.    For  however  tbe  general  rule  may  be,  it  is  cree  against' 
evident  that  the  proceedings  here  do  not  conform  to  tmknown 
the  statute.     There  is  no  oath  by  the  party  filing  the  ^®*"^  !*/  'S' 
bill  against  unknown  heirs,  that  their  names  ane  to  uHk  of^he  ^ 
IU|m  or  them  uuknown,  but  the  oath  is  made  by  a  affidavit  is  an 
straqger  to  the  controversy,  and  not  nearer  con^iect-  objection  to 
ed  witji  it,  than  BB,cpim^l  in  *e  cai?sc,;tju^ Jt>e  vcri-  Jtt^^^"" 
'  ly  b^yes  that  the  namc^^of  t^e^  b^ir^jpip;^  aw     - 
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Printer'i  cer- 
tifioate,  after 
the  appear* 
^■ce  daj  for 
the  absent 
defendant, 
stattng  the 
order  bad 
been  publish- 
ed 9  weeks, 
not  iVijtnfS 
when,  is  in- 
fQfBciont,and 
tbe  decree 
void. 


TKTit'  rep's    known  to  hia  dieiiU.    It  lias  been  held  by  this  court 

^'*  that  the  want  of  tbe  proper  oath  does  not  render 

8o"tsic.  Mich  prooeediDgs  void;  but  still  they  are  evidently 

......^^^.^  voidaole  and  may  be  reversed  for  this  defect,  and 

hence;  the  title  forced  upon  the  purchaser  is  liabte  to 
be  assailed  and  destroyed  by  the  acts  of  aiiother  de- 
fendant over  whom  he  has  no  control. 

There  is  another  apparent  defect  in  the  proof  of 
the  order  of  publication  here,  which  is  calculated  to 
render  these  proceedings  against  the  unknown  heirs, 
not  only  voidable,  but  void.  The  order  was  made 
at  the  Boarch  terra,  1824,  requiring  the  defendants  to 
appear  on  the  first  day  of  the  next  June  term,  which 
was  the  first  Monday  of  the  succeeding  June.  The 
certificate  of  the  printer,  states  that  the  insertion 
was  made  for  -nine  weeks-  successively,  but  it  does 
not  state  when  the  nine  weeks  commenced,  or  when 
they  ended,  and  his  certificate  is  dated  on  the  llth  of 
the  following  June,  so  that  the  certificate  would 
have  been  equally  true,  if  the  last  of  these  insertions 
had  been  made  aher  the  appearance  day^  as  if  made 
before.  Nothing  ou^ht  to  be  presumed  in  favor  of 
such  ex  parte  procee£ngs,  and  iViey  have  ever  been 
held  to  considerable  strictness  in  the  court.  This 
.proceeding  against  the  unkuown  heirs  are  not  there- 
fore deemed  sufficient  to  authorize  the  enforcing  of 
the  title  upon  the  vendee. 

One  ground  relied  on  by  the  complainants  as  ren- 
dering the  title  indefeasable,  and  such  as  ou^ht  to 
be  accepted  by  the  vendee,  is,  that  the  possession  of 
the  land  under  Tanner's  grant  has  been  held  some- 
what upwards  of  twenty  years,  and  therefore  time 
has  completed  the  title.  It  is  true  that  this  raises  a 
considerable  presumption  in  favor  of  the  vendors, 
that  there  has  been  a  conveyance  or  some  wrkii^, 
or  permission  to  occupy*  the  land;  bat  still  we  can- 
not deem  the  proof  suMcient  to  say,  that  the  tille  is 
complete  thereby. 

If  the  danger  to  this  possession  arose  from  ad- 
Kffeci  of  po8.  verse  interfering  claims,  and  it  was  shewn  that  tbe 
feTtlr  an^d*''  ^*"*  Tfemained  vacant  until  possessed  by  Tanned,  and 
proTin/iSttea  those  who claimed  mider  him,  and  there  were  no  ex- 
to  land :  >ir.  ^tioM  in  fav<nr  of  claimants  within  the  cfisabili- 


Purchaser 
cannot  be 
coapdled  to 
accept  a  title 
made  ont  by 
preBamption 
from  length 
ofpoieeenoB 
held  by  ven- 
dors Qdder 
executory 
contracts. 
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lies  of  the  «taliile,  such  poMession  of  twenty  years  Tcm?  tep'« 
under  one  statute^or  seven  years  uader  another,  might  ^    ^v 
give  a  complete  tide;  becanse  no  person  could  re-   »«?<  h^lkc. 
cover  in  a  writ  of  right  after  the  twenty  years  had  ...........^ 

expired,  unless  a  previous,  actual  seizin  was  proved  chaser  tiot 
according  to  the  settled  course  of  adjudication  in  |{j*°^^?'^^ 
this  court.  But  here  the  danger  is  from  the  same  ti«>  n,ch  cases. 
tic,  and  it  has  been  held  by  this  court  that  where  a  < 
tenant  holds  bv  executory  contract  still  looking  to 
the  legal  title  holder  for  a  completion  of  his  title, 
and  the  relation  exists  of  vendor  and  vendee,  with 
an  incomplete  estate,  then  the  statute  does  not  run. 
It  requires  a  conveyance  to  authorize  the  vendee  to 
hold  adversely  against  all  the  world  especially  his 
own  vendor,  and  such  a  conveyance  cannot  certain* 
ly  be  presumed.  Tlie  description  of  the  heirs  pf 
Tanner  is  not  given  excejit  one,  and  she  is  a  feme  co- 
verly  of  course  one  of  them  is  within  the  disabilities 
of  the  statute,  and  when  these  heirs  are  rightfully 
proceeded  against  they  are  not  precluded  from  shew- 
mg  circumstances  sufficient  to  rebut  the  presump- 
tion of  a  convej'ance.  Of  this  danger  the  vendee, 
who  is  to  have  a  good  and  sufficient  title,  ought  not 
to  be  compelled  to  run  the  risk  by  a  decree  in  chan- 
eery  made  in  a  suit  for  specific  performance,  brought 
years  after  the  contract  ought  to  have  been  fulfilled. 

There  is  also  another  defect  existing  in  the  sale  ^^,^^^^,^1^^ 
from  the  heirs  of  Richardson  to  Robert  Tevis,  sale  of  land 
which  we  a])preliend  is  incurable  and  <>"g^^  *^  be  ^^^®  ^^A: 
held  conclusive  against  a  decree  for  specific  perform-  /jj^/owniac 
ance.  the  fee,  can- 

The  sale  as  to  two  sixths  of  the  hud  wu  made,  ed  without  a 
and  the  title  bond  given,  by  the  husbands  of  the  fe*  privy  exami- 
male  heirs  alone.    The  females  did  not  sell,  4md  jg^Jj.^"^^^*^^ 
they  could  not  do  so,  unless  by  privy  examination  as  theirfreecon- 
the  law  requires,  and  that  has  not  been  done.    King  seat  eBtcred 
and  wife,  one  of  these  fenudes,are  made  defendants,  ofwcotd. 
to  compel  her  to  convey.     We  do  not  conceive  that 
the  chancellor  ought  to  specifically  enforce  a  sale  of 
the  wife's  land  in  fulfilment  of  the  contract  of  the 
husband  alone.    If  he  does,  it  ought  to  be  under 
some  circumstances  of  her  consent,  granted  on  re- 
cord similar  and  equivalent  to  a  privy  examinatiqp. 
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Tktu*  np^a       An  ifnUaoe  has  not  been  known  of  a  chanceltoi 

RiciuRP-      dfeoreeing  away  the  ctower  of  tbe  wife,  and  compelU 

aon'thi^c.  '^f^  ^^  to  relinquish  it  in  fulfilment  of  tbe  contract 

r.^^^  of  the  husband,  and  we  are  not  aware  that  bis  pow- 

Eqoitj  nevar  era  are  greater  over  tbe  wife  wben  she  holds  the  es- 
the^^  late,  than  when  she  holds  the  contingent  estate  of 
reli^uMh  her  dower  only. 

right  of  dow-  Besides,  the  wife  holdfc  her  interest  notwithstand- 
ing the  marriage,  and  even  in  estatie  in  which  the 
Equity  will  hnsband  acquires  the  absolute  interes^t  by  the  mar- 
not  aid  the  riaj^,  if  it  has  never  been  reduced  to  possession,  the 
«t^Ili^nn  <*^nceUor  will  frequently  refitse  to  aid  the  husband 
of  anj  of  the  li^  i^egainlng  the  possession  unless  a  suitable  provis- 
wife*icboiet  ion  is  made  for  the  wife,  placed  beyohd  the  control 
wirho^"*  of  the  husband;  and  this  has  been  done  in  this  court 
Tiding'iw'**"  ^^^^  where  the  rights  of  creditors  arc  concerned. 
her.  Tt  foll6 w8,  therefot  e,  conclusively,  thai  the  ehancelior 

ought  to  take  care  how  he  decrees  away  the  wife^s 
legal  estate,  encu umbered  by  the  marriage  in  fulfil- 
ment of  the  contracts  of  the  husband. 

What  makes  thematter  worse  in  tbhcaae^  is,  after 
innint  chil-     tb«  gale  by  the  husbtiid  of  one  of  these  married  fe- 
deceaied  wife  ^^^t  ^^^  departed  this  V\te,  leaving  two  infant  chil* 
cannot  fo  di-  dren«     Tbe  husband  united  in  this  suit,  and  reauires 
ve«ted  of  the  of  the  chancellor  to  decree  away  the  estate  of  the  in- 
de*cencW  on  ^^^^  hei^^  of  his  wife,  whom  he  makes  defendants 
them  fVom       In  fulfilment  of  his  own  contract,  and  not  in  com- 
theJfO'Other,  pHance  With  the  contract  of  the  mother.     Such  li 
ftfthert  coh-^  decree  cannot  be  rendered  against  them,  or  against 
trtict.        '    l^he  surviving  female,  and  if  rendered  would  be  re- 
versible at  their  writ,  so  soon  as  their  respective 
disabilities  -wei^  removed,  and  therefore  the  vendee 
€tUgbt  hot  to  be  connfpelled  to  accept  a  title  under 
Sttdi  a  decree. 

Effect  of  the  Th^*<^n1jr  ciirc  to  all  this,  attempted  on  tb6  part  of 
vendee's  ho!  ^^^  doinplaiinants,  is^  that  before  the  titlelwas  tO  have 
eeptanoeofa  been  made /they  executed  a  conveyance  and  had  it 
deed  of  con-  property  acknowledged  in  the  clerk's  oflice,  and 
fiTifil^nt'Jf  tHat  it  was  accepted  by  Robert  Tevis  in  hislifetime, 
the  contract,  throiigh  the  iustriiltientality  of  his  son  as  his  aigeiit. 
aia  waiver  of  If  this  allegation  Was  true  it  would  go  far  to  defeat 
r^u^'to  &e  ^^^  jurisdiction  of  a  court  df  equity,  and  woti/d 
title.  ri^rider  it  hard  io  account  for  a  defeat  at  taw.     Ifthe 
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title  vna  absolutely  made  and  aoeepted  there  woald  T^vn'  rep'a 
be  no  need  for  the  chancellor  to  interfere,  except  to  ^    ^'- 
enforce  the  lien;  for  it  is  to  enforce  liensvor  enforce   g!^«  h«'i 

contracts  specifically,  that  ttie  chancellor  will  take  — 

the  entire  eontrol  over  such  contracts  for  the  sale  of 
lanrds. 

But  here  the  proof  fails  atid  does  not  prove  the  Deed  was  not 
acceptance  of  the  deed.  The  son  tendered  the  a-  *^°*P*«°- 
mount  due  in  bank  paper  to  one  of  the  complainants 
who  had  the  deed  in  tne  clerk's  office  acknowledged 
ias  hereafter  described.  The  paper  was  refused  and 
so  was  the  deed,  which  shews  no  more,  than  that 
the  vendee  was  willing  to  waive'  the  defects  of  title, 
if  the  controversy  relative  to  the  acceptance  of  bank 
j>aper  was  waived  on  the  other  side,  and  this  coin- 
ciaes  with  the  language  of  the  vendee  aflerwardsi 
that  they  had  made  him  a  deed  which  he  would  not 
accept,  if  they  would  not  accept  the  payment  in 
bank  paper. 

The  deed  is  produced,  and  has  some  minutes  on  ?*^*f°j^*®  ^^ 
it  made  by  the  clerk,  and  is  noti^Fecorded,  because  it  thanhe/eme 
was  not  accepted  as  explmned  by  the  testimony  of  cover/ reJin- 
of  the  clerk,  in  accordance  with  the  usage  of  the  of-  qui^hed  ber 
fice,  not  to  record  a  deed,  unless  it  was  first  accept-  "/^fn  J^n^^Ie 
ed.     These  minutes  made  I^y  the  clerk  are  abbre-  held  the  fe« 
viated  notes,  from  which  he  was  afterwards  to  draw  simple  in, 
out  the  acknowledgment  in  words  at  length,  which,  ^^  "tat^** 
when  explained  by  him,  amount  to  the  fact,  that  the 
deed  was  acknowledged  by  the  males,  and  that  the 
femaleaorelinquished  their  dower.     How  clerks  have 
got  into  the  habit  of  certifying  that/erne^  covert  have 
Telinquished  their  dower  or  title,  instead  of  certify- 
ing the  fact  that  they  have  acknowledged  after  be- 
inff  privily  examined  as   the  law  directs,  a  deed, 
which  by  its  terms  in  law  passes  their  estate,  we  can- 
not tell;  but  if  it  be  conceded  that  the  certificate  of 
the  clerk,  stating  that  the  /erne  telinquished  her 
dower,  must  be  construed  to  pass  her  dower,  if  any 
she  has,  it  certainly  cannot  be  contended  that  her  re- 
linquishing her  doyer,  passed  the  estate  when  the 
fee  simple  is  in  her.     This  can  be  done  only  by  cer- 
tifying that  she  acknowledged  the  conveyance  in  the 
terms  pointed  out  in  the  statute*    This  deed  thei^ 
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Twn%^  rep^i   fore  did  not  pus  the  title  of  two  aizths  of  ibe  land, 

^'  except  such  title  as  the  fausbaads  acquired  by  the 

^^a  hTfce.  p»rriage,  and  it  was  right  in  Tevtt,  for  this  defect, 

^  if  no  other  to  reject  it^  and  it  was  emmeoos  in  the 

court  helow,  to  decree  that  this  convey wioe  shodd 

stand  as  a  good  conveyance  of  the  title  of  the  laod^ 

as  to  the  heirs  of  Tevis,  as  was  done  by  the  decree. 

We  therefore  conclude  that  no  relief  ought  to 

Bintobedis-  have  been  granted  the  complainants  in  the  court  be- 

^^!^^^Smo{  *^^'  ^^^  ^**^  executor  and  heirs  of  Tevis,  and  that 

complainaat.  <»  to  them,  the  bill  ought  to  have  been  dismiased 

with  costs. 

As  to  the  other  parties  concerned,  the  complain- 

LeftTe  gi^eo    ants  may  be  able  to  show  on  the  same  bill,  ii  pre- 

compj^i^"*"  ferred  as  their  suit  ought  to  be,  that  they  are  enti- 

wi^ibSr       *^^  ^  *  conveyance,  especially  as  they  have  ground 

bin  to  obtain  from  length  of  time,  for  some  prrsumption  in  their 

the  title.        fiivor;  and  on  the  return  of  the  cause,  as  Ibe  decree 

must  be  reversed,  they  ought  to  be  left  at  liberty  to 

proceed  thereon,  by  a'new  prepar^tioo  against  the 

other  defendants,  jf  they  should  deem  it  proper  for 

the  purpose  of  procuring  a  title  from  the  heVrs  of  the 

patentee. 

The  decree  must  therefore  be  reversed,  with  costs, 
Decree  and  in  &vor  of  Tevis'  heirs  and  executor ,  against  the 
aandate.  complainants  below,  and  the  cause  be  remanded, 
with  directions  to  dismiss  the  bill  as  to  Tevis'  heirs 
and  executor,  with  costs,  and  for  new  proceedings 
against  the  defendants  not  inconsistent  with  this  o- 
pinion,  and  the  rules  and' usages  of  a  court  of  equity. 

TWa^r  for  appellants;  Capmian  and  Breck  for  ap- 
pellees. 
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Wood  4rC'  vs.  Sayre  Spc.  motiow. 

Error  to  the  County  Coart  of  Fayette.  Caie  J  38. 

Sherds.  RegimerUtd  paymasters.  JlHUHa  firm.  Dama- 
gts.  Interest,  Statutes.  Parties  to  motions.  ConstruC' 
tian. 

Judge  Mills  delivered  the  Opinion  of  the  Coait.  December 2, 

This  is  a  judgment  rendered  by  the 
county  court,  in  fiivor  of  the  paymaster  of  a  regi-  JJ^****"*^^ 
ment,  against  the  sheriff  and  his  sureties,  for  failing  al  paj^ster'' 
to  account  for  the  fines  put  into  his  hands  for  col-  vs-  the  sheriff' 
lection,  by  the  colonel  of  the  regiment.  •"**  hiisare- 

The  court  rendered  judgment  for  the  amount  of 
the  fines,  with  fifteen  per  cent  damages,  and  five  ^^^l^ijal 
per  cent  interest  thereon.     This  interest  and  dama-  damages,  and 
ges  it  is  insisted,  is  erroneous;  and  other  errors  are  interest, 
^issigned. 

The  act  of  Assembly,^  or  that  section  thereof,  g 
which  reguhtes  the  motion,  reads  thus:  thorkin^he 

"But  in  case  the  said  sheriff  shall  fail,  or  refuse  to  ^^^^^iiYhe' 
pay,  and  settle  with  the  paymaster  as  aforesaid,  the  sheriff  and 
paymaster  shall  immediately  proceed  to  recover  the  *»"  deputies, 
monies  due  from  the  said  sheriff,  and  his  deputies,  or  J^j/***'??*^ 
either  of  them,  by  motion  in  the  county  court,  in  the  mimia  fines. 
same  marmtr,  that  moneys  are  recovered  by  the  cotm- 
rtw,  against  their  public  collectors  of  levy." 

It  will  be  needless  to  refer  to  the  acts  regulating 
the  recovery  of  levies  from  the  sheriff,  or  public  noHiabfJ^bj 
collect«i*s,  to  ascertain  whether  the  fifteen  per  cent  motion  for 
damages,  and  five  per  cent  interest,  are  i;ecoverabIe,  damages  or 
because  this  act  fixes  the  amount  to  be  recovered,  by  faiUMto^ac- 
ihe  words  the  "moneys  due'*  without  saying  any  thing  count  for  mi- 
of  damages  or  interest,  and  not  leaving  grounds  for  li^ia  fines: 
inference,  that  interest  and  damages  were  to  be  ad-  ^y?s"re1;ov- 
ded.     It  cannot  be  inferred  from  the  expressions  erable. 
"the  same  mamier  that  moneys  are  recovered  by 
•  oimnties."  -  For  it  will  be  seen  that  in  these  latter 
recoveries,  damages  and  interest  are  not  annexed. 

Sut  as  the  judgiftent  is  to  be  disturbed  on  thid  ao-  Areihcsnre* 
count,  another  question  is  to  be  considered,  not  nam-  ^  ^S^tt 
ed  ia  argument;  and  that  is,  the  propriety  of  bring-  to  bijoi^ea^ 
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Wood  ice.      jng  the  ioint  notice  against  the  sheriff  and  his  sure- 
SirAE  &c      *^^^'     ^     ^^^  recited  does  not  tell  us  against  whom 

1,; '_  the  recovery  is  to  be  had,  but  in  case  of  the  sheriff  ^s 

iDthemoiiDQ  failure,  directs  the  moneys  due  to  be  recovered, 
ugaintt  the  not  Saving  against  whom,  but  *^in  the  same  manner'' 
BhenffiDtach  |(^^^  counties  recover  their  levies.  Of  course  it 
would  seem  to  follow,  that  the  recovery  most  be 
Lad  aj^ainst  the  same  description  of  persons  of  whom 
counties  recover  tlieir  levies.  It  is  worthy  of  remark, 
that  we  are  not  referred  to  the  mode  in  which  ooon- 
ty  creditors  recover  tlieir  demands  against  the  col* 
lectors  of  levies,  but  tdthe  mode  in  which  countUs  re- 
cover their  balances  in  the  hands  of  their  collectors, , 
unaccounted  for. 

The  first  statute  on  this  subject  which  we  shall  no- 
fctatote  of      tice,  as  one  to  which  we  are  referred,  is  in  2d  Dig. 
J 797,  jriving    £,,  jf.  856,  and  reads  thus: 
lo  the  county 

court  the  mo.      « A^d  it  Shall  and  may  be  hiwful,  where  sucb.sher- 
tbe\blriff  for  ^^  ^  collector  fails  to  account  with  the  county  afore- 
failing  to  Hc.   said,  for  the  court  of  that  county  before  whom  he 
coQDt  fw  the  ought  to  accountj^to  enter  ju^lgment  ugainst  such  de- 
'i^Dii^stU    '***^"^"t  sheriff  or  collector,  for  whatever  shall  ajv- 
4  pear  to  be  due  from  such  sheriff  or  coWector,  and  a- 
ward  execution  thereon,  giving  suck  sheriff  or  col- 
lector ten  days  previous  notice  of  such  proceeding.^^ 

Here  we  find  that  not  only  the  damages  are  omit* 
ted,  as  before  suggested,  btt  the  sheriff  or  collector 
alone  is  named,  against  whom  ttie  motion  is  to  be 
brought,  and  nothing  is  said  of  the  sureties;  and  it 
evidently  follows,  that  the  remedy  by  motton  does 
not  lie  by  this  aet. 

But  there  is  another  act  on  this  subject,  omitted 
Act  oP95,  (1  in  the  digest  of  the  statutes,  probably  because  it  w«s 
sosjomitted  supposed  to  be  entirely  sujperseded  by  the  act  last 
7n  the  Digest)  fccited.  But  as  this  act,  from  wdiich  this  provision 
gifin^  to  the  is  Cited,  contains  no  repealing  clause,  «nd  there  be^ 
the  mot^°"'^  ing  some  little  variance  between  the«i«  especially . 
nsrmnnx  the  ^^^^  regard  to  sureties,  we  itust  take  the  latter  into 
sbpriff  or  h%M    consideration.     It  will  be  found  in  the  1^  vol.  Litt. 

oonnUoT  the       *'They,  (to-wit:  the  lustioes  of  the  county  couits)     * 
**'^-  shall  have  power  to  vfdh  on  the  present  and  forinw 
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tiheriife  or  coUeeiojrs,  for  a  settlement  of  their  ac-  Wood  &€• 
xounU,  and  may  af^inl  two  of  tb^tr  own  hmif  ^  ^     ^  . 
settle  with  such  gberiff  or  ODUectOf)  and  jBoake  ai^    ^* 
port  of  such  settlefldent  to  the  court.;  md  ifiOH  wtA 
fiettkment  with  any  sheriff  or  coUect«^,  thcv  taay 
be  in  arrears  to  the  county^  the  eotirt  shall  give 
judgment  and  award  execution  for  the  sum  that  may 
appear  due  from  such  sheritf  or  collector,  or  againgt 
their  securities^  exectUorsy  adminisirators  or  kgal  reprt- 
sentatives.     Provided  such  sheriff  ov  collector,  his  or 
their  securities^  executors,  administrators  oit  legal  rep- 
resentative, have  ten  daya  previous  notice  of  such 
motion." 

Both  these  acts  must  be  taken  as  acts  in  pari  nuOe-  the  act  di 
riay  as  relating  to  the  same  subject,  and  operating  on  '95  wai  not 
the  same  legal  proceedings.     The  first  in  the  order  JheaetoPdT 
of  tiiiie,  is  the  last  which  we  have  recited.    The  but  must  be  ^ 
subsequent  act  omitted  saying  any  4bing  about  the  taken  togeth- 
sureties  of  the  sheriff  or  coHector;*butit  did  not  ex-  ^''^Jonlilw 
pressly  repeal  the  former  act,  nor  is  there  any  pro-  against  the 
vision  in  it  kicompatibie  with  the  first  act;  the  first  <beriff^8  sure- 
must  consequently  be  considered  in  construing  the  ties.— 
latter  act,  and  the  eflfect  will  be,  to  insert  in  the  lat- 
ter act  the  provisions  of  the  former  touching  sur^ 
4ies. 

But  after  this  addition  is  made  to  Ae  latter  adt,  we  Btit  motiont 
are  still  noabje  to  sustain  this  notice.     For  it  is  *,f*i^**5KL. 
aiuiinst  the  sheriff  and  his  sureties  both,  and  the  act  I,,iS^J  fo^ 
i^ich  subjects  the  sureties  as  well  as  the  sheriff,  au»  faiiiag  to  ae- 
thorizes  a  several  proceeding,  either  against  the  sher-  count  for  the 
iff  or  bis  sureties,  but  not  against  both.     The  au-  ^^^^JS^ 
thority  id  to  move  against  the  ^'sheriff  or  coBector,  or  fines,  cannot 
against  their  securities,"  not  "and  their  securities."  bemaintain- 
We  would  readily  conclude  that  the  legislature  in-  JhemjSnily 
tended  both  to  be  included  in  one  proceeding,  as  batTeii^runy^ 
more  safe  to  the  rights  of  the  parties,  if  there  was  against  the    . 
any  thing  in  the  act  which  would  tolerate  the  con-  »heriff  or  his 
struction.     The  disjunctive  "or,"  is  used  in  other  *^^  ^^ 
parts  of  the  same  sentence  in  its  usual  sense,  imply- 
ing severalty:  that  is,  one  or  the  other,  but  not  both 
at  once,  and  we  cannot  place  any  other  sease  there- 
on. 

Vol.  VII.  4  I 
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WooBte        irt  therefore  foUowB,  that  without  this  act,  thiii 
lAvu  Ad»  'P'^'^^^S  agdnst  the  surotieaat  all,  borons,  and 

with  thii  ad,  a  joint  proceeding  cannot  be  indalged. 

Tbejodgment  nmit  couequendy  be  reversed,  with 

'Costs,  and  the  cause  be  lema&ded,  with  directioMto 

Hquash  the  nodae,  with  ^aosts. 

^3kinntor  pbdntiflb;  Gmbi  for  defendants. 
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The  ioUowiogr  decision  of  the  Judge  of  the  fifUi  Ja^ial  Disfikt,  b  ihj^ 
Jcfierson  Circuit  Court,  on  the  qualificaticm^  of  ^urora^  in  a  oriminaL 
eeuse,  is  published  here,  bM  because  it  is  authority,  like  the  opinions  oT 
the  Court  of  Appeals;  but  because  the  paint  decided  is  one  that  never  haa 
been,  and  which,  according,  to  our  p^vseat  system,  never  can  come  befora 
Ae  appellate  court:  so  thauthisdecisionis..of  equal  authority  with  any 
other  given,  or  which  will  probably  be  renderedin  Kentucky;  and  we  hava 
not  had  before  in  print,  the  adjudication  of  any  court  >  on  this  important, 
legal  and  constitutional  question;  and  because  the  aathpritisB  axa  collected 
and  arranged,  and  the  subject  discussed,  in  a  manner,  and  with  an  abibty, . 
that  must  render  the  opinion  convenient  and  valuable  to  the  profession. 

B£PORT£R. 

OPINIOlf  OF  THE  OOURT. 

JfiFFiasoN  Circuit,  1890— Com  monwsjxth  vs  '^ 


Trial  by  Jury.     OmMutitmahLaw.     StatvUi. 
JuDOB  PiRTLE  delivered  the  opinion. 

TttE  question  presented  to  the  Court  is:  whether  it  m 
cause  of  challenge  to  a  juror  called  on  the  trial  of  a  criminal  case,  that- 
he  has  formed  his  opinion  from  report  or  information  of  others?  Whav- 
ever  regards  the  trial  by  jury  deserves  the  most  zealeua  attention,  and  the 
most  careful  examination.  The  third  section  of  an  act  of  the  General 
Assembly,  approved  23nd  January  1837,  provides,  **That  from  and  aiWr 
the  passage  of  this  act,  on  the  trial  of  any  criminal  case  it  shall  not  be 
held,  or  considered  a  good  cause  of  challenge  to  a  ventre  man,  that  he 
has  formed  or  expressed  an  opinion  ftom  mere  rumor.''  The  6Ch  section 
of  the  10th  article  of  the  Consti don  declares,  "That  the  ancient  mode  of 
trial  by  jury  shall  be  held  saered,  and  the  right  thereof  remain  inviolate;" 
and  the  lOtb  section  of  the  same  article  aecures  to  the  accused  *Mn  prose- 
cutions by  indictment,  or  information,  a  speedv  public  trial  by  an  impar- 
tial jury  of  "the  vicinage.'*  The  constitutionsJ  validity  of  this  act  of  the 
Legislature  is  involved  in  this  question. 

In  approaching  this  subject,.!  have  to  lamentthe  absence  of  such  lijpfhtj 
as  the  decisions  of  my  brethren  of  the  Circuit  Court  bench  might  a&rd. 
They  alone  have  jurisdiction  in  this  kind  of  case;  and  unfortunately  for 
the  condition  of  the  criminal  law  in  this  state,  there  are  no  reports  of  their 
decisions,  and  no  decisions  of  a  tribunal  of  general  jurisdiction.  Hence, 
each  Judge  (the  British  reporters  since  1776  having  been  excluded)  is 
measurably  compelled  to  form  his  own  rules,  for  his  own  circuit,  resting 
npon  his  own  judgment,  from  which  there  is  no  appeal.  Jargon  and  in* 
consistency  in  the  administration  gf  criminal  justice  m  the  several  circuitS|. 
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is  the  necessanr  consecjneDce.  Ad  evil  of  such  magoitade  shontd  Btri&r- 
the  attention  of  every  citizen.  The  justice  of  a  country,  shoald  be  a  fix- 
ed principle  made  known  to  all,  general  and  uniform  in  ita  operations,  and 
not  wandering  in  the  arbUnum,  or  in  the  various  opinions  of  as  many 
judges,  as  are  appointed  to  administer  it^  And  perhaps  I  am  now  about 
to  consider  the  question,  upon  this  Act,  as  rei  ifUqprm,  when  it  has  been 
heretofore  decided  in  some  of  the  ether  circuits. 

If  the  trial  by  jury  had  been  barely  secured  tuy  the  constitution,  and  the 
special  provispns  had  been*  omiited,  I  do  not  know  that  the  judiciary 
aould  have  etMisidered' the  indifierence  or  Impartiality  of  a  juror,  as  lass  in- 
dispensable.—l?hs  excdlence  of  this  mode  of  trial  is  ia  the  certain  fhirneas 
whu;b  it  promises,  ^m  the  manner  in  which  it  is  constituted.  But  the 
security  it  affords  the  citizen,  that  his  accusation  and  his  defence  will  be  con- 
sidered by  his  neighbora  impartially,,  liherally,  and  without  prepossession, 
would  be  lost,,  should  any  person  be  permitted  ta  sit  ss  a  trio-,  whose  mind 
was  not  wholly  undecided  and  indifierent,  as  to  the  issue  he  is  called  to 
try.  The  principles  of  natural  justice  demand  an  unbiased  tribunal  as 
strongly  as  the  consUtution  eould..  Who  shall  say,,  that  he  is  indifierent 
as  he  stands  unsworn  upon  the  issue,  who  will  answer  upon  his  voir  dmrty. 
that  he  has  formed  his  opinion;  that  his  mind  ismade  up.^  What  citizen 
^uld  believe,  Uiat  his  fellow  citizens  had  done  unto  him ^ as  they  would 
he  shooid  have  done  unto  them,  when  they  had  urged  him  to  be  tried  by 
fnea,  who  answered  his  interrogatories,  on  their  oaths,  that  they  had 
made  up  their  minds  from  "mere  rumor,''  and  did  believe  him  to  be  gvicy  •' 
What  citizen  in  the  community  wouU  be  willing  to  commit  the  trial  of  a 
civil  case,  which  involved  his  Borne  and  fireiude,  to  twelve  men,  who  had 
formed  their  opinions  against  his  cause  upon  any  grounds/  With  what 
injastice  might  he  not  reproach  the  law,  that  compelled  him?  Can  his 
country  he  less  regardful  ofhts  fame,  his  liberty,  bis  life!  The  common^ 
law  made  no  distinction  between  rumor  and  knowledge  of  facts,  as  to  the 
opinion  ibrmed  by  the  juror.  That  he  had  an  opialon  formed  of  the  gniU 
or  ronocenoe  of  the  accused  when  be  came  to  the  book,  was  a  principal 
cause  of  challenge,  and  he  was  rejected,  without  referring  it  to  the  triers 
of  ehaJleages  to  say  upon  what  he  had  formed  it.  And,  by  what  perspi- 
cacity it  is  seeq,  or  by  what  doctrine  of  metaphysics  it  is  ascertained,  that 
he  who  forms  his  opinion  upon  runK>r  is  more  itnpartial  than  he  who 
IbrnM  hia  opimon  upon  facts  within  his  knowledge,  I  cannot  understand. 

He  who  has  formed  a^  opinion  on  the  facts,  that  have  come  to  hi^ 
Icnowledge,  has  more  probably  formeditfrom  unstained  motives  of  justice, 
and  with  a  mind  open  co  correct  impression,  than  he,  who  has  been  so 
heedful  of  'meie  rumor,'  as  to  make  up  his  mind  upon  the  guilt  or  inno- 
cence of  any  person*  without  waiting  to  hear  the  testimony  by.  which 
alone  that  parson  is^to  be  acquitted  or  condemned*  The  juror  whose 
opinion  is  mrmed  fronr  rumor,  may  have  been  induced  to  such  a  conclu- 
sion from  some  personal^  prejudice,. of  which  he  is,  himself  unconscious, 
or,  from  a  reliance  upon  the  relation  of  some  friend,  in  whose  honesty  and 
truth  he  will  have  more  eonfidence,  than  in  the  testiniony  of  witneases, 
who  are  unknown  to  him;  or  he  ms^  perchance  have  come  to  the  opinion 
of  ga&it,  from  tha  absence  of  the  ordinary  charities  of  humanity,  (for 
saah  our  experience  and  observation  will  tell  us  is  sometimes  the  case)  or,, 
the  natural  racapacity  of  his  mind  to  weigh  circumstances,  discriminate, 
and  judge  for  himselC  All  these^aqd  many  other  causes,  dis(]ualify  him* 
or  may  disqualify  him,  to  collate  with  accuracy  the  circumstances  that 
shall  bs  given  him  Jn  evidence,  and  to  weigh  with  im^mrtialrt^  the  accor 
aation  and  the  defence.    He  who  has  formed  his  opinion  befote  he  baa 
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heard  the  testimony,  may  hear  with  patience^  and  decide  with  an  uninflu- 
enced and  eorrect  judgment  upon  the  facts— but  the  law  should  not  entrust 
its  justice  to  such  hazzard.  [t  should  be  sure — ^and  confident  as  human 
means  can  assure  it,  that  jostice  will  not  suffer  in  the  tribunal.  "For  as 
much^**  says  Sir  Edward  Coke,  "as  men's  lives,  fanes,  lands  and  goods 
are  to  be  tried  by  jurors,  it  is  most  necessary,  that  they  be  omni  exeepUotu 
fnmore$,^*    lat  Inst.  156  a. 

fiot  the  constitution  h^^  secured  to  the  citizen  "the  ancielU  mode  of 
trial  by  jury." — And,  not  content  with  that,  the  convention  have  provided 
**&nimpmrtiai  jury  of  the  vicinage.''  What  was  the  ancient  mgde^  and 
who  were  considered  unpariud,  by  the  law,  may  be  seen  by  a  reference  to 
the  authorities  upon  the  law  of  that  country,  whose  just  boast  it  has  been 
for  agM,  and  from  which  we  have  received  ike  trial  by  jury.  Lord  Coke, 
Ml  1st.  Inst.  156  b.  lays  down  thia  general  proposition,  with  regard  to  the 
impartiality  of  a  juror>  "He  ought  to  be  least  suspicious,  that  is,  to  be  in- 
different as  he  stands  unsworn:  and  then  he  is  accounted  in  law  liber  el 
legalis  homo^  otherwise  he  may  be  challenged  and  not  suffered  to  be 
sworn.*'  And  this  word,  *impar«al,'  is  not  confined  b^  the  English  com- 
mon law  to  the  exemption  from  personal  favor,  or  ill  will;  but  he  Is  deem- 
ed partiai  or  unindifferent,  by  the  boc^s  of  the  common  law,  who  enter- 
tains any  favor  or  ill  will  toward  either  party,  or,  tohose  mind  is  made  vp 
mpon  the  ease,  Gilbert,  in  his  Hist.  Com.  P\,  says^  it  is  a  prinoipai  cause 
of  challenge  to  a  juror,  "if  he  has  declared  bis  opinion  touching  the  mat- 
ters—and clearly  refers  the  ground  of  the  objection  to  fmrtiality.  See  Til. 
Chal—Bac.  Abr.  S.  vol.  258  is  to  the  same  effect— rather  more  expres&^ 
Vide,  also  3  Tidd.  780.  Hale's  Hist.  Com.  Law,  Cap.  12.  Butler's  Nisi 
Prius,  807.  -1  Salk.  153.  Rolle's  Abr.  655.  "If  a  iuror  has  declared  th» 
right  of  one  party,  it  is  a  principal  cause  oC  challenge^'  49  Ewd.  S.  is 
quoted.  Brooke's,  Abr.  Tit.  Chal.  PI.  90  to' the  same  effebt:  31  Hen.  7, 
S9,  is  quoted. 

In  1696,  when  the  judiciary  was  more  independent,  and  the  rights  of 
the  subject  bett^  defined  and  understood,  than  at  any  previous  time  in 
England,  Peter  Cook  was  tried  at  the  Old  Bailey,  for  high  treason:  upon 
his  trial  he  thus  addressed  the  court:  "My  Lord,  before  the  jury  is  cftlled, 
i  am  advised,  that  if  any  of  the  jury  have  said  already,  that  I  am  guilty^ 
or  they  will  find  me  f  uifty,  or  I  shall  suffer,  or  will  be*hanged,  or  the  like,, 
they  are  not  fit  or  proper  men  to  be  of  the  jury."  To  which  Lord  Chief 
Justice  Treby  replied,  "you  are  right,  sir;  it  is  a  good  cause  of  challenge. '^ 
Justice  Rokeby  said,  "that  will  be  sufficient  cause  if,  when  they  come  i6 
the  book,  you  are  ready  to  prove  iL"  Justice  Powel  said,  "in  a'civi^case, 
it  would  be  a  good  cause  of  challenge  if  a  man  have  given  his  opinion 
about  the  right  one  way  or  the  other."  Treby  Ch.  J.  went  on  to  remark, 
*^bttt  if  any  man  in  tht^pannel  have  any  particular  displeasure  to  the  pris-; 
oner,  or  he  wnndifferent,  or  have  declared  himself  so,  1  do  admonish  ana 
desire  him  to  discover  so  much  in  general;  for  it  is  not  fit  lor  the  honor 
of  the  Ring's  juftice,  that  such  a  man  should  serve  on  the  jury."  In  these 
books,  the  motive,  af  far  as  regards  the  opinion  of  the  juror,  or  the  ground 
upon  which  the  opinion  is  formed,  is  not  inquired  into.  That  an  opinioh  hat 
been  formed  at  all  is  deemed  anfficient  to  exclude  the  juror  from  the  jpanel. , 

There  are  indeed  several  books,  that  express  a  different  doctrine,  ktumd- 
cd  upon  two  cases  in  the  Year  Books;  one  the  7th  of  Henry  6tli,  and  the 
other,  the  20th  of  th«  same  King.  In  Rolle's  Abr.  650,  it  is  thvs  laid 
down,  (I  believe  I  ouote  literally  in  translating  the  No: man,)  "If  a  juror 
nay,  that  he  wiU  find  for  on*  party,  ibis  is  a  good  challenge  for  favor,  tf  he 
spoke  it  from  favor,  7  H.  6>  S5.'»    "But,  if  he  said  it  not  from  favor,  but 
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{T'-vm  xzt  k!:ow>ige  which  be  had  of  the  ■itii  i  ta  kne,  it  it  oo  food^ 

^Ii  t*  BO  rhaTToge  to  a  jaror,  that  be  nd,  that  be  was  dkpotd  to  find. 
(jt  cae  party,  if  it  be  Dot  ^,uad  bj  the  triers,  m  faj  the  court,  that  be  aid 
h  n  re  froji  ^vor  tnaa  from  the  tratb  of  the  natter,  90  H.  6,  40.** 

Ta-t  d  ct'K^  B  a^4o  c^-BUiced  ia  Triak  Per  Pais  and  ia  Tiaer**  Abr^ 
^zd  the  la/se  Year  ftxAsc  citeJ. 

Bot  tiwrip  casa  «eem  not  to  allode  to  aa  itpimiam  fmmtd  wmm  fwaiar, 
aaa  ik>  » >t  tci;€h  th^  qocstica  here;  onkai  tber  appfy  to  all  opmioas  IbniK 
e»;  acJ  i(«j%<«  spiti  aay  ^**indv  other  tbaa  iU  will  or  finror.  Bot,  bow 
liL.-*  ieu  traa  riikoKJos  ir'_>c«l  it  be  in  practiee,  to  afleai|yt  to  ascertaia 
fc  r^tier  ttiF-  juror  spoke "*Bore  frooi  favor  tbaa  from  the  trvth  of  the  mat- 
trr.''  If  L'c  bavr  sp^^kea  aa  opuuoa  at  all,  aothin^  bat  omiiicieDee,  ootb- 
i^  km  than  iiixizuij  iiarif,  can  tell,  whether  be  said  it  Diore  from  one  im- 
p-.is'  L:,aa  a0>Uker.  We  cann-H  aee  the  proecas  bj  wfaicb  his  thoughts 
t^Te  oe|^  f>nKd,  or  by  open  the  nx>ti¥e,  whicb  iadoced  him  to  otter 
XTjerm.  What  were  tr<e  d  jien-nt  modica  in  the  balaaoe  ol  his  jadgment — 
\syw  Bijcb  o(  Aapye,  b  ukrst,  bot  hiind  iDdigaatioo  at  crime — how  mocfa 
ot'  a  d  spirit:  «  t>  coc&jve  at  odeneea — and  how  modi  of  the  **truth  a€ 
tae  matier.-  ii;aj  be  ot'm  as  diibcalt  lor  tJw  portr  himself  to  know,  as  it 
;s  ab«and  to  pi-^^mt  |.»r  judicial  ouintioa.  "The  troth  of  the  matter"  ia 
want  b  to  be  examined  apc-n  the  trial  of  the  issae,  not  oa  the  selection  of 
::»  jerr.  i  caai^^t  bud  aay  other  case  in  the  old  books  where  this  doctrine 
a  rrjfzrisitc — aad  these  are  c«  mhattrd  b?  the  other  two  ancieot  cnoea 
mt.ir.  kiMxe  bera  qo-»ird,  the  49ih  £.  S,  aad  91  H.  7, 5».  Sergeant 
Haw  ^  i^  L-b.  2  Cap.  43,  Sec  28,  qaotes  the  case  of  T  H.  6,  and  also  of 
SI  U.  7.  '"It  halh  been  allowed,  (sayz  be,)  a  good  canse  of  rhaiJeAge  ob 
tLr  fiart  of  the  prist3oer,  that  the  juror  hacJi  dMsrad  his  opiiuom  before 
Laso,  ihat  L»e  party  is  ^oiity,  or  wilJ  be  hutged,  or  the  /ike:  yet  it  faathi 
t-een  ai3  o^j'^i,  th.at  if  it  shaU  spfiear,  that  the  jnror  made  sncn  dedarailott 
f-'-m  Ltt  kciowiedge  ot  the  cai-ar,  aad  not  out  oC  any  i\\  wiW  lo  the  party, 
i:  5  DO  cacfle  of  rbsi-ecee."  In  the  first  claase,  be  qootes  the  latest  an- 
tr.  ^nty,  acid  jc  the  .a.<t.  tbr  7  H.  6,  ooBtsaniBg  Justice  Bafaing ton's  charge 
to  the  trie«^  ia  ao  action  of  replevin.  The  opinioB  of  snch  a  lawyer  aa 
^erpcra^Jt  Hawkins,  w«u id  alone  deserve  high  respect;  bat  he  makes  these 
qc^^iati*  OS  w«tfi«Qt  expmuiDg  any  opinicn  open  them;  and  he  so  in/bross 
!«:» in  a  %ub3«-QueDt  sei  tir  o.  A  more  modem  compiler  pretenfis  to  so|7pof  t 
the  •incihue  oi  the  7  H.  6,  Chitty's  Cr.  L.  1st  vol  b4^  ••Thus  if  a  jury- 
nan  has  expressed  his  wishes  as  to  the  result  of  the  trial,  or  bis  opinion 
*jf  the  giii.t  or  inn^Kence  of  the  deiendant  with  a  malicious  tntentiob,  on 
e\  iiiecre  of  theae  laris  he  will  be  set  aside.'*  How  be  could  eipreos  his, 
opinipB  of  the  innocence  of  the  defendant,  with  a  malicoos  intention,  Mr. 
Cf.itiy  li-ies  ma  in  form  us.  He  quotes  Cooke's  case  in  the  State  Trials 
^'cfore  cued,  and  S  Tidd.  790.  There  is  no  such  doctrine  in  eitter  author^ 
it?-  and  the  adjunct  '^ with  a  matirious  intention"  is  the  invention  of  Mr^ 
Cfiitty,  and  a  |ierversion  of  the  authority,  from  which  be  quotes  the  prin* 
cipai  text.  A  il  the  books,  except  the  two  before  refened  to,  say,  it  is  cause 
of  pjincifia!  challenge,  tt^.  have  expressed  an  opinion;  if  so,  it  cannot  de* 
pend  U|iin  the  motive  with  which  it  is  formed,  or  spoken;  for  onon  ths 
principal  chailoDge  tSie  motive  was  not  in  qnestion,  according  to  the  Brit- 
tish  practice,  and  could  only  be  put  in  examination  upon  challecge  to  tbs 
favor.  1  here  is  indeed  a  late  caf«  Rex.  vs  Edmonds,  4  Barnewall  and 
Akierson's  Rep.  in  the  King's  Bench,  1891,  in  which  Chief  Justice  Abbot 
aeeins  to  have  forgottnn  the  doctriaes  of  more  enligbtened  jorisjpnideBce 
ip  his  own  country,  and  to  have  wandered  back  to  Uie  rude  and  igmnaiit^ 
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ifajB  of  four  hundred  yfeare  agro;  to  a  date  before  the  art  of  printing  had 
^hed  ita  light  upon  the  world,  and  long  before  a  book  upon  a  legal  subject 
-was  permitted  to  be  printed  in  England.  He  quotes  the  two  cases,  to 
^hicn  I  have  referred  in  the  reign  of  Henry  6,  and  decides  the  question 
upon  their  authority.  The  Yimr  Books  are  only  valuable  as  a  faithful  pic»> 
ture  of  the  early  state  of  the  law.  In  a  recent  case  in  the  Common 
Pleas,  when  the  counsel  cited  the  Year  Books  as  authority,  the  Court, 
with  some  sharpness,  asked  him  to  ^'come  to  something  within  three  hun- 
dred years;"  so  1  would  say  to  the  judge  who  quotes  these  cases,  come  to 
-something  within  three  hundred  years,  and  you  will  ftnd  them  overruled, 
«nd  their  doctriots  proscribed;  as  well  by  the  express  decisions  of  the 
most  learned,  judges,  as  bv  the  spirit  of  more  intelligent  times,  when  civil 
rights  were  better  defined,  and  stood  on  more  permanent  bases.  Who 
ishall  send  us  back  to  the  days  of  the  Lancasters..  the  Tudors,  or  the  Stu- 
arts—to the  times  of  Higli  Commission  and  Star  Chamber,  when  the 
weight  of  the  throne  crushed  to  extinction  the  best  rights  of  ihe  English 
peoplef  We  might  as  well  be  referred  to  cases  upon  unlawful  irafjfison- 
ment  in  the  times  of  the  Red  and  White  rose,  or  in  the  reisrn  of  Richard 
the  Third,  to  illustrate  "the  privilege  of  habea$  corpus,"  secured  by  our 
Censtitntion,  as  to  the  seventti  or  twentieth  of  Henrv  the  Sixth,  for  the 
mode  of  trial  by  jury  to*  which  the  Constitution  alludes. 

But,  if  this  doctrine  of  impartiality  w^re  not  sustained  by  the  decisions 
of  the  Courts  at  Westminster,  it  still  has  been  abundantly  protected  by 
the  American  statesmen  and  jtwists.  In  this  countrv,  more  than  any 
other,  has  the  tfial  byjury  been  cherished  and  improved.  The  Constitt- 
tion  of  almost  evei^  State  has  secured  its  impartiality  by  special  clause. 
•The  Constitution  of  the  United  States  has  the  same  provision.  And  the 
Courts  of  America,  in  expounding  these  provisions,  have  held  forth  the 
lights  of  modern  improvement,  and  shown,  that  American  justice  requires 
%  juryman  whose  opinion  is  not  formed,  by  any  means  that  govern  the 
human  min4;  before  he  hears  the  evidence  in  the  case,  which  he  is  called 
'to  try. 

We  are  not  under  the  neceoiity  to  recur  to  the  British  common  law,  for 
the  exposition  of  an  American  charier. 

The  House  of  Representatives  of  the  United  States,  in  1804,  gave  a 
strong  expression  of  the  opinion  of  that  respaitable  body  on  this  subject, 
by  founding  the  second  article  of  the  impeachment  against  Judge  Chase, 
upon  his  having  decided,  that  John  Baaset  was  a  competent  juror  in  the 
lease  of  Callendar,  although  he  had  made  up  his  mind  from  report  or  ru- 
mor, with  rmrd  to  the  publication  on  which  the  indictment  was  flhund. 
The  eounselof  Judge  Chase  relied  upon  the  doctrines  held  in  the  two 
eases  <|uoted  in  Rollers  Abr.  which  atte  extracted  from  the  Year  Books  be- 
fbre  cited.  But  the  Judge  forbore  to  cite  them  in  his  response,  and  placed 
his  defenae  on  other  grounds,  more  ereditable  to  his  learning  and  his  prin- 
ciples. In  the  course  of  his  defence  he  admita  and  asserts  the  doctrine  I 
contend  for  to  be  correct.  "The  law  (saya  the  response)  has  therefore 
established  a  fixed  and  general  rule  on  this  subject,  to  secure  to  the'  party 
accused,  as  far  as  in  the  iinperfection  of  human  nature  it  can  be  secured^ 
a  fair  and  impartial  trial.  The  criterion  established  by  this  rule  is,  'that 
the  juror  stands  indi&rent  between  tba  government  and  the  person  accua* 
ed,  M  Itf  the  nuUter  tnttme,  on  the  indictment* "  In  1806,  upon  the  trial 
of  T.  0.  Selfridge,  before  Mr.  Justice  Parker  of  the  Supreme  Court  of 
Massachusetts,  the  proceeding  is  thus  reported:  When  Thomas  Fracker 
:wa8  called  to  the  book— <<Jlfr.  Selfridge:  I  wish  to  enquire  if  Mr.  Fracker 
liaq  ftot  foftted  an  opinioa  on  this  oocaaioaf    Mr.  Fracker  being  awoni  t» 
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answer^  was  asked  by  Parker  J.  Have  yo«  heard  any  thiog  of  thia  cas^ 
B(>  aa  Uf  have  made  up  your  miod  ?  Ans.  No.— -ParAr^r  J.  Do  you  (eel 
any  bias,  or  prejudice  for  or  ai^ainst  the  prisoner  at  the  bar  ^  Ajia.  N«^-. 
Porker  J.  Swear  him.'*  Ward  iUusicson  was  called— *<Jlfr.  Selfridge: 
I  wish  Mr.  Jackson  to  say  whether  he  ba^  not  some  bias  in  this  case? 
Mr.  Jackson  being  sworn,  &c  Parker  J.  Have  you  ilimied  any  opinioii 
mn  to  the  ift^ue  of  this  cause-?  Ads.  No. — Parker  J.  Do  you  (eel  any  bi« 
or  prejudice  for  or  against  Mr.  Selfridge?  Ans.  None.— -I'arAer  J.  Swear 
him."  See  the  Trial,  page  9.  Here  we  see  an  opinion  from  ''niroor'' 
was  deemed  sufficient  ground  of  challenge  by  an  intelligent  court;  and  to 
haye  formed  an  opinion  as  tatheiesue,  without  subjoitilig  ill  will  or  &vor, 
rendered  a  juror  partial  within  the  meaning  of  the  Constitution. 

On  the  trial  of  Aaron  Burr,  in  1807,  what  opinion  ^ould  be  deemed  s . 
sufficient  ground  of  challenge,  was  a  <|ttestion  made  to  the  court,  and  ar-  * 
gued  zealously  by  the  counsel — 1  vol.  p.  979.     When  a  juror  was  called 
to  the  book  and  interrogated,  Chief  Justice  Mapshall  said,  ^^The  aimf^ 
question  is,  whether  the  having  formed  an  opinion,  not  upon  the  evidence 
in  Court,  but  upon  common  rumor,  render  a  man  incompetent  to  decide 
upon  the  real  testimony  of  the  case  ?^    The  counsel  examined;  and  the 
juror  said,   he  bad  formed  his  opinion  n^n  rumers — but  tbaC  he  would 
not,  if  he  were  a  Juryman,  form  his  opinion  npoa  such  rumors.— The 
court  decided,  that  he  was  not  an  im^rtial  juror.     In  pane  4t5,  Chief 
JMstice  'Marshall,  in  delivering  the  opinion  of  the  eon rtamr  the  argu- 
ment, nays,  "I  have  always  conceived,  arnd  still  conceive,  aa  impartial 
jory  as  required  by  the  common  law,  and  as  secured  by  the  ooastitation, 
muiit  be  composed'  of  men,  who  will  fairly  hear  the  testimony  which  amy 
he  ofiered  to  them,  and  bring  in  iheir  verdict  according  to  thiat  testinosy, 
and  according  to  the  law  arising  on  it.     This  is  not  to  be  expected,  cer- 
tainly the  law  does  not  expect  it,  where  (be  jurors  before  ibey  hear  the 
testimony  have  deliberately  formed  and  delivered  an  opinion,  that  the  i>er- 
fion,  whom  they  are  to  try  is  guilty  or  innooent  oV  l\\«  cVM^rga  aVVeged  ar 
gainst  him.    The  jury  should  enter  upon  the  trial  with  minds  open  to  those 
impressions,  whicn  the  testimony  and  the  law  of  the  case  oagnt  tD  make, 
not  with  those  preconceived  opinions,  which  will  resist  those  impreanona." 
The  able  and  conclusive  argument  delivered  in  thia  caee  bv^  tbat  learn- 
ed and  great  man,  of  whoas  talents  his  country  wili  be  joatly  prood  for 
ages,  should  itself  haye  established  tbo  American  doctrine,  had  thare^ot 
been  another  judicial  word  on  this  subject  in  ait  our  hookas 

On  the  trial  of  Robert  M.  Goodwin,  before  the  conri  of  General  Sea- 
aions  in  New  York,  in  19^,  the  question  on  the  opinion  formed  from  mere 
rumor,  was  made,  and  the  court  dackled'that  it  afieatad  the  jaior'a  imi»ar- 
tiality,  and  he  waa  rejected.  See  the  tiial,  paae  37.  AAarwarda^  on  the 
second  trial  before  Mr.  Justice  Piatt  of  the  Sapreme  Coart,  the 


practice  was  pursued,  and  the  jury  ^elected  of  tbe  same  qnalifioati«>tt8, 
upon  interrogatories  of  the  like  kind  on  thi^  part  of  the  conctr-^he  Judge 
explicitly  acknowledging  the  doctrine  to  be  correeC  See  the  Trial,  pages 
331,  2,  9,  4,  5,  6.  Upon  the  trial  of  Mefohant  and  Gnrtia  ia  Maasarha- 
netts,  before  Mr.  Justice  Story,  in' lS3i|  every  one  was  rqeeted,  wli»  haA 
formed  an  opinion  upon  the  case.  And  in  the  cane  of  Vermilyea  et  al.  va 
The  People,  before  the  Supreme  Court  of  New  ¥ork,  in  I2aa^  the  name 
doctrine  is  expresaly  recognised.  A  principal  of  about  the  sama  import 
feems  to  have  been  laid  dowa  by  anf  onurt  of  Appeals^  ia  9»  Bibb  9<7,  4 
fiibb  193,  and  4  Lit.  Rep.  118. 

If  tha  Legislature  have  the  power  to  rest  riot  the  right  of  the 
aa  in  this  Act,  by  virtae  of  thaaama power  it  mifM  be  eaaatwK  that  I 
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j^l\oAld  not  be  challenged  who  had  formed  their  opinions  upon  any  other 
grounds,  which  the  act  should  point  out — whether  upon  tneir  own  sigfU 
and  view  of  the  occurrence  only,  or  upon  their  hearins;  wards  only,  or  upoit 
a  conversation  with  one  man,  or  two  men :  or  as- to  time — that  thoae  should 
not  be  challenged  whose  opinions  had  not  been  formed  more  than  a  day, 
or  a  week;  and  so  on,  as  to  any  other  grounds  which  a  metaphuical  ca- 
price might  select.  May  the  ^'impartial  jury"  of  our  ancestors,  the  "im- 
partial jury"  of  ttie  constitution  be  saved  from  the  meddling  hand  of  rest- 
less experiment^ 

.We  Doast  that  the  principles,  that  secure  tfle  civil  rights  of  mankind 
have  taken  better  root  in  our  soil,  and  srown  with  a  more  lively  luxuri- 
ance; that  whatsoever  we  have  derived  from  the  old  world  has  improved 
in  our  hands;  that  the  germs  and  scions  which  we  have  transplanted,  in 
this  rich  ground  of  liberty,  have  ^rown  into  spreading^  stftteliness-^may 
truth  always  sustain  our  exultations!  On  the  1st  of  January,  18^6,  an 
Act  of  Parliament  went  into  operation,  of  sixty  one  sctions,  guarding  and 
protecting  the  trial  by  jury,  by  the  most  comprehensive  and  minute  pro- 
visions. Could  noi  the  government  of  that  country  rebuke  our  boast? 
might  they  not  say^  that  while  we  were  undermining  the  fabric,  and  pull- 
ing away  its  corner  stone-,  the  British  Legislature  was  carefully  throwing 
around  it  a  rampart  of  security? 

I  have  considered  this  subject  with  much  interest;  feeling  duly  sensible 
of  the  attention  and  respect,  with  which  a  judge  should  consider  an  act  of 
the  Legislature,  and  mindful  of  the  responsible  duty  I  owe  to  the  Country, 
which  has  placed  in  my  hands  the  supervision  and  control  of  this  kind  of 
trial.  The  paramount  authority  of  the  constitution  commands  the  judge 
to  hold  the  "ancient  mode  of  trial  by  iury  sacred" — It  is  his  duty,  to 
whom  it  is  intrusted  by  the  People,  to  look  upon  it,  and  see,  that  the  right 
thereof  remains  inviolate;*'  to  stand  by  it,  watch  it,  and  guard  it,  the  con- 
vention having  deemed  it  a  Vestal  fire,  the  waning  of  whose  flame  augurs 
destruction  to  the  justice  of  the  Republic. 

This  court  is  therefore  of  opinion,  that  so  much  of  the  said  act  of  thd 
General  Assembly  as  restricts  the  right  of  challenge  to  jurors,  is  in  dero- 
gation of  the  rights  and  privileges  of  the  good  citizens  of  this  state,  un- 
constitutional and  voidk 

The  court  does  not  mean  to  say,  that  evety  hypothetical  opinion,  which 
a  juror  may  have,  will  disqualify  him,  (for  this  might  exclude  all  maiikind 
that  come  within  reach  of  the  court)  as,  that,  if  what  his  neighbors  have 
said  be  true,  or  if  what  was  rumored  be  true,  then  he  has  formed  ail  opin- 
ion. But,  if  his  opinion  is  absolutely  formed  and  his  mind  maddup,  it 
makes  no  difference  on  what  grounds,  he  is  an  incompetent  juryman.  But, 
it  may  be  said,  that  the  more  atrocious,  and  notorious  ai>  offence  is,  the 
more  difficulty  there  ^ill  be  to  Obtain  a  jUry;  and,  in  some  instances  of 
out  breaking  enormity^  it  may  be  impostible.  Not  so;  That  there  wilt 
be  more  diificulty  is  acknowledged,  but  the  injunction,  to  preserve  impar- 
tiality will  not  compel  the  court  to  deny  justice  to  the  commonwealth. 
The  constitution  directs  the  trial  to  be  had  by  a  jury  of  the  vi6i>^ce — It 
is  the  duty  of  the  court  to  aflord  it  there,  and,  if  a  jury,  clear  4mm  pre- 
vious impression  cannot  be  obtained,  it  will  be  still  the'  duty  of  the,  court 
to  provide  the  most  impartial  triers,  which  the  constitution  and  laws  hard 
given  the  means  to  do. 

Vol.  Vil.  4  K 
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Abatement. 

1  Writ  of  eiTor  io  thii  court  by  a 
Don-reiident  may  be  abated  by 
plea  for  the  lack  of  the  bond 
for  coiti  required  by  the  Stat- 
ute   HopkimvtChmnber^ 

2  Plea  in  inch  case  mnit  be  filed 
at  the  term  to  which  the  inm- 
mons  is  retttmedexecnted.    i&. 

3  Bond  oilsred  after  the  plea  in 
sQch  case,  will  not  save  the  writ. 

4  Otherwise,  if  defendant  proceeds 
by  motion,    lb. 

5  Statute,  requiring  the  bond  to 
secure  costs, 

6  Variance,  between  writ  incase, 
and  declaration  in  debt,  is  fatal 
on    demurrer  in  abatement.— 
Conuniuionen  of  the  Chriitian 
Bcmk  vt  Oreenficld^ 

Absent  Defendant!* 


t55 


355 


Accommodation  Note^ 

See  bills  of  Esohange, 

Accord  and  Satisfaction. 

Payment  of  an  exeoutioii  en- 
dorsed that  Bank  paper  would 
be  received,  not  a  valid  satisfao* 
tion,  because  of  the  injustice  of 
the  Statute  requiring  the  en- 
dorsement. Gi&!fion  fit  JUUy  U 
BvUbdt^ 


400 


955 
255 
t55 


13 

It; 


See  Equity, 

S  New  covenant^  esecnted  by  part 
of  the  original  co?enators  and 
others,  for  the  same  sum,  paya- 
ble on  the  same  condition,  and 
delivered  and  received  in  lieu  of 
the  former,  whether  before  or  af- 
ter the  breach,may  be  pleaded  as 
tt  satisfaction,  fiansoii  vs  Cotson.  57S 


S90 


In  Chanceryl 

1  The  certificate  of  the  publica- 
tion of  the  order  for  the  appear- 
ance of  the  defendant,  most  ap- 
pear to  beby  tbepllWiffter,pnn- 
|er,  or  edUor  f  which  of  them 
not  determined  here.)  Wilkin" 
tonvi  Perrin^  «l6-7 

Sreeman^  ke.  v$  Brown^ 

2  Orders  requiring  their  appear- 
ance for  publication,  must  fix  a 
certain  day  of  the  next  term  for 

^  them  to  appear.  See  Publiea' 
ftoti  orden^ 


Accounts. 

See  Auditors  in  Chancery^ 

Actions. 
See  Assault  and  Battery. 
Assise  of  Nuisance. 
— ^  Assumpsit. 
Covenant. 
— —  Replevin. 
— -Trespau* 
-Trover. 


I  After  the  afiirmaDce  here,  of  a 
3t4l  judgment  of  the  circuit  court, 
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and  entry  of  it  below,  and  jndj;- 
ment  for  costs,  plaiutiff  may 
maintin  debt  on  tbe  oridnal 
judgment.    Snoddy  vs  Maupin        5t 

2  Mortgagee  may  maintain  either 
tresspass,  or  trover,  against  the 
sheriff,  or  the  plaintiff  in  the  ex- 
ocatun,  who  causes  the  seizure, 
for  seizing  and  s  filing  the  gooifs 
M  the  property  of  the  mortgag- 
or.   Sanders  vi  Fance.  213 


Af6.davit$^ 

On  motions    for  new  trials, 
that  bead, 


3  Remedy  against  heirs  and  devi- 
seei,on  the  contract  of  their  an* 
cestors,  by  commoo  law,  XoAt* 
daieU  adm'r.  &c,  vs  CoXj  402 

4  Aotions  given  by  the  Statute  a- 
gainst  executors,  heirs,  &g.    lb*    403 

§  Remedy  of  one  sQrcty  against 
another  for  con  (ribution.  403-4 


Lost  affidavit  for  a  dedimoe  prov- 
erl,  and  tbn«  its  loss  supplied. — 
Taylor  vs  Bank  of  Illinois^  STi'i 

Agents. 


6  No  action  can  be  maintained  a- 
gainst  the  Commonwealth,  in  her 
courts.  44»-2 

ActministratioR. 
See  Executors  and  Administrators, 
—  lAmiiaiions  t&  writs  of  Error,  447 

1  A  second  grant  of  administra- 
tion, without  revoking  the  first 
^rant  by  regular  pioceedin?,  is 
erroneaus,  and  reversable  here, 
on  the  complaint  of  the  fiist  ad- 
ministrator.    Whitt  PS  Browny     448 

2  In  such  case^all  the  orders  touch- 
ing the  administration  of  the 
same  estate,  m»de  at  different 
terms,  constitute  one  record  of 
the  one  case:  Judge  Ow&ley 
diuenting.    ib,  440 

Administratocs. 
Sec  Executors  and  Administrators. 

Admissions. 

Consent  by  one  defendant,  that  the 
confession  of  a  co-defendant,  by 


bis  failure  to  answer,  may  be 
read  »nd  taken  as  evidence  a- 
gninst  him,  is  an  admission  of  tbc 
allegatioiis  of  the  bill  so  taken 
for  cotifessed.  Jfanls  &c.  vs  Mc- 
Pherson,  600 


See 


60-1 


One  who  vol"u  •>faril/  under- 
takes for  infants  and  brings  loss 
and  charge  upon  tbem,  cannot 
be  compensated.  Ckaptine  rs 
Jtfooir,  &e.  iCO 


See  Attorney  in  fact. 

Principal  and  AgoDt, 

—  Powers  of  Attorney. 

Aliens. 

Interest  of  an  alien  in  kind^in 
Kentucky,  in  the  year  1784,  ditl 
Dot  pats  to  his  bier,  but  escheat* 
cd  without  office  found.  Sle- 
phenson  it  tc'/e  vs  Dunlttp'*s  & 
BlighPskeirty  143 

Alimony. 

Cannot  be  recovered  after  bn*- 
banil's  death  for  tbe  time  of  his 
previous  abanrlunment.  Cknn 
vs  Giennh  Ex^m,  287 

Allegation  and  Proof. 
See  Trcapasf,  111 

Amend  ments« 

See    Process,  )  ^4 

— -  Exhibits,) 
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Scire  fucias, 


1  Mistnke  in  an  opinion  of  ihii 
court,  ordering  damages  where 
none  were  recoverable,  might 
probably  be  corrected  at  a  sub- 
lequcnt  term,  as  a  clerical  mi9« 
take.    Davis  vs  Baliard^ 


604 


2  An  attempt,  at  a  subsequent 
term,  to  amend  a  judgment  right- 
ly rendered  Tor  specie,  so  as  to 
make  it  for  bank  paper,  is 
DOtt|(ht.     Otoeru  vs  HoUidai/y        297 

Answers  in  Chancery. 
See  Pleading  in  Chanoery,         293-5 

1  An  usurer's  answer  held  to  be 
insufficient,  and  the  mutter  of 
the  bill  taken  for  (rue.  SalUe  vs 
Duncan^  383 

2  Denial  of  subsequent  purchaser, 
that  he  had  notice  of  the  prior 
sale,  mu«t  be  positive.  J^'anU 
Sic,  M  JtfcP^erson,  599 

Appeals  to  this  Court. 


1  Where  a  defendant  to  the  orginal 
bill  files  a  cruss  bill,  making  his 
co-defbndants  and  others  defen- 
dants, and  the  oriirinal  and  this 
cross  bill  are  each  dismissed,  the 
appeal  of  the  original  complain- 
ant^ does  not  bring  the  decree  dis- 
missing  the  cross  bill  before  the 
court.  Stevensnn  &  wife  vs  Duti" 
lap's  tc  BUights*  heirty 


601 -2'4  Such  cases  will  be'  struck  from 
the  docket  of  this  court,without 
damares  or  costs,  as  oot  causes 
in.  court.    lb*  118 

Where  the  proper  persons  in  due 
time  execute  the  appeal  bond, 
the  case  is  in  court,  but  may  be 
dismissed  on  motion  and  with 
damages  and  costs  for  the  insuf* 
ficieucy  of  the  bond.    lb,     118-19 

6  In  such  case  the  judgment  ap- 
pealed from,  is  suspended,  and 
no  action  can  be  niaiiitained  're- 
dicated  on  the  judgment  being 
in  ff.rce.    lb.  119 

Appeals  to  the  Circiut  Courts. 


2  An  appeal  by  the  complainant, 
brings  into  this  court,  all  the  par- 
tics  to  his  bill  and  the  decrco  as 
they  stood  below.  Stevensojiy 
kc.  vs  DwfUapy  See, 

3  Where  the  appeal  bond  is  not  ex- 
ecuted in  the  time  prescribed,  or 
not  by  the  proper  persons,  there 
is  no  appeal,  and  the  judgment 
may  be  executed.  Clinton ^  &c. 
rs  FhiUips^  wfm^r. 


139 


139 


1  U  cannot  be  objected  in  the  cir- 
cuit court  for  the  first  time  time, 
that  the  warrant  bad  been  re- 
turned and  judgment  rendered 
against  the  appellant,  defon-. 
dant  below,  b>  a  justice  out  of 
the  district  where  defendant  re- 
resided.  Siurgus^  JldnCf.  vs 
White's  Adm-^f.  228 

2  Appellant  in  the  circuit  court, 
who  was  defendant  before  tho 
justice,  cannot  dismiss  the  ap- 
peal at  his  pleasure,  but  the  ap- 
pellfe  may  have  a  trial  on  the 
merits.    Scrapie  vs  Morrison  ^        299 

Appeal  Bond. 

1  Where  the  appeal  bond  is  not 
executed  in  the  time  prcsciibed, 
or  not  by  the  proper  parties,  the 
judgment  is  not  suspended. — 
CUntonj  &«.  vs  PhUlips^  adm*r.      ]  18 

2  Such  oases  will  be  struck  from 
the  docket  of  the  court  without 
damages  or  cost.    Ibidy  1 1  a 


Appearance. 


A    party    who    appears   in   this 

court,  fhall  be  considered  before 

the  circuit  court,  upon  the  return 

of  the  cause.    Bentley  vs  Greg- 

118     ory^kc.  :^9 
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Arbitremeni  and  Award. 

1  Ezi.reMion  of  an  opinion  bj  at* 
bitratorsin  tbeir  report,  not  tak- 
en aa  an  award.    Jjicken  vt  Grif* 

t  SabmissioD  of  an  action  of  eject- 
ment does  not  aatborUe  an  a- 
ward,  tbat  one  part/  convey  a 
part  of  tbe  land  to  the  ether. 
Jb. 

3  An  agreement  bj  one  of  tbe  les- 
3ors,  extending  the  terms  of  the 
subminioo,  is  not  binding  oq  tbe 
others,  and  coii9equentl>  cannot 
embrace  all  tbe  controrer^j. — 
76. 

4  An  award  in  an  action  of  eject- 
ment, that  one  of  plaintiff's  les- 
sors has  good  title  to  part  of  tbe 
land  in  a  certain  deed,  and  that 
he  convey  tbe  balance  to  defen- 
dant, is  not  valid.    lb, 

5  Judgment  on  sach  an  award , 
that  plaintiff  recover  bis  term 
Jicc.  not  warranted,    lb* 


eetved  tbe  mane  j,  after  notice  of 
the  assignment.  Boyd  vs  Snel' 
iing^  416 


4  Between  assignees  of  a  chose  in 
^0^    action,  the  prior  assignee  pre- 
vails.    TtUboi  vs  Cooke  J 


eon 


607 


008 


608 


43^ 


Assignments. 

See  Set-off  in  Equity, 

1  Transfer  of  a  promisory  note,  by 
an  infant  himself,isroiiffMf  onlj, 
but  mnde  by  hisattornev  in  fact, 
is  absolutely  void.    See  fnfanty 

2  It  seems  that  the  asugnment  of 
a  bond  for  the  conveyance  of 
land,  made  after  the  canoelmeot 
of  the  contract  between  obligor 
nnd  obli^ree,  confers  on  the  as- 
signee, the  right  to  recover  for  the 
improvements  obligee  had  made 
on  tbe  premises.  Ballard  v$ 
Stephenson^ 

3  Assignment  of  a  demand  in  a 
suit  does  not  vpst  tbe  assignee 
with  such  legal  right  as  to  enable 
him  to  maintain  an  action  at  law 
against  the  agent  of  the  plaintiff^, 
who,  having  conducted  the  suit, 
tettlcd  the  controversy,  and  re- 


19|l 


S  Assignee,  and  mortgagee  of  at* 
signee,  have  each  equities  to  be 
preferred  according  to  piiority* 
Madeiras  vs  CatieUf  477 

Assignor  snd  Obligor. 

Asrignmcot  of  an  obligation  for 
Land  after  the  original  parties 
had  agreed  to  cancel  the  con- 
tract, still  confers  on  assignee 
the  right  to  recover  for  tbe  im- 
provements obligor  had  Ikiade. 
Ballard  vs  Stqshenson^  365-7 

See  Assignor  and  Assignee.  » 

Assignor  and  Assignee. 

Assignor  of  a  bond  for  land, 
must  take  a  deedeiipTetain^  the 
consideration  obligor  receiTed : 
not  the  price  of  the  assignment. 
iS|proM2e,  Su,  vs  WynonPs  heirs^     196 


301 


2  Assignee  of  a  Vond  for  land,  in 
case  of  a  cancelaent  of  Che 
contract  with  obligor,  is  enti- 
tled to  the  value  of  the  improve- 
ments assignor  had  made  on  the 
land.    Ballard  vs  Si^unson^   365-6 

Jissignor  and  Obligor, 


3  Payment  for  the  improvements 
by  the  obligor  to  tne  obligee, 
made  after  his  notice  of  tbe  as- 
signment of  the  bond  for  tba 
land,  is  no  defence  to  tbe  claim 

365     of  the  assignee.    Ballard  vs  Ste- 

pheruon^  366 

4  Where  the  assignee  obtains  a 
judgment  for  an  alleged  breach 
in  the  covenant  to  convey  for 
the  nominal  amount  of  the  con- 
sideration money  and  interest, 
and  the  obligor  comes  with  his 
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bill,  alleging  the  prior  cancel^- 
ment  of  the  oontract,  he  mnat 
paj  the  value  of  the  improve- 
meots,  deducting  (he  rents.— 
Complainant  must  do  equity  be- 
fore he  can  ask  it.    lb.  365-7 

Assault  and  Battery, 


Damages  in  the  'action  of  the 
husband  fer  the  battery  upon 
the  wife,  or  the  father  on  the 
daughter,  are  not  limited  to  the 
value  of  the  serrices  lost  by  the 
plaintiff:  bat  may  be  assessed 
for  the  injnry  to  the  feelings  of 
the  parties,  and  character  of 
the  family.  Trimble^  Su,  vs 
SpiUer^ 


395 


Assets. 


Their  appropriation  among  cred 
iters.  See  £x'ors.  ft  Adm'ri.  413-14 

Growing   crop  is   assets   in   the 
«  adm^rs.  hands.      IFAi/e,  &e.  vt 
Cbtrkej  641 

Assize  of  Naisance. 

Not  maintainable  after  the  abate* 
ment  of  the  nuisance  by  the  in« 

{'ured  party :   but  case  may  be 
wrought  for  the  damages.    TeOe 


See  Powers  of  Attorney. 
— -  Principal  and  Agent. 

Attorneys  at  Law. 

Their  compensation  for  services 
to  guardian, &c.  See  Guardian 
and  Ward,  166 

Their  purchases  of  land  under 
clients  executions.  See  Sheriff's 
Sales,  '  6!  6 

Auditors  in  Chancery 

They  ought  not  to  be  appointed  nn« 
til  the  Judge  has  heard  the  cause 
and  fixed  the  principles  on  which 
the  account  is  to  be  mdde  up.— 
Kajf  vt  Fotrl^r,  595 

Auditor  of  Public  Accounts. 

He  oannot  be  made  party  by  an  of- 
fioer  of  the  government,  amd  the 
state  be  thereby  virtually  sub- 
jected to  snit.  Dtvine  vt  Har- 
vie,  442 


See  Commonwealth: 


Of  jPsrii^ 


Assumpsit. 


1  This  is  now  the  remedy  of  one 
surety  against  another  for  con-* 
tribtttion.  403 

2  Assignee  of  a  demand  in  suit 
oannot  maintain  this  action  a* 
gainst  the  agent  of  the  nominal 
plaintiff  who  received  the  mo- 
ney after  notice  of  the  assign* 
mant  and  paid  it  over  to  assign^ 
or.    Boyavt  3neUmgy  416 

Attorney  in  Fact. 
See  Jadgment, 


327-8  By  letters  of  Attorney.    See  Pow- 
ers of  attorney,  96 

See  Executors  and  Aministrators,   3 10 


6.    441-2 


Authority. 


Avowry. 

I  Avownr  of  the  jailor,  in  an  ac- 
tion ofreplevinf  by  the  owner  of 
a  slave,  committed  by  the  trus- 
tees of  a  town,  for  going  at 
large,  working,  and  trading  for 
himself,  must  aver  that  the 
slave  was  in  fact  guilty  of  the 
offenoe.    Jamumvt  Aitferion, 


650 


2  Query.  Whether  sach  would  be 
the  mle  in  the  action  of  tres* 

lb.  «.  650 
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Award. 

Sec  Arbitremeot  and  Award,       606-7 

Bail. 


Bail  to  the  action,  who  entered  m-, 
to  the  recogniaance  uoiicr  the 
net  of  1821,  cannot  be  char^ 
without  •hewing:  n  ca.  ia.  return- 
ed, though  that  writ  was  abol- 
ished by  the  Statute,  and  «>  the 
scire  facias  cannot  be  maintain- 
ed.   PeteetvtOwtUjfi 


Banks. 

See  Powers  of  Attorney* 

Cnitom  of  Banks,  iU  effect. 


130 


96 

96 


tfee  notes  on  the  Bank  of  tUtf 
CommonweaUh  was  belpw  pat 
in  value  m  1815.  BeU  vt  Wag- 
goner,  ^^ 

6  Where  an  obligation  is  written 
by  mistake,  for  money,  instead  of 
commbnweaUh'f  bank  notes,  the 
chancellor  will  not  allow  the 
creditor  to  insist  on  the  •  paper ; 
but  I  he  specie  value  of  the  paper 
when  due,  with  interest,  i«  the 
amount  of  the  demand.  Datis^ 
ke.  vs  PfiWpi,  «5^ 

Bar  by  Former  Decision. 

1  One  judjcment  in  ejectment  is 
DO   bar  to   another   action,  at 

1  common  law.  Speedy  be.  w 
Braxdell^ 


511 


Bank  Note  Contracts 

See  Usury,  336464 

I  Contracts  for  the  payment  of 
Bank  notes,  Inrloding  wirbin 
them  other  stipulations,  are  not 
within  the  act  ftuthorizin«  the 
recovery  of  Bank  notes  in  kind. 
Towntend  vt  Burgker^ 


SS4 


291 


4  Endorsement  of  the  declaration 
by  the  plaintiff,  that  the  Bank 
paper  would  be  received,  does 
not  empower  the  court  to  render 
iudzment  for  the  paper  in  kind, 
in  a  case  not  within  the  statute. 
Owens  vs  HoUidayj 

3  In  case  of  covenant  for  bank 
notes,  within  the  act  authorizing 
the  recovery  in  kind,  the  judg- 
ment ou^ht  to  be  only  for  the 
nominal  amount  to  be  discharg- 
ed iu  the  bank  paper.    lb, 

4  In  cases  within  the  statute  allow- 
ing a  riTOvery  in  kind,  and 
where  the  endorsement  is  made, 
no  jury  is  necessary  to  assess  the 
damagw.  otherwise  in  cases  not 
withiu  the  act.  Forean  vs  Bow- 
en, 

5  TAis  court  cannot  judicially  know 


I  Statute  of  Kentucky  on  this  sub- 
ject does  not  apply  to  judg- 
ment rendered  beforrits  pas- 
sage,   lb, 

3  Decree  dismisang  a  bill,  brou^t 

on  an  entry,  to  ob\aw^a^Te\^»e 

of  an  elder  tranl,  is  not  a  bar 

to  an  action  of  ejectment  by 

the  complainant  against  the  dc- 

fendant.    lb. 


57  r 


571 


567 


Bar  by  Lapse  of  time. 

1  The  lapse  of  6ve  years  is  a  bar 
to  a  bill  in  equity  for  the  per- 
formance of  a  parol  contract  Cor 
land,  of  which  complainant  had 
not  held  the  possession :  as  it  is  to 
an  artion  at  law.  JUcMiUin  vs 
McMiUin, 

cQfil  Exceptions  anciently  allowed  to 

^^     this  rule  not  latterly  indulged; 

but  the  Statute  law  of  limita- 

Uons  more  strictly  followed.-- 

lb,  *•''* 

2  Five  years  adverse  possession  by 
the  purchaser  of  a  slave  from  the 

410     morteacor,  will  bar  the  niortpta- 

gee'sbill.     YoWiS  *«•  «"  ''*'**.,  * 
man,  ^''"^ 
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Baron  and  Feme. 

Setf  Husband  and  Wife.  * 
•    Bills  in  Chancery. 

See  Billa  Quia  Timet,  Injanotions. 
Specific  performance  of  Coq- 
tracts.  ResdssioD  pf  Contracts. 

Practice ,  Pleading  and  Parties  in 
Chancery,  Lc,  &c. 

Bills  of  Exchange. 

1  Notary's  certificate  o(  Protest 
is  sufficient  evidence  of  the  de- 
mand  of  a  foreign  bill,  Tjfkr  vs 
Bank  o/iTy.,  S5G 

2  Only  contra  onse  is  British  post* 
revolutionary  and  not  law.    lb.  556 

3  A  bill  of  exchange  drawn  in  Ky, 
and  addressed  Mr.  J.  I.  W.,  N. 
Orleans,  is  *<a  bill  drawn  upon 
a  person  out  of  this  state,"  with- 
in the  meaning  of  the  6th  sec. 
of  the  act  of  1798,  and  dama- 
ges were  recoverable  on  it  .— 
Wood  vs  F.  ic  M.  Bank  of  Lex.      283 

4  Otherwise  held  in  Hopkins  vs. 
Clay ,  3  Mar.  448,  where  by  pre- 
vious agreement,  the  bill  was  ac- 
cepted by  Hopkins  in  Kentucky, 
where  he  resided.    lb,  284 

5  Distinction  in  the  cases,  held 
material  by  justices  Owsley  and 
Mills;  not  by  the  chief  justice. 
lb.  285 

6  Actions  of  debt  on  notes  discoun- 
ted at  Bank  of  Ky.  made  bills 
of  exchange,  against  principal 
and  endorser,  must  bo  for  the 
debt,  interest  and  costs  of  pro- 
test, and  not  maintainable  for 
debt  only.  J^oel  and  Pope  Vi 
Bank  of  Kenimky,  400 

7  Statute  of  Ky.  makes  the  protest 
of  the  notary  sufficient  evidence 
of  the  demand  and  non-pay- 
ment  of  all  foreign  bills   and 

Vol.  VH.  4 


negotiable  notes  placed  on  their 
footing.     Tjfkr  vs  Bank  of  Ky.     557 


8  Bill  of  exchange,  drawn  in  Illi- 
nois, by  a  resident  of  that  state, 
on  another  resident,  is  inlandy 
and  the  protest  of  a  notary  not 
necessary,  and  of  course  is  not 
evidence  of  demand  and  non- 
payment. Taylor  vs  Bank  of  U' 
linois. 


It  is  not  necessary  to  give  defen- 
dent  notice  to  produce  the  no- 
tice sent  him  of  the  protest  of 
the  bill,  to  let  in  the  evidence 
of  the  contents  of  the  notice 
sent.    lb. 


579 


578 


10  Bill  payable  so  many  days  af- 
ter date,  need  not  be  presented 
till  due;  but  if  presented  for  ac- 
ceptance before,  and  dishonor- 
ed, there  must  be  immediate  no- 
tice,   lb.  580 

1 1  If  the  bill  be  drawn  on  the 
cashier  of  a  bank,  without  funds, 
or  his  authority,  the  bank  hold- 
ing the  bill  is  not  prejudiced  by 
sending  the  cashier  abroad,  so 
that  the  demand  could  not  be 
made  of  him  in  person.    lb.        581 

12  Where  there  is  no  place  fixed 
for  the  payment  of  a  bill,  the 
holder  must  make  dilligent 
search  for  the  drawee,  at  his  res- 
idence, or  within  the  realm  of 
England :  and  here,  drawee^s  ab- 
sence from  the  state  excuses  this 
duty.    lb.  581 

13  Want  of  funds  in  the  hands  of 
the  drawee  of  an  accommoda- 
tion inland  bill,  is  no  excuse  for 

'  not  giving  notice  to  an  endorser 
entitled  to  recover  of  the  draw- 
er,   lb.  582 

14  Notice  that  a  notary  public 
had  protested  an  inland  bill  of 
exchange,  not  equivalent  to  no- 
tice of  the  dishonor  of^the  bill, 
and  is  insufficient,    lb.  ^  582 

15  Notice  of  the  dishonor  of  a  bill      * 
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pat  into  the  Post  office  At  6baw- 
nef*toivn,dirccteii  to  defendant, 
Union  county y  Ky,  where  there 
were  two  post  offices  in  the 
county,  one  at  the  court  house, 
uear  which  defendant  resided, 
and  the  other  eight  miles  dis- 
tant, is  insufficient.    i6. 


583 


16  Query,  if  it  were  proved  that 
by  the  practice  in  the  proper 
Post  office,  such  a  direction 
would  have  carried'the  letter  to 
the  conaty  seat,    lb,  583 

Bills  Quia  Timet. 

One  having  the  elder  legal  title 
may  have  a  decree  for  a  release 
against  another  having  a  oon- 
veyanoe  from  their  coqimoB 
grantor  of  elder  date,  bat  in  fact 
subsequently  executed.  JViinisr, 
&c.  vf.  MePhenon^  599 


Bonds. 

See  appeal  Bonds.  Replevin  Bonds. 
Bonds  Statutary. 

Jiefunding  bonds  to  be  gtren  by 
Kx^on.  ice.  See  Ex^ors.  and 
Adm'rs.  643 

Bonds  Statutary. 

For  Costg. 

Required  of    non-resident  plain-     , 
tiffs  in  this  court.    See  Abate- 
ment. 555 

Collector  of  Militia  Fines. 

His  bond  is  required  only  to 
secure  the  fines  assessed  be- 
/orchis appointment.  Common' 
wealth  for  Harrison  vs  Pearce^s 
JEx'ors.  318 


The  condif  ions  of  the  bond  requir- 
ed by  the  statute.    lb.  3 J  8-8 

It  should  be  made  payable  to  the 
Commonwealth.    lb,  320 

Boundaries  of  Land. 

Actual  abutals,  artificial  or  nata- 
ral,  made  or  adopted  by  the  sur- 
veyor, gov«m  the  boBDdary 
wherever  they  are  extant,  or 
their  former  existance  can  be 
proved.  Baxter  vs  Evcii*s  Irs- 
tee,  33S 


Certificates  of  Printers. 

See  Publiealion  Or</m,  216-7,364-7,326 

Certiorari. 

This  court  will,  exoffido^  award  cer- 
twrari  where  the  part  of  the  re- 
cord absent  may  tend  to  q^rm 
the  decisioa;  nod  in  sacb  case 
only.  Hvlddson^s  adnCr.  k  kt. 
ts  Sinclair,  %93 

Choses  in  Action. 

Sde  Trmts  and  Trustees,  194 

■       tAsiigttmenis^  43 1 

Act  subjecting  the  debts  due  a 
jadfrmenf  debtor  to  his  creditors, 
does  not  embrace  a  debt  d«e  by 
the  state.    Divine  tu  HarwiCy        443 

f  Effect  of  the  contrary  constrqc- 
tioQ.    lb.  443 

3  Same  law,  it  seems,  of  debts  dae 
from  the  United  States,    lb.        443 


Stipnlations  of  the  bond  to  se- 
cure the  collection  of  fines  after- 
wards to  be  levied,  are  ineffectu- 
al: because  the  a^)potnimen(  of 
the  collector  for  that  purpose  is 
8o  far  void.  iSee  lb.  Militia 
^Fincs,  318-9 


4  Demand  on  the  state  is  not  a 
chose  in  action^  within  the  stat- 
ute.   Jb.  443 

Clerical    Mistakes. 

Mistake  in  the  opinion  of  this 
court,  orderini;  damages  where 
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none  were   recoverable,   might        1 
probably  be  corrected  at  a  subse- 
quent term,  as  a  clerical  mis-        ' 
take.    Davis  vt  Ballard^  604 

See  Amendments,  297 

Clerk's  Fees. 
See  Feea  of  Clerks.  20>1 

Collectors. 


Of  J\iilitia   Finet. 
Fines, 


See    Militia 

31&-20 


or  County  Levies.  See  County 
Collectors. 

Colloquium* 

See  Slander,  315 

Commonwealth. 

1  The  State  cannot  be  sued  in  her 
own  courts.    Divine  vt  Harvity    441 

2  There  has  been  no  enactment, 
under  the  clause  of  the  con9titu- 
tion,  which  directs  the  legisla- 
ture to  provide  bow  suits  shall 
be  brought  against  the  state.  lb,  441 


3  State  cannot  be  made  a  gar- 
nishee-   lb,  449 

4  Nor  can  a  suit  be  maintained 
against  the  auditor  and  treasurer 
as  parties,  in  place  of  the  State^ 
to  obtain  a  warrant  and  money 
from  the  treasurer.    lb.  443 

5  Auditor  and  treasurer  cannot  be 
made  parties  to  a  suit,  as  gar- 
nishees or  stake-holders  of  the 
public  money,    lb,  442 

6  State  i«,not  embraced  by  an  act 
made  to  operatc'between  individ- 
uals, unless  such  intention  is  ap- 
parent in  the  act.    lb,  443 

Competency. 

0{  minetsn.    Sec  that  head,  9r 


I  Conditions. 

See  Conditional  Sales. 

Mortgages. 

-Injunction  Bonds. 

Bonds  with  the  collateral  condi- 
tion, meant  b}  the  statute,  in- 
cludes all,  but  those  with  condi- 
tions for  the  payment  of  certain 
sums  of  money.  McGuire  m 
TritnJbk^  ice.  122 

Conditional  Sales. 

Marks  distinguishing  them  from 
mortgages,  634-5 

Confidential  Communication. 

See  Slander,  315 

Constables. 

1  Motiont  against  them  for  failing 
to  return  an  execution  or  pay- 
over  money,  are  barred  by  tho 
lapse  of  two  years.  Harris  vt 
Smithj  31 1 

2  In  such  cases  where  the  demand 
is  below  £  5  must  be  made  be- 
fore the  J  nstice  of  the  Peace,  76.  311 

Co-Parties  in  Suits. 

See  Costs,  375  . 


Co-Tenants. 


See  Grants, 


31-2 


Consideration. 


1  Amount  to  be  expressed  in  a 
deed  to  the  assignee  of  the  bond, 
is  the  sum  obligor  received,  not 
what  assignee  paid.  Sproule^  &c. 
M  WynantU  heirs, 


19a 
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2  Acknowledgeinentof  the  receipt      J 
of  it  in  a  deed,  not  conclasive,  S9i-3l 

3  Coinoidence  between  the  dates 
and  identity  of  the  subscribioc 
witneu,  to  obligations  from  each 
party  to  the  other,  evidence  that 
one  of  the  obHgationa  was  the 
consideration  of  the  other. — 
Mdridgc  vt  Bimey,  ke.  347 

3  Defence,  that  the  covenant  was 
executed   by  mistake    for   too 

{;reat  a  sum,  cannot  be  made  at 
aw;  the  remedy  is  in  equity. 
Otherwise,  it  seems,  where  the 
defence  goes  to  the  whole  ac- 
tion.   Forean  i»  Bowen^  412 

ConHituiional  Law. 


ment,  ezclaiire,  and  concur- 
rent with,  the  states.  Taylor 
vs  Sank  of  lUinoU^  &9S 

6  Where  it  was  stipulated,  in  a 
mortgage  made  before  the  en* 
act  ment  of  the  Relief  laws,  that 
on  defualt  of  payment,  the  mort- 
gagee might  sell  the  estate  for 
ready  money,  the  chancellor  on 
being  appealed  to,  after  the  pas- 
sage of  those  acts,  was  boiind 
to  specifically  enforce  the  con- 
tract, by  a  sale  for  cash  in 
hand;  whether  those  statates 
were  regarded  as  conslitntional 
in  other  cases  or  not.  B>ol  vs 
Youngs  588 


Statute  allowing  a  replevin  of 
two  years  held  to  be  unconstitn- 
al  as  to  all  contracts  made  be- 
fore the  enactment,  according 
to  ^UUr  and  WiUunnSf  &e. — 
GrmftonwLiUy,  ke.  10-11 

SUphenMonU  adni^r,  Sec,  vs  Bar- 
neit,  iee.  fiO 


7  Snch  stipulations  of  the  par- 
ties, fixing  the  remedy  for  a 
breach  of  their  contract,  gov- 
erns the  chancellor,  as  the  law  of 
the  case.    lb.  58B 

8  Slaves  in  Ky.  have  no  rights  se- 
cured to  them  by  the  constitn- 
tion,  except  of  trial  by  jury  ia 
cases  of  feiooy.    Jarman  vm  Bat' 


Chief  Justice  Bibb,  dissontiDg, 

See  Equity. 

2  Endorsement  that  Bank  notes 
would  be  received  on  the  execu- 
tion, was  not  a  contract  be- 
tween the  parteis,  and  not  obli- 
l^atory  on  such  a  plaintiff.— 
Orayswivi  LiUjfond  BuUoek^ 


169  Exercise  of  legislaUve  power  o- 
ver  pri^te  property  (or  public 

12  purposes,  and  to  prcfvent  its  use 
to  the  injury  of  the  public,  is 
not  inconsistent  with  the  consti- 
tution.   /6.  646 


11 


See  Equity.  12-13 

3  Act  of  assembly  directing  sales 
under  decrees  in  chancery  on 
longer  credit  than  at  the  date  of 
the  contract,  unconstitutional, 
and  so  far  void.  January  vs 
January  f  ke.  644 

4  Query  of  the  constitutional 
power  of  this  court  to  depart 
from  the  adjudged  cases,  and 
enlarge  the  equity  jurisdiction. 
'PrUMe  vs  Taul^  459 

5  Powers  of  the  federal   govern- 


Q4& 


10  Statutes  for  the  punishment  and 
imprisonment  of  slaves,  found  at 
large,  without  the  forms  of  judi- 
cial proceedings,  or  notice  to 
their  owners,  are  necessary  and 
valid.    1&.  647 

11  Statutes  allowing  beasts  to  be 
killed  for  breach  of  suflicient 
fences,  prohibiting  deposits  of 
gunpowder,  &c.,  not  uncansti- 
tutional,  but  valid.    Ih.  647-8 

12  No  judicial  power  can  be  con- 
ferred on  the  trustees  of  towns, 
or  others,  by  legislative  act,  nor 
otherwise  than  in  the  mode  pre- 
scribed by  the  Constitution,    lb.  649 

13  Hence  the  decisions  of  t^  trus- 
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tees  of  towns,  committiojr  slaTes 
to  prison,  hare  not  the  effect  of 
jadgmeots.    lb,  649 


Ses  Jippendix^ 


667 


Construction* 

Of  Devises,  388-91 

X^eviscs  of  Slaves,  233 


and  a  warranty  in  such  deed,  ' 
directed  by  the  decree,  operates 
to  pass  to  the  grantee  the  benefit 
of  all  title  the  party  may  after- 
wards acqaire.    lb,  108-9 


Amoont  to  be  expressed  in  a 
deed  from  obligor  to  assignee  of 
the  bond,  is  the  sum  obligor  re- 
ceived, not  what  assignee  paid 
assignor.  <SJprouitf,  &c.  vt  Wy^ 
nanV»  heirs^ 


See  Jadgments,  380  See  Evidence, 
Obligations,                              356 

Contrticts. 

See  Assignments. 

Assumpsit. 

Bonds. 

—  Covenants. 

— »  Constitational  Law,  10-19 

Infants. 

-— —  Rescission  of  Contracts. 
— —  Specific  Performance.. 

Contribution. 
Between  Sureties,  See  that  head,  403-6 


196 
265 


5  Prior  aarecorded  deed  is  valid  a- 
gainst  all  except  purchasers  and 
creditors,  ana  their  privies: 
hence  a  defendant  in  ejectment 
cannot  read  a  subsequent  deed 
to  show  title  out  of  the  lessor, 
without  showing  he  holds  under 
it.    BiightU  lestee  vs  ^Iwell^  Sec. 


Conveyances. 

1  Effect  of  the  conveyance  by  a 
commisnoner  under  a  decree,  is 
the  same  as  of  a  deed  made  by 
the  party  according  to  the  da- 
eree.    Log(m  vi  SUele^s  heirs^       107 


2  Decree  and  conveyance  by  a 
commissioner,  has  the  effect  to 
pass  all  the  titles  the  party  had, 
though  not  sanctioned  in  the  suit. 
lb,  108  It 


3  Commissioner's  deeds  pass  all  the 
title  the  party  has  at  the  time— 


267 


6  Recital  of  the  receipt  of  the  con- 
sideration money  in  the  deed, 
not  conclusive  of  the  fact.— 
HtUchison^  ice,  vt  Sinciair^  292-3 

7  One  who  holds  the  valid  title, 
and  arterwards  acquires  a  bad 
one,  cannot  cnuvey  or  release 
the  latter  without  the  other: 
both  will  be  passed  by  any  in- 
strument which  conveys  one. — 
Biig/iVt  Af .,  &c.  vs  7b6in,  &c,        61 9 

8  An  instmment  purporting  to  be  a 
release  of  the  title  made  on  a 
deed  ofconveyance  not  designat- 
ing the  grantee,  cannot  pass  the 
title.  Gamett^  &c.  vs  GarneWs 
lessee^  547 


Copies. 


See  Evidence, 


265 


Corporation. 

t's  existence,  where  plaintiff,  is 
not  put  in  issue  by  the  plea  of 
non-assumpsit.  Taylor  vs  Bank 
(*f  JUinois^ 


584 
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Costs. 

1  Costs  not  allowed  complainant 
in  H  bill  for  credits  which  he  had 
not  asked  for  before  snit,  and 
which  he  obtains  but  by  consent. 
Grayson  is  Lilly  and  Bullock^ 


14 


2  Party  in  default  will  not  be  re- 
leased by  the  chancellor  from  the 
cost  of  the  action  at  law. — 
Davisy  kc.  vs  Phelpf,  039 


3  Repretentattves  of  the  original 
complainant,  who  paid  the  co^f, 
allowed  in  th**  bill  to  revive  and 
execute  the  decree  to  recover  all 
the  costs  in  exclusion  of  the  oth- 
rr  compUinants.  Kennedy  tf 
Davis'*  daeisees^  ke. 


4  M or tsjae^ce  recovers  his  costs  al- 
though the  sura  he  claims  id  his 
bill  may  be  reduced.    lb, 

5  Co^ts  in  such  ca«es  ought  to  be 
pnid  out  of  the  proceeds  of  the 
sale  of  the  estate.     JO. 

6  It  seems  that  where  an  infant 
Rfiinp  by  his  prorhain  ami,  re- 
covers below,  and  the  defend rmt 
pro9ecu(cs  here,  and  the  judg- 
ment is  reversed,  the  judgment 
for  costs  here,  though  against 
the  infant,  shall  be  paid  by  pro- 
chain  ami,  Yeizer  vs  Stane'^i 
hcirsy 

County  Collectors. 

Motions  Against  them  for  not  ac- 
counting for  the  levVf  ninst  be  a- 
gainst  them  only,  or  their  sure- 
tips :  not  against  both  jointly. — 
H^ood  &c.  vs  Say  re, 

County  Levy; 

1  Motions  against  the  sheriflf  and 
his  sureties  for  failing  to  account 
for  the  levy,  cannot  be  maintain- 
ed jointly  against  the  sheriff  and 
his  sureties,  but  against  him  or 
them.     Wood  kc,  vs  Sayrc,  &c. 


375 


636 


2  Statute  of  1797,  giving  ta  the 
county  court  the  motion  against 
the  sheriff  for  failing  to  accoaot 
for  the  county  levy:  2  Dig,  856. 

Court  of  Appeals. 

Where  only  two  Judges  sit,  if  they: 
divide  in  opinion,  the  decision 
below  will  be  affirmed.  Fans  vj 
ShtmJuy  133 


Covenant. 
See  Bank  Note  Contracts, 


410 


Performance  of  Covenants,     545 

I  An  obligation  for  the  hire  of  a 
slave,  payable  in  bank  notev^and 
to  clothe  and  return  the  slave,  is 
not  within  the  act  authorizing^ 
tbe  recovery  of  Bank  notes  in 
kind.     Townsend  vs  Burgher^        224 


636  2  Like  construction  of  the  act  af- 
lowing  the  action  by  petiUon 
and  summoTis  on  obUgaiions  for 
,the  direct  payment  of  money. — 
10,  225 

The  Action . 

Seo  Pleading  b J  plaintiff. 

1891a   Covenant. 


1  Declaration  on  a  covenant  with- 
out stating  the  date,  is  insuffi- 
cient.   HansoH  vs  Cowan^  575 

2  Where  there  is  leave  to  give 
the  special  matter  in  evidence, 
plaintiff  which  might  be  special- 
ly pleaded  takes  upon  himself 
the  pronf  of  conditions  prece- 
dent.    Peebles  vs  Porter,  &  Co.      610 


665 


665 


Covenant  for  Land. 

I  Where  the  obligation  is  to  con- 
vey on  request  there  must  be  a 
demand.  Gibbs  and  Hardin  vs 
Slone,  303 
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2  Notice  in  writing:,  sent  by  obli- 
gee, and  delivered  in  his  absence 
to  obligor,  calling  on  him  for  a 
deed  for  land,  obligor  was  bound 
to  make  on  request^  is  not  suffi- 
cient, without  the  bearer  was 
authorized  to  receive  the  deed 
and  deliver  the  bond,  or  make 
an  acquittance.    /6.  203-4 

3  In  such  case  the  oblitcor  must 
look  up  (he  obligee,  and  cannot,. 
by  such  notice,  shift  the  dutv  ofT 
himself  upon  the  obligee.    Jb.      304 

See  Pleading  bj  plaintiff,        303,  &c 


See  Bank  Note  Contracts,  410 

I  Where  an  appeal  is  dismissed 
for  the  insufficiency  of  the  bond, 
but  which  was  executed  iu  due 
time  by  the  proper  person,  dam- 
ages and  costs  follow .  Clintoriy 
&c.  V8  Phillipt^  admPr.  118-9 


Creditors. 
See  Fraudulent  Conveyancet. 

1  Judgment  creditor  <mly^  can 
<|nestion  the  debtor's  fraudulent 
sale  of  his  property,  and  the  re- 
cord must  III  ways  be  produced  to 
make  oat  the  case.  Sanders  vt 
Vance^  212 

2  Privileged  creditors  of  the  de- 
ceased must  give  notice  of  the 
claims,  in  order  to  have  the  ben- 
efit of  their  right  of  precedence. 
PopevsWickliffey  414 

Cross  Bills. 

Appeal  from  a  decree  dismissing  (he 
original  bill,  does  not  of  course 
bring  a  decree  dismissing  a  cross 
bill  before  this  court.  Stephen' 
son  &c.  vs  Dunlap  Sic,  139 

Customs. 

Effect  of  the  custom  of  merchan(8 
here,  in  their  transactions  in  the 
Bank  —By  Judge  Mills.  WaVd 
vs  Bank  of  Ky,  96 


Dflonages. 

See  Jurisdiction  of  Courts,         221-2 


\  Olhenoise^  where  the  bond  had 
not  been  executed  in  lime^  or 
not  by  the  proper  person.    lb,    1 18-9 

'  Damages  in  trover  and  conver- 
sion, i.s  the  value  of  the  proper- 
ty at  the  time  of  the  conversion, 
increased  by  the  interest  up  to 
the  time  of  trial,  or  not,  in  the 
discretion  of  the  jury.  Sanders 
vs  Vtmee^  213-14 

4  In  the  husband's  or  father^  ac- 
tion for  the  l^attery  of  his  wife, 
or  child,  the  damages  arc  not 
linutcd  to  the  amount  of  her  ser- 
viqps  lost,  .but  may  be  assessed 
for  the  injury  to  (he  feelings  of 
the  parties  and  character  of  the 
family,  as  in  case  of  the  seduc- 
tion.     Trimble^  Sic,  vs  Spiller^      395 

6  Where  the  complainant  comes 
to  have  a  set  off  of  unliquidat- 
ed damages,  a  jury  may  assess 
the  amount,  346-7 

In  Injunction  Cases, 

6  .Where  the  final  decree  of  the 
circuit  court,  awarding  a  per- 
petual injunction  against  a  judg- 
ment at  law,  is  reversed  here, 
the  damages  are  recoverable 
though  there  had  been  no  pre- 
▼ious  injunction.  Davis  vs  Bal' 
lardy  604 


Debt. 


The  Action. 


Bills  qf  Exchange, 


I  This  action  lies  on  the' original 
judgment  >n(ler  an  affirmance 
here.    Snoddy  vs  Maupin^ 


51 


283  ;2  Oo  the  plea  of  nul  leil  record. 
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an  error  io  the  taxation  of  co«tf 
adjadiced  in  the  coart,  it  not 
fatal,  bat  the  error  may  be  cor- 
lerted,  and  the  proper  tnon  re> 
covered.    i6.  51 

3  Son  deoianded,  in  the  com- 
mencenent  of  the  declaration, 
ongfat  to  be  the  a^^erateof  the 
■everaloonntt.  OrmUvs  Tm$nt^ 
U,  Co.  219-80 

4  No  more  can  be  reeoTered  than 
the  aaonnt  first  demanded,  tho* 
the  teveral  counts  exceed  that 
sam.    ifr.  2i9-90 

5  Variance  between  writ  and  dec* 
laration,  gronnd  of  demurrer 
not  eared  by  itatnte.  S90|4 

6  The  action  given  by  statute  a* 
gainst  all  the  parties  to  a  bill, 
must  be  for  debt,  interest  and  cott 


ofproUitj  400 

Debtor  and  Creditor. 
See  Constitutional  Law,  lO-l  1 

Deceit. 

See  Sheriffs'  Sales,  381 

Declaration. 


i  In  d^bt  the  amount  demanded  in 
the  commencemfmt,  thoue:h  set 
forth  in  several  courts,  is  all  that 
can  be  recovered. .  Grant  vs 
Tarns  Si  Co.^  2^9-20 

2  In  ejectment  a  loint  demise  is 
mnintiiined  only  Dy  shewinpT  ti- 
tle in  all  the  lessors.  Smith  vs 
Mohan,  ke.  230 

8  Omission  to  state  the  date  of 
the  instrument  declared  on,  is  a 
Rnbstantial  objection.  Hanson 
rs  Cotean^  675 


See  Distributees,  247 

—  Specific  PerforMaoce,  .  197 

I  Where  there  is  m  denial,  and  no 
proof  of  SMsets,  the  decree  must 
be  quanio,  South^s  AetVt,  &e.  vs 
SntUing^  420 

I  Decree  against  heirs,  cannot  be 
quando.    Jb.  421 


Where  there  are  assets  for  part  of 
the  amount  of  the  demand,  the 
decree  ou^ht  to  be  for  that  sum 
to  be  made  of  the  assets  in  his 
hand,  4tc.,and,for  the  balance- 
quando,    Jb.  420 

Between  the  same  parties,  fonnd* 
ed  on  facts  afterwards  involved  in 
a  trial  at  law,  evidence  to  be 
heard  by  the  jury,  but  not  con- 
clusive   ^teei  vs  BraxdeU^         5T2 

'  Against  ex'ors,  be.  in  favor  of 
distributees,   ought'  to  provide 
for  the  BTecatim  of  mSiadiDg 
bond,    ff'h^  vs  Oarfce^  64^ 

6  Where  the  lend  had  been  devis- 
ed  or  conveyed,  the  decree  a,- 
gaittst  unknown  heirs  is  nought. 
Tevi^  rtps.  vs  BickatdsovCs  At. 
kt.  657 


Decree. 


Evidence, 


l^eed  of  Conveyance. 

Vendee  who  has  accepted  a  deed, 
and  received  possession,  is  pre- 
sumed to  have  inspected  the  de- 
rivation of  title.  jRiyne  vs  Ca- 
bell, 202 

Sec  Convey  aBce,pamin. 

Delivery. 

'  c 

To  the  father  for  the  InfaVit  child 
is  effectual.  For^/lk  vs  Kftah" 
baum,  100 

Demurrer. 


107.1  Where  the  objection  to  thejurie- 
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diction  appears  on  the  deolara- 
tion  the  proper  courie  is  to  de- 
mur.    Ofunt  v»  Tarns  &  Co, 

%  It  seemt  not  to  be  error  to  ta§- 
tain  a  demurrer  to  one  soflScient 
plea,  if  there  be  aoolber  pleaded 
under  which  the  same  eviilenoe 
it  admiitible.    Rou  vt  JVea2, 

Dtmurrer  to  evidence. 

%  Party  holding  the  affirmative 
canncft  demur  to  hia  adTcrsarjr^s 
evidenoe%      Prebble   vs  Porter  & 


Depositions* 


4  Death  of  the  patentee  before  (be 
entrj,  not  material,  40,  46-7. 

5  Nor  before  the  date  of  the  war- 
rant,— it  seemi.  4S-'9 

ft 

6  Land  warranti  descend  to  the 
heirs  or  may  be  devised.    lb,         Ai 

7  Before  the  act  of  ''S?  the  sistf^r  of 
the  whole  blood  inherited  the  en- 
tire estate  in  exclaiion  of  the 
brotber.of  the  half  blood.    Itr.       42 

8  Trusts  desoend    ns  other  estates 
5 10     nnd  there  is  no  juit  accresemdi,^^ 

Sanders^  heirs  vt  Morrison ,  56 


322 


407 


1  Existence,  loss,  and  contents,  of 
the  affidavit,  the  dedimus  issued 
upon,  may  be  proved.  Taylor  vt 
Bank  of  lUinoit^  577 

S  Deposition  of  a  non-resident  ta- 
ken in  one  suit,  may  be  read  in 
^ther  iBits  between  the  same  par- 
ties, where  the  same  points  are 
at  issue,    lb.  578 

3  It  is  not  necessary  in  such  case 
that  the  notice  to  takf)  the  dep- 
osition  designate  in  what  par* 
ticular  sait  it  was  to  betaken.— 
ft.  57 


Descents. 

1  Does  the  act  of  >99  vest  the  heirs 
or  devisees  with  the  land  wherk 
the  gran  tee  dies  before  the  date  of 
thft  land  warrantt?  ""BoitUn  Sec,  «vs 
PoUock, 

ft  It  is  no  objection  to  the  claim  of 
th(«  hein  or  devisees  under  the 
net  of  l792^^hHt  the  Inad  war- 
rants issued  after  tke  death  of 
the  aacestor,  atheUMmthe  hein 
Of  deviaees  an^u  eo*granUe.    lb, 

3  'Act  of  -99  vested  the  land   after 

tha  grantee'^s  (tf>Rth  lUHhoge  who 

were  hii  heirs  at  the  dateof  the 

cnactmen  t,  not  at  bis  death*    lb. 

Vol.  VII. 


Detinue, 

Notmalntninnlile  by  an  executgr 
to  recover  slaves  from  the  heirs 
for  the  pnrpose  of  selling  them 
under  a  power  eiven  in  the  will. 
Equity  will  nffurd  the  remedy. 
jD^sm's  ktxrs  vs  DeanH  export.        310 


Devastavit. 

See  Executors. 


Devises* 


See  Legacy. 


—Ex'ors.  and  Adm^rs.  308 
Occupying  Claimants.  538 


31 


46 


523 


I  Whatever  may  be  Inherited  may 
be  now  devised.  BowHn  end 
vife  vt  PoWnk, 


31 


il  Does  the  act  of  '93  Test  the 
heirs  or  devisees  with  the  land 
when  the  grantee  diedl^efore  the 
date  of  the  warrant  1    lb*  31 


Chief  Jnitice  Bibb's  opinion. 


46 


3  Devise  of  land  warrants  in  178S, 
pa»«ed  the  land  nfterwnrds  ap- 
propriated by  them,    lb,  4t 

40|4  Land  acquired  by  a  warrant  ii« 
4  M. 
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lued  after  tetiatur^i  death  not 
naised  by  bit  will  mnde  id  179:2. 
lb.  81 

Opinion  of  Chief  Justice   Bibb  at 
Co  the  effect  of  (he  act  of  '92.    46-' 


3  Trust  estates  pass  by  device  as 
other  estates.  Sanders^  heirs  vj 
Morruon^ 

6  Infant  deviscesoot  within  the  ex- 
ception in  favor  of  heirs  on 
whom  the  land  dcscoodt. 


5t 


63 


ter*inOaw  marry  before  the  wife 
die,  the  estate  ire»(»  in  the  grand- 
children imnje<liatply  on  the 
wife^s  death.  WUHamt  itc  tj 
Fanckace,  See.  390 


See  Limitations. 

7  Devise  of  nil  teetatator^s  slaves 
for  li^e  with  remainder  of  all  ex- 
cept Milly  to  Elisha,  and  then 
a  device  of  Milly  to  P.  entitles 
F.  to  the  children  born  of  Milly 
duriofi^  the  pnrticuhir  estate. — 
Miller  €t  ux  vs  McClelaitd^  23i; 

6  Partus  sequilur  ventreni. 

See  Slaves.  232 

9  Devife,  that  the  wife  have  her 
dower  iu  such  manner  as  the  law 
directs,  gives  her  att  estate  in  one 
third  of  the  slaves,  for  life  only. 
DearCs  heirs  rj  DearCs  ex'ors.         306 

10  Power  given  by  the  testator  to 
his  executor,  to  roll  the  slave?  iz, 
divide  the  proceeds  amonf:  cer- 
tain dtyi^ee?,  passes  to  the  exec- 
utor, nnd  after  the  widow^s 
dea<h,  he  shall  sell  the  slaves  she 
had  held  as  dower,     lb,  301 

11  Where  the  testator  devises  that 
land,  or  slaves  shall  be  sold,  with- 
out saying  by  whom,  the  execu- 
tors who  qualify,  and  after  the 
death  of  the  survivor, /tu  execu- 
tor •ball   exercise  the   power. — 

lb.  30^ 

12  In  this  ca^c :— Aevise  of  the  man- 
sion farm  to  teptatoi's  wife  nnd 
his  son's  widow,  for  the  wife's 
life,  and  after  her  death,  if  the 
dnuf^hter-in-law  shall  remain  n 
widow,  to  hor  until  her  two 
children  shall  attain  full  a«:e, 
then  to  tbea  in  fee;  if  the  daugh- 


Dissents. 

Different  opinion  of  each  of  the 
Judges  resulting  in  the  affirm* 
Buce  of  the  decree  below  with 
which  no  part  of  the  court  waa 
sBtis6ed.  ^^ 

Distributees* 

See  Ex'ors.  and  Ad'mrs. 

*  Infants.  341 


I  They  are  those  deti|:na(e4  by 
the  laws  ot  the  piace  where  the 
intestate  residett  at  bis  death. — 
CkapUne  k  Moort^  &c.  1 75 


2  Share  of  an  infant  distributee  in 
the  executor's  bands  does  rot 
pass  to  his  co-ilislribntees  bat  to 
bit  admittistrntor  who  must  be 
appointed  to  ceceiire  and  dislrib- 
ule  it.    16. 


See  Guardian  and  Watd. 


178 
178 


3  Bill  cannot  be  maintained  for  a 
partial  distribution.  $02 

Distributions; 

Persgnal  estate  of  the  deceased, 
wfeercversituatcd,  passes  accord- 
ing: to  the  laws  of  the  country, 
where  the  owner  was  domicilia- 
ted at  hii  death.  Here  such  es- 
tate of  one  dyinjr  unmarried 
an.!  intestate  and  without  iath- 
er,  pa?jc»  to  the  molher  mnS 
brothers  a<nd  sisters.  £fiapline  & 
Moore^  &c,  ,  175 


Dower,    • 

Widow  ia  entitled  to  the  man^oQ 
house  and  farm  until  dower  it 
asy>ned  her.  JVftitc^c.  rs  Clarity  G41 
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Imlavtt.    See  Deyiiet. 


Edutation. 

See  Oaardian  and  Ward.  ]  78 

Ejectment. 

See  Ctmveystieeff. 

Sheriffs  Deeds, 

— —  Scire  facias, 

'•^'^  Habere  Facias. 

— —  Limitationi. 

——Abatement  aDd  Ejectment.    606-8 

1  In  an  action  on  a  joint  demise, 
title  must  be  proved  in  all  the 
lessors,  or  notliini?  can  be  recov- 
ered.   Smith  vs  Mohan  See,  390 

fi  That  lesion  of  the  plaintiff  had 
not  paid  the  taxes  on  the  land  is 
no  defence  in  the  state  court: 
the  act  anplies  exclusively  to  the 
Federal  Courts. 


3066  Decree  dismissing  a  bill  by  the 
lessor's  agent,  against  defendant 
is  net  a  bar  to  the  action.  Speed 
ice.    vs  Braxdellf  67  i 


3  If  the  lessors  of  the  plaintiff  re- 
fuse to  join  in  the  consent  rule, 
and  abandon  their  suit,  thpj  es- 
cape costs.  Where  the  lessors 
enter  into  the  consent  rule  to 
pay  costs,  they  are  liable,  and 
may  be  compelled  to  pay  them 
by  attachment.  But— Qnery,  of 
the  propriety  of  rendering  a 
Judgment  against  the  lessors.— 
BoTur  kc,  vs  Smith  &c. 

4  In  ejectment,  the  declaration 
must  be  filed  and  entered  on  the 
records  of  the  conrt  at  the  term 
thetenantis  warned  to  appear, 
or  the  case  is  not  in  court.--— 
SligerScc.vs  Orants^ 

5  Scire  faeieu  to  revive  a  judg- 
ment so  as  to  obtain  the  writ  of 
habere  facias^  must  shew  the 
term  recovered.  Wood  Sec,  vs 
Cofhill^ 


7  Decrees  in  sach  case  may  be  ev- 
idence on  a  question  of  posses- 
sion put  in  issue  by  the  pleadings. 
lb.  572 

8  One  judgment  in  ejectment  is  no 
bar  to  another  action  at  com- 
mon law.    lb.  570 

9  There  can  be  no  habere  facias  af- 
ter the  expiration  of  the  term; 
nor  judgment  for  sock  an  execu- 
tion.    Waodtccvs  CoghiUj  601 

10  It  is  indispensable  in  the  action 
of  ejectment,  to  prove  on  the  tri- 
al, the  defendant  was  in  the  pos- 
session at  the  institution  of  the 
action,  except  as  to  a  defendant 
admitted  to  defend  the  possession 
of  another.  Gamett^  &c.  tt  Gar^ 
nctts  lessee^  546 
Dicken  v$  Griffith,  605 


Endorsement. 

369  See  Indorsement. 

Equity. 

Bills  ^'a  Timet 

See  Fraodulent  Conveyances. 

— ^  Injunctions. 

Mortgages. 

Rescission  of  oontraets. 
^—  Set  off  in  Equity. 

Specific  Performance. 


343 


379 


^08|i  Equity  will  not  injoin  a  party 
from  usin?  an  a(^antage  at  law, 
fairly  obtained,  which  he  can  re- 
tain with  a  good  conscience.-.* 
Grayson  vs  UUy  and  BuUoek, 

fOl^Iftbi   celief  laws  wereconsti- 


11 
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tationa},  yeC  thej  w9t%  nojuit, 
and  equity  oagbt  not  to  inter- 
pose to  eofoice  an  effect  of  ibem 
a^rainst  a  party,  which  bad  etca* 
ped  it  at  law.    lb,  13 

Endprtement  of  the  exeostion 
that  BaqIk  paper  would  be  receiv- 
ed, and  payment  and  receipt  of 
the  currency  according! v,  not 
reg:iinle<l  at  a  ?alid  accord  and 
•atitfaction  ia  equity,  becaose 
the  couieqnence'  of  the  unjntt 
iripoiitions  of  the  invalid  ttat- 
ttte.    Ih.  13 


Distent  and  opinion  of  Chief  iai- 

Uce  Bibb.  17.19| 


4  One  who  woald  have  eqnity 
mtist  do  it.  Stevauon  L  wife  vs 
DunlapU  k  BUghVi  hein.  146 

5  The  Chancf  llor  will  help  the  ex- 
eoutoV  to  obtain  the  poaieiiioQ 
of  slavM  from  the  heirs  for  tho 
purpose  of  scllin:;  onrler  a  pow> 
er  civeo  in  the  will.  Deaii^thein 
vt  JhanU  Exo^n.  31Q 


(4  The  chaneellor  has  jaritdictioR 
to  set  aside  sheriff's  sales  of  land 
for  un  fai  rnesi.  BUghPs  hein  Ae. 
9M  ThbinSce. 


See  Sheriff  Sales. 

Error. 
See  Appeals  to  tbii  Court, 


6  Complainant  sent  to  law  with  a 
stale  and  suspicious  claim.  3S3 


Sea  Fraud.  353 

T  Oblieor  in  a  penal  bond  may  con- 
fess judgment,  and  then  report  to 
equity  for  relief  airaio«t  all  above 
what  oo^ht  to  have  been  assess- 
ed  for  a  breach  of  tho  condition. 
Bumhom  kCo.  vi  GtnirifM,  655 

8  Mortfifneor  dops  not  become  ^»o 
fa'to  ro-inveited  with  ibe  leg:al 
ris;htto  tlie  property  by  a  tender 
of  th«>  money ;  he  must  appeal 
to  the  Chancellor.  Beene  at 
Baint^  386 

9  The  Chancellor  has  the  exclu- 
sive jnrisdiotion  to  relief  a$:ainit 
the  effect  of  mistakes  which  go 
to  but  a  part  of  the  demand.— 
Forean  vt  f  owan,   '  41 1 

10  In  genera],  eqnity  will  not  en- 
force a  eontraet  where  the  rem- 
edy is  not  mutual.  Eqnity  will 
Bot  Nktor  tstortion  and  enforee 


bard  bargaina.    Butt  a»  Boiuhf 

1 1  Remedy  of  the  owner  of  prop- 
erty seized  under  an  exeention 
against  another,  is  at  law,  not  in 
equity.    BouUtinvt  jOe^ander^    435 


\t  Where  in  such  case  there  is  no 
adequate  remedy  at  law,  the 
chancellor  may  afford  relief. — 
lb. 


13  Equity  does  not  favor  the  split- 
ting of  controversies  into  aame* 
rous  suits.  JSarrisoH'f  dniseet  vt 
Flemings 


425 


539 


615 
6IS 


ll» 


1  How  it  may  be  obviated  pend- 
ing tba  case  beie.  %45 


8  If  the  damages  assessed  exceed 

those  warranted  by  the  declara- 
tion it  is  error,  though  there  was 
no*  motion  for  a  new  trial.-^ 
SUwmH  w  Ttvit'  Ex^or.  109*ia 

3  One  Judge  decUnin^  to  sit  in  the 
case  and  the  other  twt>  not  con- 
eurrinv,  decree  of  the  cironit 
court  affirmed  with  costs.  Farit 
M  Shankt  133 


4  Each  of  three  Jodces  having 
different  opinions,  decree  below 
affirmed.  Tpder  lee.  w  Standi- 
Jbrd^  490 

Judgments  rendered  by  oonsent 
of  parties  casnot  be  reversed.       380 

6  Not  error  to  the  prejudice  of  the 
defendant  and  available  here, 
that  the  court  sustained  a  de- 
murrer to  a  sufficient  plea  of  jus- 
tification, or  probable  cause,  fil- 
ed with  other  pleas  of  the  i      ' 
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eAct  on  whioh  iwue  was  taken,       | 
and  the   cause  tried.    Rou  vt 
J^eal,  407 

7  Otberwite,  perhnpi,  if  the  de- 
fendant had  offered,  with  the 
plea  that  was  overruled,  the  gen- 
eral issue  only.    lb.  408 


8  Deficit  in  the  number  of  the  ju- 
ry, way,  it  seems,  be  assigned  lor 
crrur :  But,  object  ion  that  there 
were  13  jurors,  must  be  made  in 
the  coun  bth>w,  in  a  motion  for 
a  new  trial,  and  not  here  Tor  the 
first  time.    Jb, 


408 


9  In  the  above  case  it  shall  be  ta- 
ken that  the  objection  was  waiv- 
ed,  for  otherwise  the  court,  ex  of- 

^tb,  mighthave  interfered, which 
wouid  have  been  improper  when 
the  parties  acquiesced,    lb, 

10  Writ  of  error  by  two,  to  a  de- 
cree against  one  of  them  in  fa- 
Tor  of  defendant,  does  not  reach 
a  decree  for  one  of  plaintiff  a- 
gain^t   the  other.     Thomsn  Sie. 

11  Cases  transferred  from  the  AVw 
Court  docket  into  this  court  were 
liiisully  here  Hndbnfore  the  court. 
Ciif <ZemaA  kc.  vt  Holmet  ice. 


409 


Estoppel. 
See  Landlord  and  Tenant 
Vendor  and  Vendee. 


523 


See  II  xMonroe. 

13  Writs  of  error  amendable,  but 
thiri  court  will  not  move  the 
plaintiff  to  make  the  amend- 
ment,   lb. 

13  Sma1]ne«s  of  the  ncattpr  of  the 
error  may  be  an  objection  to  a 
reversal.      Daois  See.  vt  F helps^ 

14  Non-resident  plaintiffs  in  writs 
of  error  are  required  to  give  se- 
onrity  for  costs. 


Escheat. 

Interest  of  an  alien  in  lands,  in 
Kentucky,  in  1784,  did  not  pass 
on  his  death  to  his  heir,  but  es- 
cheated without  office  fonnd. — 
SUvtrnton  Sc  ux,  vt  DvnU^  dte. 


592 
502 


Where  one  coparcener  executes 
a  <leed  of  conveyance  for  the 
whole  land,  hi»  warranty,  though 
against  only  those  cluiiuiiig  un- 
der him,  will  estop  him  ironi  as- 
serting title,  Hgainst  his  ullifnee 
or  vendee,  to  an  interest  which 
afterwards  descends  on  him  from 
his  coparceners.  Smith  vt  Ma- 
han  ice.  229-30 

Otherwise,  had  the  conveyance 
been  of  only  the  grantor's  co- 
percenary   interest.    lb.         229-30 


104-5 


Between  co-grantees  of  land  as  to 
their  respective    interests.     See^ 
Patents  for  Land.  '  32 


Evidence. 

See  Witness.  9 

—  Pleadings  inCbanoerj.  S93-5 

—  Prescription.  327 

-  Protest.  556 

-  Ejectment. 


546 


582 1  Certificate  of  the  Keeister  of  the 
amount,  assignment  and  date  of 
Warrnnt  is  not  evidence:  he 
ought  to  make  out  copies  and 
certify  them.  Bowhn  ic  ux  vt 
Polloikj 


638 


255 


2  A  pnper  made  part  of  a.  bill  in 
chancery  may  be  read  ns  fuch, 
but  its  effect  will  depend  on  its 
competency.     lb. 

3  jRxro/ is  competent  (o  prove  the 
interest  of  the  several  patentees 
in  land,  to  be  held  in  the  propor- 
tion of  their  interest  in  the  war- 
rants, to  their  respective   inter- 

143     estp.    lb. 


4a 


4S 


4S 
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4  In  what  ctwf  deolaratioM  not 
on  oath  constituting  part  of  the 
reirftta  miy  by  be  evidence.— 
Tume^  v»  Knox,, 

5  Ret  getta  defined.    lb.  89 

6  Declnration  of  slaves  as  to  their 
disease  where  and  hoir  far  com- 
petent    lb.  »8-9^ 

7  Parol  is  admissible  to  prove  that 
a  transaction  in  the  Ibrni  of  an 
ahsoNite  rale  if  a  mortgage  to  re- 
core  HO  ii^nrioos  Joan.  lAndlty 
v»  Sharp  kc.  252 


8  UeclaratioDSof  (he  vendor  of  a 
party,  maiie  bi-fore  the  sale,  or 
the  rt^otal  in  the  det-d  such  vpn- 
dor  had  expcuti  d,  an*  competent 
evidince  Hrniu^t  his  \end«^.— 
Fonjfth  9i  Kreakbavm^ 

9  Where  the  recognition  of  the 
claim  i«  relied  on  as  evidence  of 
the  orieiniil  equity,  it  roajr  bt^  re- 
pelled bj  proof  of  the  invitlidity 
of  (he  claim  Stereruon  k  wife  vt 
JhiniapU  and  BtigkVt  heirs, 

10  An  entry  of  credit  once  made 
on  H  note,  is  evidence,  and  will 
entitle  the  oblitsor  to  the  bene- 
fit of  it,  unless  dis;  roved  or  ex- 
plained off.  Graves  vs  Moore 
ice. 

11  Evidence  of  a  witnes*,  condu- 
cine  to  prove  the  payment  of  the 
money  mentioned  in  the  entry  of 
the  erased  credit  on  the  note 
paid  npon,  nnri  the  directinn  of 
the  payor  to  thus  appropriate  it, 
it  competent.    lb. 

IS  Date  and  lobsorihinji^  witnesses 
being:  the  same,  are  siidicicnt, 
without  any  other  evidence,  to 
prove  one  oblieation  wat  the 
consideration  of  the  other.  •Al^ 
drige  Off  Birney  &c. 

13  Probable  canse  mny  be  eivcnin 
evidence  under  the  general  issae. 
Ross  Off  Jfeal, 

14  Idnntity  of  ibc  nnmber  of  tbt 


warrant  mentioned  in  plaintifTt 
patent  and  that  recited  in  an  eW 
der  patent,  prodoced  bj  the  dc- 
fenrlant  for  the  same  qnantitj 
of  other  land,  it  not  evidence 
that  there  had  heen  two  rranti 
on  the  *arae  warrants,  and  for  its 
entire  amount.  Woodson  vs  Bu- 
ford.  418 

15  Qneryofthe  effect  of  toch  fact, 
if  proved  by  competent  evi- 
dence,    lb.  418 

1 6  Twenty  jear«,and  lett,  corrobo- 
rated by  circumstances,  intB- 
cient  proof  of  the  satisfaction  of 
ajndement.     Hemdon'f  £x'or». 

vs  BaHUWs  Ex'on.  450 

17  Husband's  notice  before  hit 
mnrriai^e  of  his  wife's  having 
conveyed  her  estate  to  defraud  - 
him  oi'  his  roaritnl  rights  is  no 
evidence,  tbat  be  ratified  the 
conveyance.  HMs  W  Bland" 
fori,  474 


j^cl8  Former  deciftons,  wherm    ewi" 
I    dence,  conclo«ive  or  otherwise. 


speed  Lc.  vs  Broxdell, 


513 


19  It  it  not  necessary,  in  an  ac- 
tion by  a  corporation  of  another 
state,  on  the  trial  of  the  plea  of 

34 3|  non^ssumpsit^  to  pro<loce  itt 
charter,  or  otherwise  prove  its 
exi«tence.  Thyior  vs  Bank  of  II- 
linoiSf  584 

20  When  defendant  has  leave  to 
give  the  special  matter  in  evi- 
dence, the  plaintiff  must  prove 

343|  the  performance  of  the  condi- 
tion? precedent.  Peebles  vs  Par- 
ier,  &  Co.  CIO 

Decrees^  Judgment^  Ejeetment. 

21  Record    of  a   decree    against 
347     the   vendor  for  a    conveyance, 

though  not  executed,  is  compe- 
tent evidence  in  nn  ejectment  by 
vendor  aeninst  vendee  by  eseo- 
408  Qtory  contract,  to  prove  tbat  af- 
ter hit  entry  plaintiff't  title  bad 
terminated.      Logan  vs    Sttek^s 
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22  Void  decree  and  deed  may  be 
given  in  evidence  to  prove  how 
a  party  held,  and  the  extent  of 
bis  claim,     lb, 

33  It  cannot  be  proved,  a  person 
is  a  part}'  to  a  decree  otherwise 
than  by  the  record^  except  a 
Joss  ot  some  part  of  the  re- 
cord be  shewn.  Li/U  vs  Bradford^ 


10&31  Contents  of  writiofrt  in  the  cus- 
tody of  the  one  party  may^  be 
proved  by  tht)  other  alter  wo'lice 
to  produce  them.     lb.  234>6 


107 


113 


24  Of  judgments  in  rorUling  out  ti- 
tle under  a  sheriff's  deed  386- 

25  Judgoif^nt  betwepn  othefs  evi-  * 
dence  of  the  fact  ol  its  having 
been  rendered,  and  comi>etent 
when  that  fant  is  materia). — 
Head't  rept  vs  McDonald^  206-7 

36  Declaration  of  tile  occupant, 
made  at  the  time  of  his  Fettle- 
ment,  of  under  whom  and  how 
he  took  his  possession,  are  part  of 
i\\e  res  gestHbi  and  competent  to 
prove  the  manner  and  extent  o/ 
the  possession.  Smith  vs  Mar* 
row,  236 


32  When  one  party  produces  a 
deed  enke parties^  on  the  notice  of 
the  other  party,  its  eseciition 
may  be  pro«iiriie<l  it  seem?.  Ste- 
venson  Sc  icife  vs  Dunlap^s  and 
BlighVs  heirsy     '  138 

33  Where  there  is  no  objection 
mad(>,  the  copy  of  a  copy  of 
the  deed  re>id  in  evidence  lias 
the  fHme  effect  m«  the  orit;inal. 
Bli^hVs  lessee  vs  Atwell  kc,  265 


27  Evidence  that  one  of  the  par- 
ties had  failtd  to  list  the  land  in 
contest  lor  taxation,  is  not  com- 
petent to  prove  ho  had  surrender- 
ed and  not  held  the  possession. 
Xb.  230-40 


.34  Acknowledgment,  in  a  deed,  of 
the  receifit  of  the  consideration 
monef^  is  biii/jn'mayocteevidence 
of  the  fact,  and  may  be  dij»f>rnv- 
ed  by  tite  grantor  Htitchison*s 
adm^r.  and  heirs  vs  Sinclair j        Z^^Z 

35  Not  necpsFary,  in  proving:  the 
notice  in  writini;  of  the  protest 
of  a  bill,  t»  a:ive  the  defendant 
notice  to  produce  the  paper.: 
this  is  an  exception  to  the  ^ener^ 
al  rule.  Taylor  vs  Bank  of  Jlli- 
nois^  578 


28  Decree  dismissing  a  bill' on  an 
entry,  where  the  defendant  had 
relied  on  an  ad  versary  po^ispssion, 
under  hi!>el(ier  grant, fir20  years, 
is  evidence  in  an  action  of  eject- 
ment, by  the  cotuplainHnt,nI{iiai- 
ing  to  redover  on  the  ground 
that  he  had  heltl  the  possei^siun 
for  the  same  time:  is  pertinent 
evidence  on  the  question  of  such 
possession,  but  not  conclusive. — 
Speed  Sec.  vs  Braxdell^ 


572 


Writings  how  proved, 

29  Qircumstantial 
proof  of  writings. 
vs  Dunlap  &c.  1 37 


evidence      in 
Stevenson  ic  ux 


'30  No  party  at  law  can  be  com- 
pelled to  produce  papers  or  other 
eridence  against  himself.     *     234-6 


Executions. 

See  Restitution.  9-14 

CoOltitutional  Law.         12-16  50 

Acts   allowing    debtors  to  replevy 
'  for  twoye»r«,  oncnnst'tutional  in 
case  of  debt»«   contracted  previ- 
ously.    See  Constitutional  law, 
10,  11,50. 

Chief  Justice  dissenting.  16 

Defendniit  in  the  eicecntton  can 
not  try  tWe  validity  of  the  pro- 
cess bv  the  writ  of  replevin. — 
Bouldin  vs  Jllexander^  427 

Sec  Replevin,  the  action  of,  426 

2  Where  p  Jien  facias  has  been  lev- 
ied on  land,  and  returned  with- 
out a  sale,  no  other  fieri  facias 
can  issue  on  a  judgmeot  till  that 


Digitr^ed  by  VjOOQ IC 


G96 


MONROEnS  REPORTS. 


IrtkI  ha'f  been  fold  or  released. 
Hopkins  vi  Chamhtn^  263 


Exhibits. 

1  A  paper  made  a  pnrt  of  i\m  bill 
to  piuve  a  fnct  il  is  not  conipe* 
tent  to  estHbUfh,  admittioi^  it 
f^enuine,  xu^y  be  read  ai  allega- 
tion, anrl  objectiun  to  it  as  evi- 
dence, is  unneceastiry :  it  will 
not  be  proof.  Jiowlin  ei  ux  vs 
Pbll'cki  43-4 

2  Exhibits  in  chancery  cause, 
wbirb  nrelost  or  oiialRid  ftft'-r 
the  decree,  may  be  Supplied  at  a 
sub-cqiit'Ot  term.  Genlrtf  &c.  vs 
HuUhcrrft,  244 


Executors  and  Administrators. 

Their  oblif^ations  in  injiiction 
bonds  ill  ca«es  of  their  bilh  in 
equity  as  exfciitors.  See  liijunc* 
tion  Bonds,  1, 5, 3,  6. 


Pleading  by  Defendant, 


6-7 


1  His  their  duty  to  employable 
cotin^el  and  th»'ir  reasfmahle  fttt 
will  be  allowed.'  Chapiine  vs 
J^oore  ice.  166 


tor,  by  both  the  common  law, 
and  our  statutes,    lb*  307 

When  the  testator  dcrisea 
lands  or  slaves  to  be  «old,witboot 
saying  by  whom,  the  executor 
who  qualifies  has  tbej)ower. — 
lb,  309 

Execuitors  of  tfce  laft  execator 
who  died  sucr  ceds  to  the  office 
and  its  incidental  powers. — 
Dearies  hnrs  vt  DcarCs  ex^or,         309 

8  An  exccntor  empowered  by  ttie 
will  to  sell  siavuF  fur  the  bene- 
fit of  certain  de\i?ee»,  cannot 
maintain  detinue  against  tbe 
heirs  ^ho  obtain    the  possession. 

lb.  310 

9  In  iuch  cas#,  thvpossettion  maj 
be  recovered  by    bill  in   equity. 

lb.  ^     '    310 

10  Husband  of  a  feme exi0cotrix  is 
boi^nd  to  perforh  all  the  duties 
and  is  liable  for  their  neglect. 
CkopHn  9$Sitnmop*s  heirt^  339 

\{  He  may  be  Bubjected  after  \iet 
df  alh  to  damages  for  neglect  in 
the  time  of  the  coverture,    A.      339 


S  Pergonal  representatives  of  a  de* 
ceased  distributee,  and  not  his 
children,  tnke  the  portion  ill  the 
hancls  of  the  executor  (if  thp  for- 
mer decedant.  JVilkirttonvs  Per* 
rin^  217 

3  Decree  between  admi<trator  and 
distributees, '  inclndiof;  the  hire 
of  slaves,  is  conclusive  in  a  sub- 
sequent bill  for  partition  of  the 
slaves,  to  stop  the  chnri;e  for  the 
hire  of  the  slaves  at  that  date. — 
Irvia  vs  Divine^  S47 

4  They  are  entitled  to  the  remain- 
der in  slaves  niiFie:n^d  to  the  wid- 
ow as  her^hnre  by  law.  DeanU 
heirs  vt  Dean^s  Ex^or.  307 

■6  An  executor  of  an  executor,  is 
the  executor  of  tbe  first  tettata- 


12  Otherwise  as  to  liabilities  the 
hud  incurrcd6e/brethe  marriage. 
lb. 


339 


13  An  administratrix  and  her  snre- 
tief  are  liable  to  the  distributees 
for  her  neglect  to  hire. out  slaves, 
and  for  the  sale  of  ^aves  made 
bj  her  after-married  husband, 
with  or  without  her  consent.-* 
lb.  339 

14  Interest  allowed  to  stand  oiT  a- 
enin^t  the  maintrnance  of  the 
infant  children  by  the  mother 
tkflm'^x.  Chaplin  vs  SimfMr man.    340 

15  Ad*>jni»tratrix  who- unnecessa- 
rily sell^  a  Flave,  shaU^  account 
for  the  value  of  the  slave,  and 
nJ«o  the  hire  up  to  the  time  of 
the  distribufioD.  (Poplin,  tccrs 
SimmonU  Aesrv,  3ii 
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Id  tntaat  children  may  be  charged 
to  the  amount  of  the  hire  of  a 
•Ihf  e,  Bilitiinistratrix  huA  urine* 
cenarily  sold,  ruf  their  muinte- 
Dance;  but  no  part  of  the  prin- 
cipal thall  be  sunk,    lb.  941 

17  Statute  prohibiting  an  execu- 
tor b«^inii;  tued  for  six  months  af- 
ter probnte,  and  forbidiiinj^  him 
to  confess  a  juiigncnt  within 
that  time,  so  as  to  leive  one  de<> 
mand  the  preference  over  anoth- 
er, doea  not  prohibit  him  frora 
paying  debts  of  the  decerfcnt  with 
in  the  six  months,  nor  ch>inL'e  the 
law  of  lucb  caie.  Popevs  Wick^ 
liffcy  413 


18  Execator  does  not  commit  a 
devastivit  bv  paying  th«  assota 
on  debts  o(  an  inferior  lE^rade, 
without  having  notice  of  the  de- 
mands of  a  superior  dignity.-^ 
/6* 

19  Privileged  creditors  of  the  de- 
cedent, to  obtain  the  benefit  of 
the  dignity  of  their  demands, 
most  give  the  executor  notice, 
before  payment  of  the  inferior 
demands,    lb. 

90  Decreet  against  ex^or»,  may  be 
for  the  money  to  be  made  out  of 
the  assnts  to  the  amount  appoar- 
infr  in  hand  and  the  balHnce 
auandoy  ke,  SoutkU  and  Hoy^t 
heirs  vs  Snelling. 

21  Bill  for  partial  distribution  not 
maintainable. 

23  Growing  crop  is  assets  in  the 
hands  of  the  administrator. — 
While^  kc  ps  Clarke^ 

23  Decree  should  provide,  that 
bond  to  refund,  in  case  of  fnture 
demands  against  the  estate,  be 
given  by  distributees  before  pay- 
ment.   Jb. 

94  Directions  for  the  Application 
and  distribution  of  the  hire  uf 
•laves.    A. 

95  Interest  atrainst  administratrix 
Voi.  VII. 


for  her  use  of  the  money,    lb,      64t 

26  Directions  for  making   up  the 
admioistratrixU  accounts.    lb,     649 


Fees  of  Clerks. 

Clerk  is  entitled  to  the  same  feei 
for  examing  and  certifying  prin- 
ted copies  of  a  WilJ,  furnished  by 
the  applicant  for  attestation  aa 
for  M.  S.  made  by  himi»elf*  Jtfbr- 
mon'ff  ex^ors.  vt  likodet^  90 


Fees  of  Counsel* 
See  Guardian  and   Ward.) 
—  £xecutori,  &c.  ^ 

Feme  Covert. 


414 


420 


60.1 


641 


64r 


166 


Ecfuity  never  has  coerced  the 
wife  to  relinq'iieh  her  rieht 
of  dower.  TYria'  repU.  vt  Rich' 
ardsonU  heirs  &c,  660 

I  Equity  will  not  aid  the  husband 
to  eet  possession  of  any  of  the 
wife's  chores  m  action,  with- 
out   providing  for  her.    Jb.  660 

3  Certificate  of  the  clerk,  that 
the  fme  covert  relinquished  her 
rit:ht  of  dower  in  land  she  held 
the  fee  simple  in,  does  not  past 
bor  estate.    lb.  661 


642 


Ferries* 

1  Where  the  stream  is  in  the  coun* 
ty,  and  the  applicant  does  not 
own  the  land  on  both  sides,there 
m'lPt  be  notice  to  the  owner.—- 
Ptntecosl  v9  J^-Uler^  319 

I  Whffre  the  river  is  the  boundary 
of  the  county,  and  the  applj- 
c:mt  owns  the  land  on  the  side 
within  the  county,  no  notice  if 
required,    IB.  •  31 9 


3  Omission  of  the  count/  court  to 
fix  the  rate  of  ferriage,  does  not 

4  N* 
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render  Che  order  ettabliihingtbe 
ferrj  erroneouf*    Jb,  313 


Foreign  Laws* 
See  Laws  of  Siiter  States.  594-6 

Fraud. 
Jigaintt  Marital  Righit* 

1  The  claim  and  its  parchaser 
attberiff^i  lale,  denounced  for 
fraad.  Dunn^^t  heirs  vt  Pigman''s 
heirt,  352 

2  Fraud  manifet t  tn*one  ground  of 
oomplainant^t  claim  casts  suspi- 
cion upon  hit  other  grounds. -^ 
lb.  353 

3  Party  setting  up  a  stale  and  sus- 
picious claim  turned  out  ofchan- 
cery  and  sent  to  law.    lb,  353 

4  Conveyance  of  the  estate  of  the 
feme  on  the  eve  ofher  marriage, 
vrithout  the  consent  of  her  con- 
templated husband,  is  a  fraud  on 
his  rights,  and  void  as  to  him. 
Hobbs  Vi  Blandfird^  473 


fraud   of  creditors. 
fiance. 


Sandtrw 


213 


9  Whpre  the  slseriff,  or  plaitiff^ia 
the^ra  facias^  justifies  on  the 
ground  the  property  had  been 
conveyed,  or  was  held,  in  fraud 
of  creUitors,  be  must  show  the 
judgment  on.  which  the  execu- 
tion istued.     lb,  2IS 

10  Sales,  to  be  valid  against  cred- 
itors,  must  be  not  onlj  for  a  val- 
able  consideration,  but  bonajide. 
Yoder  Slc,  vt  SLndi/ord  &.e,  485 

Frauds  and  Perjuries, 


Statute  of  frauds  and  perforif's 
t*ok  eflect  1st  January,  1787, 
and  does  not  affect  paroi  con- 
tracts for  land,  hefore  that  date. 
McMiUia  vt  McMiUn^ 


566 


6  Notice  of  the  husband  between 
the  engagement  and  marriage, 
of  the  conveyance  of  the  wife's 
estate,  in  fraud  of  his  marital 
rights, does  not  help  the  convey. 
ance,  nor  affect  his  right,    lb,     473 


6  HuibandU  ratification  of  the 
conveyance  would  bar  his  claim ; 
but  that  cannot  be  inferred  from 
the  single  fact  of  notice,     lb. 


Fraudulent  ConTeyances. 

I  Where  a  person  baring'  one  iitla 
afiervrurda  acquirt-§  another  by 
fraud,  be  can  resist  a  f^eneruL 
conveyance  onVj  bj  shewing  V\» 
fitft  litk  the  e-uperior.  BligkVi 
fieirs  &x,  vs  Tobin  &c.  619 


474 


7  Settlement  made  by  the  adminis- 
trator with  the  widow  on  the  eve 
of  her  second  marriage  and  pro- 
cured  by  his  induence  over  her, 
set  aside  for  its  iniquity.  Chap- 
lin  vs  MoorCy  &c. 

•Against  Creditors, 

8  Party  who  showed  no  judgment, 
oannot  complain  of  a  decision  in 
favor  of  a  mortgagee  holding  in 


174 


2  Purchaser  of  a  life  estate  only, 
cannot  impeach  as  fraudulent, 
a  prior  conveyance  of  the  re- 
mainder, and  on  that  ground 
claim  the  entire  estate.  Read  vt 
Oreathousey  559 

Cases  of  Creditors, 

Where  the  chancellor  sets  aside 
a  fraudulent  cunve)  ance,  on  the 
complaint  of  a  judgment  crerli- 
tor,  he  ought  to  order  the  sale, 
ami  have  it  eifHctcd,and  not  turn 
the  piirty  back  to  his  common 
Inw  execution.  Yoder  Jk.e.  vs 
Standiford  <Sl.c  481 

Purchase  at  sheriff^s  sale,  made 
in  combinatipn  with  debtor  to 
defraud  other  creditors,  is  void. 
lb,  413 

5  Possession  of  property  purchased 
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ftt  theriff 'i  sale  remaining  with 
the  debtor]  is  evidence  of  an  ar- 
rangeuient  in  fraud  of  creditori. 
/A.  487 

6  Secret  arrangement  between  the 
debtor  and  the  purchaser  of  hit 
estate  at  «hi?rilf'«  sale,  contrived 
to  defraud  otiier  creditor?,  shall 
not  be  construed  a  mortgage  to 
give  it  elTect.    lb.  488 


7  Evidence  of- the  fraudulent  in- 
tent,   lb,  4ddB7fStatuU. 


roneoui. 
Co. 


ChrmU  vs  Farro 


320-2 


Grants  for  Land. 

See  Patenti  for  Land. 

Effect  of  the  Act  of  1792  provi- 
ding that  patenti  maj  issue  after 
the  death  of  patentee.  Bowlinet 
ux  vt  Pollock^  30-2,  40,  46->7. 


8  Facts  which  are  badges  and  ev< 
idences  of  fraudulent  sales.    lb,   487 

9  Contrivances  to  protect  the  es- 
tate gainst  other  creditors.    lb,   486 


10  Benevolence  exerei<>ed  towards 
debtor.",  to  protect  their  proper- 
ty from  their  just  creditors,  de- 
nounced,   lb,  48! 

11  Judge  Owsley^s  opinion,  that 
thoujjh  Yoder'8  purchase  was 
fraudulent,  he  is  entitled  to  the 
preference  which  the  owners  of 
the  executions  had,  which  he 
thereby  satisfied.     lb,  490 

13  Judge  Mills'  opinion  to  the  con- 
trarj.    lb.  490 

13.  Juds^ment  and  execution  cred- 
itors for  whom  fraudulent  con- 
veyances are  set  aMde,  entitled 
to  the  preference  in  equity  they 
bad  at  law.    lb. 


Gaming. 

Limitation  to  the  action  nnder  the 
Act  of  17S8,  to  recover  a  thing 
lost  at  cani^,  and  paid,  must 
be  computed  from  the  date  of 
the  payment:  and  the  time  ii 
three  months.    £siiU  &x,  vi  FoXj   553 

General  Court. 

Itf  jurisdiction  it  special  and  limit- 
ed ;  and  the  facts  to  give  it  oogni- 
lance  must  appear  on  the  record 
*-otherwita  the  deciiioni  are  er- 


2  Grant  by  the  State  of  escheated 
title  overreaches  intervening 
grants  to  others,  obtained  under 
the  ^enrral  laiv.  Stevenson  and 
wife  vs  DunlapU  &,  BUghtt  heirSf   143 

Growing  Crop. 

It  cannot  be  in  possetsion  of  one 
and  the  land  in  possession  of  an- 
other. All  are  together,  tht' 
terv$  FkUker^  53S 

Guardian  and  Ward. 

I  Possession  of  the  father  of  bit 
infant  child's  goods  is  for  him 
as  paternal  guardian.  Fmtythvt 
Kreakbawn^  100 


2  No  one  may   assume  an  agenej 
for  an  infant  and   thereby  bring 
charges   and    loss    on  them.— 
491     Chaplin  k  Moore  Su,  160 

Guardian  may  not  charge  bis 
wards  with  clothing,  furnished 
them  before  his  appointment,  as 
of  good  will  and  courteiey.    lb,  163 

It  is  the  duty  of  executors  and 
guardians  to  employ  able  coun- 
sel, and  they  will  be  allowed  io 
their  accounts  the  customary 
charges  for  iuch  serf  ices.    lb,       166 


Guardian  not  allowed  to  charge 
his  wards  with  fees  of  counsel  un- 
necessarily employed  to  repre- 
sent him  as  their  co-distributees, 
before  his  appointment  to  the 
guardianship.    lb,  163-7 


Digitized  by  VjOOQ IC 


700 


MONROE'S  REPORTS. 


C  Char^aiof  (be  i^aardian  for  an 
account,  in  the  name  of  the 
grandfather,  against  the  wards, 
for  boardio^,  &G.  rejected.   Jb.  168-Q 

7  Feet  of  the  clerk  oftheOrpban*i 
court  for  lervicet  rendered  the 
gnnrdian,.  not  allowed  against 
the  ward.    lb.  169-70 


I  Onirdfansthall  not  be  allowed 
account*  ago iiift  hif  ward  to  ef- 
fect the  capital  of  the  infant — 
the  income  ma  J  be  anticipated, 
and  in  extraordinary  ca«ei  part 
of  the  capital  appropriated  by 
an  order  from  the  chancellor: 
not  otberwiie.    lb. 


9  Parenti  undf>r  a  natural  obliga* 
tion  to  maintain  their  children, 
will  not  be  allowed  for  their  sup- 
port out  of  the  children's  estate, 
ezcppt  where  the  distressed  cir- 
cumstances of  the  parents  re* 
quire  it.     Jb,  17^ 

10  Charges  a^rainAt  (he  wards,  dis- 
allowed, because  made  pnrlly 
for  (heir  mainiennnce  before 
their  estate  fell  to  them,  and  be- 
cause the  proper  expenditure 
would  be  thereby  exceeded.    U    176 

11  Amount  the  guardian  had  re- 
ceived of  the  administrator  be- 
ing left  uncertain  above  a  cer- 
(ein  sum,  ordered  that  his  ac- 
eonnt  for  that  sum  and  the  claim 
of  the  wards  against  him,  or 
administrator,  stand  unprejudic* 
•d  for  the  balance.    i6.  176 

19  On  the  death  of  one  of  several 

distributee?,  the  others  cannot 
claim  his  share  of  his  giwirdian 
or  the  administrator  directly,  but 
thve  must  be  an  ndministiator 
to  receive  and  distribute  it.    lb.  178 


''^16  Guardian  %f infant  dtstrihatees 
purchasing  a  slave  testator  had 
mortBraeed,  holds  bim  for  them, 
subject  to  the  payment  of  the 
mortgage  money  and  interest. 
SmUh  and  v\fe  m  XaxwtWs 
heirty  60t 

19  Such  guardian  being  the  widow 
of  the  testator,  aft^r  having  dis- 
claimed the  r/ght  to  hold  the 
slave  so  parehafcd  r§  dower,  can 
not  hold  him  at  suoh ;  bat  niutt 
hold  at  guardian.    Jb.  602 


15  Interest  to  be  accounted  for  bj 
the  guardian.  'lb-  176-9 

14  Guardian  to  be  allowed  his  ac« 
count  for  the  schooling  and 
maintenanee  of  the  wards,  to  be 
settled  by  a  commissioner.    U.    179 


15  Commisfiont  refaied  tbe  ii»- 
faithfal  guardian,  and  the  ex- 
emption from  the  compounding 
of  the  interest  open  him,  allow- 
ed for  bis  only  com pensa  tion.—- 

lb.  -  im 

16  Interest  chargeable  aeainst  an 
administrhtriz  allowed  her  on 
account  of  her  maintenance  of 
her  infant  children.  Cftep/ui  t» 
SimmonU  hein^  340 

17  Infants  shall  not  be  charged  for 
maintenance  after  they  ere  able 

to  maintain  themselves.    lb.        341 


Habere  Facias  PoasessUnuiin. 
See  Ocohpjtng  Claimantt.  Stt 

Hein. 

There  can  be  no  decree  againtt 
heirs  ^wmdoi  for  there  cannot 
be  a  future  descent  of  assets  to 
them.  SotUkU  and  BojfU  ktin 
wGsrr, 


431 


Hein  and  Devisees. 

1  Remedy  against  heirs  and  de^- 
seeson  the  contract  of  their  an* 
eester — at  common  law.  Laiw- 
daleU  adni*r.  &t«  9$  Cear^ 


409 


Action!  given  by   the  ttatnte  •• 

fainst  the  eseeutora,  beirt  and 
evitees.    Ik.  403 
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Hereditaments. 

1  Every  thinir  deicendabla  maj  be 
now  devised. 

Sea  Deicenti. 


31 


3  Land  warrniiti  descend  to  the 
hffiri  or  may  be  deviied.  Bovolin 
and  wife  vt  PbUock.  31-4 1 

Hire  of  Slaves. 
See  Ex'ort.  and  Adm'rs.  S47 

Hasbund  and  Wife. 


179 


197 


1  Debt!  against  a  feme,  not  recov- 
ered of  her  Rfter«m:irrieri  ha§- 
band,  on  hit  denili,  survive  a- 
gainst  her,  and  his  udministrntor 
is  not  liable.     Chaplin  k  JiSoore 

S  lo  a  suit  on  a  bond  Tor  a  convey- 
ance to  the  wife,  the  decree  nnd 
deed  oa^ht  to  be  aocordins:Iy, 
leaving  the  husband  to  take  his 
risht  under  the  marriage.  Sproul 
v»  WyrumVs  heirs^ 

3  Where  the  wife's  father  dies  dn- 
ring;  the  coverture,  the  husband 
becomes  entitled  to  the  share  of 
•laves  and  other  personally,  and 
tbeir  children  have  no  interest. 
WUkkucn  v$  Perriny  216 

4  Interest  of  the  wife  in  staves  and 
penonalty  of  her  father,  who 
died  before  her  marriage,  not  re- 
duced to  possession  during:  the 
coverture,  passes  on  her  dcnth  to 
her  adminstrator,  or  on  hSi  death 
mrvivts  to  her.  Irvint  vs  Di- 
vintf  246-7 

5"  Where  the  above  interest  accmei 
to  the  wife  during  the  coverture, 
the  right  to  recover  the  possession 
survives  to  the  busband-^or  wife. 
lb.  247 

6  Feme^s  conveyance  of  ber  et- 
ttate,  on  the  eve  of  her  marriage, 
withoot  notice  to  him,  is  a  fraad. 


and  as  to  him  void.     Hobbi 
Bfandifordj 
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473 


See  Fraud  against  Marital  rights,  473-4 

7  Suit  for  alimony  not  maintaina« 
ble,  after  the  husband's  death. 
GUnn  vs  OlennU  ex^ors.  287 

8  Effect  of  the  husband's  deed  of 
eift  to  the  step  dnughter,  of 
slaves  acquired  by'the  inarriai:e, 
reserving  nn  estate  to  the  grant- 
or and  his  wife  for  their  iives,  in 
a  case  between  widow  and  bus- 
bund's  devisee.    lb.  287-8 


9  Husband  of  an  administratrix  it 
liablp,  even  aOer  her  death,  for 
whutevfr  of  inteptfite's  goods 
remnined  in  her  hands  at  the 
marriaije;  and  00  all  causes  of 
action  which  accrued  ngainst 
them,^  during  the  coverture. — 
Chaplin  Su»  vt  Simmons^  heiu^ 


339 


10  One  who  marries  an  adminis- 
tratrix becomes  bound  to  per- 
form all  the  duties,  and  does  not 
escape  from  hjs  liability  for  ne- 
glect by  her  death,    lb,  339 

11  Otherwise  as  to  the  liabilities 
she  had  incurred  bf/ort  the  cov- 
erture; for  then  he  is  liable  only 
in  case  of  a  recovery  against 
him  before  her  death.    lb,  340 

12  In  tresspass  for  a  battery  on  the 
wife  the  jury  may  assess  dama- 
ges for  the  injury  to  the  feelings 
of  the  parties  and  ttandinir  of 
the  family.  Trimble  &x.  vs  &nU 
Apt,  39& 

13  Assienee  of  tlie  husband,  of  a 
legacy  bequeathed  to  bis*  wife 
before  coverture,  may  recover  in 
equity.    Jb.  63^ 

14  But  in  snch  cases  the  wife  mnst 
be  a  party,  that  she  may  be  pro- 
vided for  in  the  decree.    lb,         523 
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Improyements. 

See  AuignoT  and  Obligor. 

Direction*  for  mnkinff  ap  an  ac- 
count of  renli  «n«l  iinprove- 
niPiil* :  in  a  case  nt  common  law. 
Steventon  ice,  vs  Danlap  kc,^  148 


See  Taxes. 


149 


Indorsements. 

Credit  entered  on  the  back  of  the 
note  by  the  pnyee,  but  after- 
wards  er  iserl,  it  Mill,  whilst  lega- 
h\e^  evidence  o^  the  payment,  as 
an  admission  of  the  pftrty ;  and 
the  t)urO>en  of  explfiiftine  off 
the  rre'lit*  rests  on  him.  Graves 
vi  Jdoore^  ke. 


901 


343 


Infants. 


43 

23-4 

69,  8S-7 

99 

173 


See  Lexington. 

Village  Righti. 

..—  Limitations. 

.- Possession. 

-^  Guardian  and  Ward. 

Parent  and  Child. 

Agents. 

1  Advantage  of  the  heirs  of  an  a- 
diiUditsei'soe  over  those  of  nn 
infhnt  diMt-ifsed.  See  Limita- 
lioTU,  69,  86-7. 

2  Aniroid  version  on  the  guardian's 
accounts,  ami  thw  duty  of  the 
chancellor  in  the  projection  of 
infants.    Chaplin  &  Moore  &c, 

3  Proehain  ami  who  prosecuted 
the  suit  below  s«cce«f«lly  is  lia- 
ble for  the  costs  here  on  the  re- 
versal, nnd  not  the  infants,  rei- 
ser v«  StoneU  heirs^ 

4  An  assignment  of  a  promissory 
note  by   the  infant  obligor,  is 


not  void,  bat  voidable,  by  him 
and  hi»  privies  only,  and  not  ob- 
jectionnhle  by  obligor.  SempU 
vs  Morrison^ 


Otherwise  of  an|  assignment  by 
the  infant's  attorney  in  fact;  for 
an  iniant  cannot  make  any  at- 
torney, by  either  deed  or  parol. 
lb,  301 

The  immediate  presence  and 
concurrenceof  the  infant  in  the 
act  of  his  attorney  in  executing 
a  writing  as  attorney^  does  npt 
help  the  case:  it  is  void.     i&.        30^ 

The  distributees  being  Mifants, 
and  hnvini*  resided  with  their 
mother,  theadroini«tratrix,no  in- 
terest on  their  distributive  fbarea 
allowed.  Chaplin  Ac.  w  Sinir 
mons^  heirs^  ^^ 

8  The  hire  of  slaves  in  the  hands 
of  the  executor  or  administrator 
maybe  appropriated  for  infant 
mnintemince,hutlbe  slaves  them- 
selves may  not  be  sold  for  'uch 
purpose,     fb.  ^^-^ 


Injunctions. 


See  Costs. 
Damages. 


160 


14 

eo4 


179 


189 


I  Confession  of  judgment  is  no  bar 
to  a  bill  for  injnction,  Bum^ 
hion  k  Co,  OS  Geniryt^ 

This  is  not  the  remedy  for  one- 
whose  property  is  seised  nnder 
execution  against  another:  re- 
plevin is  the  remedy.  Bovidxn 
vs  Alexander^ 

3  Injunction  ought  not  to  be  dts- 
rolved  because  complainant  ow- 
ed defendant  other  debts,  when 
nn  part  of  the  demand  the  judg- 
ment was  recovered  on  was  just- 
ly due.    Davis  See,  vt  Phelps^ 

Injunction  Bonds. 
1  An  injunction  bond  with  condi- 


355 


425 


639 
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tioiii  more  barthensome  on  the 
oblisnr«  than  required  by  Ihw, 
or  or(lt>r  of  the  court,  U  not  lotd 
for  that  cinise  merely.  Hopkins^ 
adm*r.  vs  Morgan^ 

3  In  ench  cnse,  if  the  bond  in  its 
teruis  binds  the  principal  obligor 
persooaily,  neither  the  addition 
ot  executor  to  his  namo,  nor  the 
character  of  the  case  will  screen 
him  rrom  personal  reepunsibilitv. 
lb. 

3  Qnere,  of  what  is  the  condition 
required  by  luw,  of  an  injiiuc- 
tit»n  bond,  in  oHse  of  an  executor 
eompluinanl/     lb, 

/ 

4  Where  the  bond  is  by  the  exec- 
utor in  his  fiducinry  characltT, 
and  the  condition  is,  that  in  the 
event,  &c.  the  M'x^or^as executory 
shall  pay  the  said  sum  ofjuoney, 
&c.  he  is  bound  only  as  execu- 
tor— to  the  amount  of  assets. — 
lb. 

5  Plea  of  fully  administered  in 
inch  case  is  good.    lb. 


3  Instruction  ealculnted  (o  divert 
the  attention  of  the  jury  from 
the  facts  on  which  their  verdict 
ought  to  depend,  is  error,  wheth- 
er right  or  wrong  in  the  abetract. 
Reedvs  GretUhoute^ 


6 


6 


Instructions. 

1  Contradiction  in  the  directions 
given  by  the  judge  to  the  jury,  is 
error:  one  erroneous  instruction 
cannot  beset  off  against  anoth- 
er.    Tute  vs  Parish^  3^21 


2  It  seems  that  on  the  trial  of  is- 
sues on  gcnf'ra!  replications  to 
pleas  of  liberum  tenemetitwn^ 
pleaded  to  two  counlp,  tlu*  court 
cannot,  in  any  state  of  er.idcnce^ 
instruct  the  jury,  that  to  enable 
the  plaintifl'  to  recover,  he  must 
prove  two  cloocs  anri  a  trespass 
on  each.     Trilfble  vs  Frame, 


530 


Interest. 

See  Ex'ors.  And  Adm'rs.  340-1 

1  Jury  may  add  it,  or  not,on  a^fet- 
sincrlauiages in  trover.  Sanders 
vs  fiance y  213-4 

5  Rent  anil  interest  between  ven- 
dor and  vendue   o.Ji;ht  to  run  to- 
.    gethcr.     Davis  tec.  vs  Phelps ,         638 

Interogatories. 

When  the  defenflnnt  alleges  facts 
of  which  complainant  mu^t  be 
informril,  and  the  an<wer  is  eva- 
sive, (he  fact  vhall  be  tnlcen  for 
nd  mi  tied.  Hutchison's  heirs  vs 
Sinclair,  293-4 

See  pleadings  in  Chancery.  293-4 

Joint  and  Several. 

When  the  demise  i«  joint  all  must 
prove  title  :  or  thfre  (;an  hfi  no  re- 
covery.   Smith  ice.  vs  Mahaii.      230 

Judgments. 
\WMi  executors.    See  that  head.  420 

1  Record  between  other  persons  is 
evidence  of  th«  rendition  of  the 
indiftuf'nt.  Hcad^s  reps,  vs  Mc' 
'Donaidy  206-7 

"2  Record  of  the  judgment  mnst  be 
produced,  to  prove  the  oHicer  jus- 
tified in  nelzintf  goods,  thedefm- 
dant  had  sold  before  the  fi  fit 
came  to  hand.  Sanders  vs  Vance,  212 

3  By  consent  cannot  be  reversed. 
Bontr  Sec  v%  Smith  See.  380 

4  In  ejectment,  for  costs  against 
whom,  nominal  plaintiff  or  les- 
sors,   lb.  379 


560 


See  Ejectment. 

5  Where  an  order  setting  aside  a 
judgment  for   costs  is  itself  set 
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atide  by  consent  at  a  tubieqaenl 
term,thefir9t  judgment  is  retiored 
anil  stands  as  a  judj^ment  by  con> 
fession,  and  cannot  be  reversed 
bere.    lb. 

6  In  proof  of  title  to  land  under  a 
•heriff^t  sole,  the  copy  of  the 
judcm^'Dit  and  so  much  of  the  re- 
cord QS  shews  an  appeHrance  of 
the  parties,  or  service  of  (he  pro- 
cess  on  the  deiendsint,  is  suffi- 
cient, without  H  comfdete  tran- 
•cri  p  t.    J€c  Quire  Sec,  vs  Kouns^ 


tie  the  law. 


a 


4  Acquiescence  of  the  Legitlatore 
and  cumtiiuiiity  in  the  judicial 
380     conslruciion  of  a   statute,    evi- 
dence of  the  oorrectnesi  o(  the 
decision.    lb.  63 


Chief  Justice  Bibb  oa  the 
subject. 


5  Necessity  of  the  uniformity  and 
stability  of  the  decisions  of  this 
386|    court.     Trimble  vt  Tault  456 


7  If  one  of  several  defendants  in 
an  action  of  tort,  fail  to  plead, 
judgment  may  he  rendered  a* 
gainst  hiin  by  dpf;inlt,  though  the 
otliers  have  «ucce8< fully  defend- 
ed.   Legrandvs  Page,  401 

8  Efl*ect  and  form  of  the  judgment 
for  .iefendant  in  the  action  nf  re- 
plevin.    Biiuidm  viJ3i  lexander^     4  29 


9  Judifment  for  defondant  in  a  xuit 
by  B,  attorney  in  fact  for  W,  is 
a  jurlempnt  against  B,  and  he 
may  be  sutfd  in  an  acfion  on  «uch 
jiKieruierit.  Herndon''s  ex'^or.  vs 
BarikWt  cx^or. 


6  Two  judges  only  sitting  and  not 
atirt-ein^,  the  decision  of  the  cir- 
cuit cuurt  a&rmed.  FariM  V9 
Shanks^  133 

7  The  three  judges  each  baring 
different  oi>inions,  the  decree 
affirmed,  Yoder  ice.  vs  Siandu 
ford  &c.  490 


ID  Twenty  years  it  evidence  of  the 
satisfaction  of  a  judgment.    lb. 

11  Less  than  20  years  and  ciVcnm- 
•tances  may  be  sufficient.    i6. 


449 
450 
450 


Judicial  Decisions. 

1  Distent  •  of  the  Chief  Justice 
from  the  doctrine  of  Blair  and 
William",  and  Lapslpv  and  Bra- 
ihcar.     Grayson  vt  Lilly  ke.  16 


.  of  Salter  and  Stapp.  17 


S  It  is  not  so  important  the  law 
should  be  rightly  settled  as  that 
it  should  remain  stable  after  it 
is  settled.  SoiUhU  heirs  vs  TVbm- 
os'  ^'ry,  '  64-3 1 

Chief  Justice   Bbib»t  opinion.  72 

3  Casei  adjudged  by  tbiscoart  set- 


7« 


Judicial  Notice. 


I  This  court  caonof,  er  offido^  oo* 
tice,  that  damages  equal lo  prin- 
cipal Hud  iulCTe«l,oii  a  covenant 
flit  bank  paper,  dated  before  the 
act  allowiug  the  recovery  in 
kind,  are  e&cessive.  Oimiu  m 
HoUiday^ 


237 


2  This  court  cannot  judicially 
know  the  notes  of  the  tunk  of  the 
Common  wealth  were  below  par 
in  1825.    BeUvs  Waggener^       524-5 


Jurisdiction  of  Courts. 

Justices  of  the  Petsu. 

See  Appeals  to  the  circuit  coart.     328 

Chancery, 

See  Equity.  4S5 


Conrtsof  law  entertaio  joritdio* 
tion  of  the  action  of  one  surety 
ai;ain»t  the  oth«»r  for  contriba- 
tion:  not  so  aD<:tantly,  LoM' 
daUU  Qiin^Ts.  ke,  vs  Coxj  403 
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tf  At  Ciradt  CtnirU. 

t  Bill  by  theatifignMofa  promii- 
Bory  note  on  a  non-resident,  nU 
lepuz  obUgor't  mfe*s  father  had 
died  iibroud,  and  certiitt  pertont 
bf^iric  indebted  to  Imn  in  (he  cir« 
cnit,  aft.iiinistrafi  HI  had  ht^cn 
|:raiit«>tl  by  the  rorirt  of  Ih^  coun- 
ty, to  rt'ci  Ivnft  of  nr)  ad;ino»nt 
county,  inid  prayrn-rfor  fi  "decrno 
for  ihe  monpy  iuuin^f  thp  ad- 
tninisfrators,  or  (h<  ir  d«blor«, 
and  process  executed  on  t\e(*  n- 
dunts  iu  Ihfir  proper  counfiea 
and  publication  a^nin«t  non-re^. 
idents:  held  that  the  circuit 
coiirtof 'Vlu8c>n,wherp  theadnrrt 
did  not  reside  and  were  notserv- 
ed  with  proresf,  had  not  jnrisdic- 
tioD.    Hughet  ice,  v»  Crat'g^ 

3  Circuit  courts  hnve  not  jorisdic* 
tion  of  motions  aeainst  consta- 
bles  for  failing  to  retorn  execu- 
tiooi  or  pay  over  money  in  cases 
bel.>w  five  pounds.  Harris  vi 
Smithy 

4  Two  or  mora  such  demands  ca-n- 
not  be  united  so  as  to  give  the 
court juritdiotion.    76. 

C/ihe  General  Court 


♦>7* 


22C 


3U 


312 


Their   discretion   as    to  intarast. 
See  Trover  and  ConversioD.         913-4 

1  ^n  what  ca»es  the  ChancHlor 
r^.ay-call  ajary  tu  assess  the  ddin- 
age«.  946«7 

2  Objection  fhnt  there  wero  thir- 
teen jurors  Miust  betaken  below, 
on  }>  inolion  U)r  a  new  trial;  anj 
not  here  lor  the  (iist  tiiuti*    Hos* 

vs  XAal,  40a 

Jury  Trials* 

1  The  damnges  for  the  breach  of 
the  collateral  conditions  of  a 
bond,  uiust  be  ac<ie!>9ed  by  ajury. 
M'Guire  vs  Tnmbk itc.y  121-i 

I  Jn  what  cntes  the  Chancellor 
rony  call  a  jury  to  avfess  dama- 
ges.   JiHridge  vs  Bxrruy  &<.,     345-7 

Jta  A<^e8ceildh 

It  is  destroyed  by  the  statute  la 
trwte^tHi^^  as* well  as  all  uth* 
era.    BandiTs'*  heirs  ts  MorritonU 


5  Objections  to  the  Jurisdiction  not 
waived  by  imitions  for  inftrnc* 
tionsand  the  reservation  of  points, 
relyihf^  on  the  In  ok  of  the  Juris* 
diction.    Grant  vs  Tarns  k  Co.     221 

B  Several,  small  demnnds  cannot 
be  nnited  to  ^ive  the  General 
court  jurisdictioQ.    lb,  2^1 


Justices  of  the  Peace* 

They  hnve  exclurive  Jurisdiction 
of -rootioriB  a^aiuKt  constables  for 
failing  to  return  executions  or 
p:iy  over  money  in  ca?es  of  lesi 
Htnount    than   £,b*     Harrii 


Siniikj 


311 


7  Damages  claimed  in  a  declarn. 
tioii  in  debt  above  the  lixed 
standard,  cannot  aid  the  juris- 
diciioQ.    Jb.  ^i'2 


JustificatioQ.^ 


Justification    of    ofRcerr   in 
country  nnder  warrants. 
numvs  BaUencnit 


Z  Where  the  lack  of  jnVf«rtiction 
appears  nn  plaintiff**  plead ine% 
DO  plea  is  necessary  bur  a  de- 
mnm  r :  or  the  defect  may  be  at> 
■igned  lor  jerror.    lb,    -     •  232 

Vot.  VII. 


this 
Jar^ 


Mi 


Land  Law. 


1  Statutet  and  agrecfvcnts  bet  ween 
(he   inhabitautsi   under    which 

4  0. 
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Lexington  waiiettlid.    SeeLtx^       , 
ingUnij  33-4  3 


24 


S  Minori  in  the  familicfl  of  (he  vil- 
laee  •citlfr»,  ni>t  entitled  to  the 
400  ncret,  nnd  pre-emption  of 
lOOOacn-fin  the  cou&lrj*  See 
ViUage  Rightly 


Landlord  and  Tenant. 

1  Tenant  cannot  ^aintay  the  land, 
lord^a  title.  Lagan  w  SteettU 
heirs^  1042 

S  Where  the  tenant  obtaini  a  de- 
creeHprainflthelnndlord,  for  the 
title,hei«  abfolvedfroinhisyea%, 
and  may  deny  the  title  be  enter- 
ed aoder.    lb.  105 

8ee  Vendor  and  Faiiee.  105 


Land  Warrants 

1  Descend  to  the  heirs,  or  mny  he 
deviled.  •Bowlin  k  %txvs  PoU 
lock,  41 

ft  DeTite  of  warrnnts  pan  the  land 
afterwards  appropriated.    lb.  31,  41 

3  They  were  aiiienable  by  parol, 
prior  to  1787.    lb,  44 


Lapse  of  Time. 

1  Query,  of  the  effect  of  the  lapse 
of  time,  between  the  fiiinir  the 
originnl  bill,  the  process  on 
which  had  not  been  executed, 
and  the  filing  of  a  bill  of  rcvt* 
▼or;  upon  the  merits  of  tbecom- 
plHinaut's  claim.  Lyle  vs  Brad* 
ford,  116 


Lapse  of  time  Yess  thnn  90  yeart, 
may  or  not,  be  suffirient  cti* 
deuce  of  pnyment.    Xfr.  450 

Laws  of  Sister  States. 

t  Copy  of  the  statute  of  Illinoie 
otft  red  to  be  rend  in  evidence 
from  (he  printed  ^e^pion  acts  of 
the  »tute.  Tayior  vs  Bimk  of  U- 
linoisy  584 

Constitotion  ofthe  United  States 
in  reUtion  to  the  pnh*ic  acts  and 
records  of  the  several  states.  /6.  5fNl 

Gates rntin?  that  no  anthentica- 
tir>n  of  the  Ptntute  of  a  sifter 
state,  hut  that  prescribed  by  the 
act  of  coneresi.  is  competent. 
lb.  '585 

4  Cases  contra,  held  to  be  (he  law. 

lb.  585 

5  Statute  of  a  sisfer  stafe  Toond 
in  a  book  purporting  to  be  pn'O' 
ted  bj  its  autbarity,  is  coiapelent. 

16.  5S5 

6  Statute  of  K«'nlucky  maldng 
the  copies  of  the  law<of  a  sister 
state,  Ac.  certifieii  hy  thi»  secre- 
tary  of  slate,  from  the  books  io 
his  office,  evidence  in  onr  coorts. 
lb.  585 

7  Statotes  of  one  sister  state  may 
admit  as  evidence  in  their  courts 
of  justice,  the  piiblic  acts  of 
each  other,  wilhontthe  authen- 
tication reqnred  hy  the  act  of 
congress:  with  such  authentica- 
tion they  must  be  admitted,    lb.  586 


:  KtTect  ofthe  fact,  that  an  execu- 
tion had  issued  on  the  judfrment 
and  never  returned ;  of  the  re- 
moval of  the  defendant,  nnd  non- 
residence  of  the  pl.iintiff;  and 
statement  of  defendant,  in  sup- 
port of,  HDil  against  the  presump- 
tion of  naywent  fr«»m  lap«e  of 
time.  Herndoii's  ex^ors.  vs  Bart- 
UtVt  'ex^or.  450i 


"Leave" 

7b  gtee  tpecial  matter  in  tpidenee. 

1  Leave,  on  the  it«»e  of  eoTenants 
performed,  ttial  **the  special  mat- 
ter which  could  be  legally  plead. 
ed,mnybe  Kiv<fri  in  evidence," 
puts  the  pTiuntiff  on  the  proof  of 
the  performance  of  a  coadittoa 
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precedent. 
Co. 


PleehUs  vt  BorUr  k 


610 


2  Siirh  n?rftement  hn^  the  pflVct  of 
aline^iidveiiii  iniiirru:ilivepifM«, 
excupt  ibaitf  rt'uuiriii^  aiQduvits. 
lb.  611 


Legacj. 

Leirncy  was  chnrserl  on  the  lanrt, 
but  eivirifr   tecurtty  for  its  pay  ' 
ment,    accor<lin«;    to    the    will, 
womM  rf^lRiiie  the  land.     ThoTn^^ 
at  Sec.  vs  KeUoCj  5231 


Legislative  Grants. 
See  Grants. 

LfCxington. 

1  The  azr«ftfnPTit  hpt*vpen  f  h*»  orig^* 
nal  selllTS  o\' Lexingloa^  cli<l  not 
emhracR  minors  refulnnt  In  the 
ffinnilips  of  (hpir  narpnts.  3harp 
vt  Truitees  of  L^xington^ 

S  Act  of  17R2,  erantin?  the  land 
of  Lfxinglon  to  trii«teeff,  to  he 
appro;>ri>ited  accoriling  to  the 
oriifinal  atrreemeiit  between  the 
settlers,    lb. 

3  Minors  in  the  fanfiiliei  of  thntr 
fathers  n^t  entitled  and«r  the 
act  of  '83  to  the  sntllem»>nt 
ri«;hts  to  tots  in  Lexington;  only 
ioch  pprsonsas  were  able  to  con- 
tract  were  entitled.    lb. 

4  The  order  made  by  the  tnufpet, 
assi^nine  to  S'tarpni  a  settler  on 
an  in-lot  of  the  town,  wa«  not 
cnnctii«ive  ai^atnst  them :  but  they 
had  pow(*r  to  set  it  a^nlc  and  re- 
fuse n  convpyannp,onthe'i;rountl 
that  ha  bad  do  right  at  first-    lb. 

Liberum  Tenementam. 

1  On  a  plea  of  Uberum  tenemenium 
Co  a  declaration  of  one  count, 


141 


23 


24 


24 


25 


not  identifying  the  loc%tsin  quo^ 
if  the  defendant  show  title  in 
any  clo'-e  in  the  coanty,  the  ver* 
dint  must  be  for  bim.  TribbU  vt 
Fratntj  530 

2  Same  rule,  however  nnmerons 
the  KPneral  counts  may  be,  when 
the  r>l«;a  of  Hbrram  Unementwn 
is  pleaded  to  all.    lb,  531 


Liens. 

An  atii8:nmenton  a  deed  of  con* 
veyanne  expressed  to  be  to  secure 
the  payment  of  r  sum  of  monpy, 
creates  a  lien  in  equity.  Jlth' 
eraji  vt  Brownjield  &c.  128 

2  Lien  on  land  charfred  with  the 
payment  of  n  leifaoy,  by  the  de- 
vise it  was  hehl  under,  rprooved 
by  dpviaee  eivine  'pourity  for  the 
money.    Thomat  Sce»  vt  KeUoe^     523 

3  Mode  of  scllin?  estate  in  ohan* 
eery,  under  a  decree  enforcing  a 
lien.    January  vt  January  kc.     543^' 

Enforcement  of  them. 

Where  the  chancellor  hat  jarti« 
diction  to  rescind  or  enforce  a 
contract  for  land,  and  he  or* 
ders  a  sale,  he  will  not»top  there, 
but  decree  tnpertonam  any  bal* 
auce  that  may  remain,    lb.  544 

5  Otherwise  in  case  of  mortfraget 
where  there  is  remedy  at  law.-*' 


lb. 


6  Assignee  of  a  bond  for  land,  and 
roorticascee  of  the  assignor,  have 
each  but  equities,  and  the  prior 
shall  prevail.    Madeirat  vt  Cat* 


leU^ 


544 


477 


7  Whpre  the  chancellor  has  no  jo* 
risdiction  of  the  orteinal  de* 
mand,  he  will  only  enforce  the 
lien,  and  send  the  pArty  to  law 
for  the  balanoa.  Durrutt  kc  vt 
Whiting  kc.  ^  543 
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limitatiooB. 
8m  Proeription. 
•«-  Lapse  of  Time. 
2b  biUs  m  Eguify* 
See  Bar  bj  L^pse  of  Time. 


P37 

^6 


7  British  ftatate  of  limiUtSen  of 
five  yearf,  in  relatioQ  to  certain 
Goes  of  iHod.    lb.  tf 


Rtghi  <if  Entry. 

1  On  the  ci«tinc  a  ^ne^nt  nnoo 
minnr*  of  Ian  I  in  the  »nlTer«ary 
po'ies-itn  «»f  olher%  the  iimita* 
tion  of  20  year«  cpn«e«  rnnninij 
aynin't  Iht'in,  iin«l  thi»y  have  the 
b»»nefitr»f  the  pxr'pplijn.  S^uMt 
heirs  ct  Thomas^  heirs^  61-S 


Chief  Juitice  Bibb^a  opinioD,  con- 
tra. 72 

t  Ca«e«  arfin<1|f«!»l  by f hit  ronrt  h^re 
,  teUM  the  law,  whether  right  or 
wrong  at  first.    76.  ^ 


4  Where  the  ftntnte  eomni«nces 
running  itcontiiiue*  to  run  a- 
fUtin-tt  the  fit'viicea  or  other  a« 
lienf*p>,  H'Mier  aoy  of  the  diia* 
biiities. '  ib. 

i  Where  an  arlrerfe  po««efsion  ik 
taken  of  1.id*U,  in  (he  life  timp  of 
the  owne")  Mmi  on  his  itcnth  the 
til)e  de  ctndi  on  his  heirs,  nil 
Within  (iirahilitie*,  the  limita- 
tion ceutesto  ruD  aruiust  theu. 
lb. 


\  Decided  on  this  statnte  of  Eni^« 
l-fQd,  that  the  descent  of  tbeiitle 
on  an  inf'int  heir,. did  not  stop 
ttie  ronoiug  of  the  statute,     lb*    6S 

9  British  statnte,  of  SI  James  I 
Cii.  16,  of  SO  yrart'  lifbifatioDy 
to  entries  oil  land.    lb.  66 

10  HpM  on  this  act  that  whea 
oncp  the  statute  coninienced  riiQ* 
nin;,  notwithstandinf*  a  descent 
of  the  title  on  an  infant,  it  coo* 
tinned  to  ran.    lb.  tf 


Reriew  of  those  oases  by  the  Chief 
Justice.  72 


S  Where  there  are  more  plnintiflt 
than  one,  and  part  only  are  un- 
der tlie  dif;ihilitifs,  the  stMtnte 
of  2(1 }  ears  runs  ugainst,aad  ban 
all.    lb. 


63 


64 


Chief  Jostioe  Bibb  dissenting.  73 

6  Jn  sneh  crse%  the  infants  f>ha11 
bHTO  the  time  allowed  by  the 
statute  after  they  all  attain  fuH 
age.    ib.  64 

Chief  iattiee  eoatr*.  79 


Chief  Justice  Bibb 
jecL 


otk   tbif   iob- 


74-a 


1 1  Virginia  staute  of  20  years,  not 
adjudicated  upon  as  lo  tbisques- 
tioQ.  66*7 

12  Stfitnle  of  Eentnckjr  of  SO 
years  Jimitation.     /$.  67 

ProTtto  to  the  statute.    Cb.  CT 

13  If  the  encpptor,  af^ninst  whom 
the  ailver^ary  ros»es»ion  was  ta» 
ken,  die*  within  a^e,  thedi«abi1i* 
ty  of  his  1  etrs  (of  all  of  theni) 
on  whom  the  ri^ht  descends,  a- 
vnils  them  nothinj?:  otherwt»« 
where  the  aucester  was  of  fall 
age.    A.  69 

63|opinion   of  the  Chief  Justice  on 

this  subject,    lb,  86-7 

14  One  ditnbility  cannot  be  added 
to  another,  in  any  case,    lb,         6i 


15  Diversity  between  the  British 
statute  of  SI  James  I,  ami  1h« 
st;itute  of  Kentucky,  of  1796, 
limit  in?  the  right  of  fntry  into 
land*,  in  case  of  descent  on  lo- 
in fa  nt  heirs,    lb.  67 

Chief  Justice  Bibb  on  this  point.        66 

16  Statute  ofl^entockyparamovnl 
to  the  British  and  other  judioial 
deolsjons  on  these  aots.    0.  79 
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17  Dtferaitj  between  the  judici;\] 
dccmons  of  Kentnckj  and  Eng- 
land, on  the  stututii  oi  rramls 
and  perjuries,  iiml  limititlion  of 
aotiona  uu  coutractc.    lb. 

Xotions. 

18  To  motion«  in  qunsh  replevin 
bon<l«,  the  limitit  on  is  thti  term 
next  iiifer  the  rrtijrn  day  of  (he 
fir«:t  Kxeciitiori  III!  the'  boud.'- 
Hopkiru  vs  Chambers^ 

19  Motion  cnnnof  he  mnntnined  n. 
giiifMt  a  cnii>t.ib]H,  for  faihn<  to 
return  nn  exHrntion,  or  psiy  over 
thf!  money  col  ectnd  on  it,  after 
two  years.    Harris  vs  Smithy 

SO  Limitntion  nf  the  motions  n- 
gairist  «heriffi}j4  compiiteii  to  the 
time  of  (he  service  uf  notice.— 
Gore  vs  Hedges^ 


To  Benal  JleUont, 


S6  That  the  mortgage  had  been 
duly  recorded,  doet  not  affect 
the  case.    lb,  272 

70^7  Wills  cannot  be  n|||niled  in  c- 
quiiy,  seven  years  after  Ibeir 
priibnte,  unless  where  the  com- 
plainants lire  under  sonir*  disa- 
bility.   J^cMilUnvsMeMUUnj  564*5 

'28  The  time  of  the  limitation  to  a 
writ  of  error  to  an  order  of  the 
county  conri,  removinfrun  ad- 
minisiralor,  ^hall  be  caloiilated 
froiii  (h^Hnal  order  which  in  ef- 
fect revokes  the  grant,  not  the 
ordrr  su«ppnding  bis  powers.-^ 
fVMle  vs  Bruwn^  447 

29  Act  of  Virginia  limiting  (he  ac- 
tion on  a  jud«tti«n(,  to  10  years, 
does  not  apply  where  the  de- 
fendant removed  from  the  state 
before  (he  jutigment  was  recov- 
ered :  the  proviso  of  the  act  ex- 
clntles  such  c:<Sfs.  Hemdoii^s 
tx^ors,  vs  BariUWs  ex'* or.  451 


260 


311 


521 


2t  Plea  of  the  statute  of  limita- 
tion to  a  penal  notion.  EsUll  ke. 
vi  Fox^  553 

52  Limitation  may  be  relied  on, 
in  a  penal  acrion,  under  the  gen- 
eral issue.     lb.  55 

53  Ufnitalion  to  the  action  un- 
der the  act  of  1798,  to  recover 
a  thin?  loU  at  curds  and  paid, 
mu^t  he  computed  from  the  date 
o^  payment^  and  is  three  months 


1  Date  of  the  process  is  the  conH 
mencem(>nt  a*  (o  the  parties.— 
Lyle  vs  Bradford^  i  ]  $ 

553  2  As  to  strangers   it    commences 

with  service  of  process,    lb.         \\t 


f4  The  limitntion  to  the  action 
under  the  act  of  1799,  to  recov- 
er money  or  property  bet  at  cards, 
commences  from  (he  lo^s  of  the 
bet,  and  \%  iroverne<l  by  the  gen- 
eral limilatiou  law.     lb. 

MUctllaneout. 


553 


85  Vendee  of  the  roorteagor  of 
-  slaves,  uninformed  of  the  mort- 
gage, holding  adverse  to  his  lien 
for  five  years,  is  protected  by  the 
bar  against  mortgagor's  aotion 
at  law,  or  bill  to  enforce  his  lien. 
Tcung  See.  m  Wiseman^  S71-2 


Lines  and  Corners. 
See  Boundaries  of  Land. 


Lis  Pendens* 


333 


Locations. 

Failure  of  one  partner  in  his  un- 
dertaking to  make  the  locations 
and  have  the  surveys  executed, 
cannot  be  compensated,  and  the 
defaulter  allowed  his  part  of  the 
land.  Stevenson  and  wife  vt  Dun* 
hq)^t  arid  BiighVs  htirs^ 


142 


Lost  Papers. 

Affidavit  for  a  dedimns,  lost  after 
the  writ  issued,  and  its  plaoesnp- 
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Sited  and  the   depotition  re«d« 
"^fiur  vt  B4udt  f^  lUinoiSf  577 

Malicious  ProsecutioD. 

I  In  fi  declaration  for  n  mnlir.tons 
proveciiti  iti.  the  ate'-rn-ut  ihit 
Ihf*  [iMfecutiuii  was  wiikoui  any 
probab'e  eau  e^  if  iii«li9..fn«  ibl<  : 
th«?  tleiert  n  n  -l  niriil  bj  ver- 
dict.    Madiox  vs  MeGinws^  371 


i3  Leave  (o  withdraw  replication 
and  to  make  a  novel  assigDment. 
Tribbk  vs  Frame^  633 

4  Sczr^yonaf  (o  he  qiinihcil:  no(h* 
in::   ^ai'l    of  icHip    to  auieud."— 


9  Ancient  autboritie*  oo  thitpoiot. 
16.  370{ 

3  Words  of  the  same  ten«e  of 
•*wit»»Ofil  »inj  fYrobahle  cause,*' 
will  be  sudicient.    lb.  371 

4  Bnt^-faUely  and  niliciouslj,^' 
will  not  iopplj  their  place.     i&.    372 

6  Plpa  of  proS-ible  cnfi«e  mij«t 
state  tbe  f'icU  to  eonslituie  Uie 
justificiitioo.     Leg  and  vs  Page^    401 

6  The  matter  of  pmbnble  can^e 
maj  be  urjv»*n  in  fvielmce  umlrr 
the  general  issue.    JIoms  vt  JVeal^  403 


Maxims. 

PartHt  sequitur  ventrem. 


€32^ 


Mandamus. 

Creditors  of  the  commonwealth  for 
whitro  (here  h.*i(i  been  ai>riropri!i- 
ti'»n8  hy  stntaie,  m»iy,  it  seetru, 
miinttiin  a  mnndnmns  neain-t 
the  nulttor  iind  tre:i»iirer,  to 
cofn()el  them  to  paj  the  m"ney 
ont  of  the  treasury.  Diviiie  vs 
Harvte^ 


443 


Mandates. 


ISee  Error, 


133 


1  Prnctice  hero,  in  oVowinp  new 
parties  to  hf»  iiia'l*-  on  ihe  rottirn 
of  the  c:nse.  Sanders^  heirt  vt 
J\fornton''s  export,  54-7 

8  Value  of  fhebnnk  pnp"r  lonned, 
to  br*ascert»ine(i  by  n  commision' 
er,  usury  extracted^  and  mortgra- 
for  allowed  to  redeem,  or  sale 
ordered.    StUt  vs  BondurapiU^       4341 


We  must  to  use  ours  at  not  to  tn* 
jure  otkers*  646 


Merger. 

I  Where  two  or  more  titles  unite 
in  one  per«on,  they  are  mergecf, 
and  bis  »iib<*eqiieiit  conveyance 
of  one,  ^ii'^s  esto  all.  Logan  vs 
sutlers  heirt^  108 

Commi9«ioner*6  deed  has  the 
s;i(ue  eifeclas  the  parties'  own. 
lb,  10^ 


Militia  Fines. 

1  Collector  of  militia  fines,  ap- 
pointed, by  the  officers  ol  a  regi- 
ment, has  no  power  to  collect 
Goes  im[H»«e(I  alter  hi«  apifoint- 
men  t .  Comm  nnicealthfor  Harris 
son  vs  Pearce'*s  txu*x,  3 1 8 

The  part  of  the  condition  of 
such  collector's  bond  which 
would  bind  him  to  collect  such 
subsequent  fine?,  is  ifteflectual. 
lb.  319 

It  seems  "uch  hon«l  is  pood  to  se- 
cure the  coll«-cti'»n  of  the  fines 
previously  imposed.    lb,  318*19 

Not  necepsnry  in  the  condition 
of  tuch  hotid  to  enurneruie  the 
duties  of  the  coIleMor;  but  the 
specification  of  tliO'B  im;-osed 
by  law  will  not  vitiate.    lb,  319 

Bonds  of  collectors  appointed  by 
the  officers  of  a  regiment,  ought 
to  be  made  payable  to  the  corn- 
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monwealtb.    lb.  320 

6  Action*  mnj  be  maifltninefl  on 
iuch  bonds  in  the  name  of  (he 
cominonweallh,  nt  the  relation 
of  the  payamstcr  of  the  regi- 
meat.    IB.  320 

7  Statute  authorizing  the  recov- 
ery Hiiainsf -the  sheriff  and  his 
cIcputic'F,  fur  failirigr  lo  account 
for  militia  finei.  Wood  Sec,  vs 
Sayre  &.c^  663 

8  Sheriffs  are  not  liable  bj  mof  ion 
for  ilamagca,  or  interrsf,  for  f.iil- 
ifitC  to  account  for  iiiiliiin  fines: 
the  sum  due  only  is  recovt table. 
lb.  663 

9  Are  the  siirrfins  of  a  shcrifT  lia- 
ble lo  be  joined  in  the  motion  n- 
gniost  the  sheriff  in  such  case.? 
lb.  660 

10  Act  of  '95,  (I  Litt.  L.  K.  202, 
omtUeil  in  the  Digest)  giving  to 
the  county  court  the  motion  n- 
gnimt  the  sheriff  or  A(i>  sureties 
for  fuilin*;  touccuuDt  fur tbe  levy. 
lb.  6G4 

11  Motion  in  such  ca«e,  and  for 
the  failure  of  the  sheriff  to  ac- 
count for  the  militia  fines,  may 
ben^aimt  either  the  sheriff  or 
his  sureties,  but  not  ti|;aiust  them  | 
jointly,    lb. 


wise  when  it  if*  but  partially  ef- 
fected.   Forean  a  Bowen^  418 


Mistake  in  one  of  the  calls  in 
the  bond,  correct*'d,  hy  the  lact 
that  othprwi?e  land  would  be  in- 
cluded, oblii;or  did  not  claim, 
and  by  othj-r  calls  In  the  inplru- 
meot.    McMiUin  vt  McJ^illin^      565 

Party  not  allowed  to  avail  him- 
splt  of  a  mistake  in  the  writings, 
and  theriby  to  have  the  benefit 
of  a  contract  which  never  was 
made  nor  intended.  See  Bank 
nott  coniractfj  ^  635 

Months. 

flow  calculated.  262 


Mortgages. ' 

I  Marks  of  a  mort8:a?p,  in  contra- 
di<itinriion  to  a  conditional  sale. 
DcuHa  Sec,  vi  Phelps.  635 

An  as^ienment  of  a  dee*!  of 
convi'vance  by  endortiement, 
mad*'  to  Fccure  a  dehf,  piv««g  a 
lien  in  equity.  Askcrafi  vs 
Brotonjield  ice.  1 2  ^ 


Militia  Law. 
See  MiUUa  Fines. 

—  BiTids  Statutary, 

—  Taymaster. 

Mistakes. 


^^^3  Fair  purchaser,  at  sheriff's  sale, 
under  a  contract  wiih  the  de- 
fendant that  he  may  redeem, 
holds  as  in  mort|>raire,  and  anoth- 
er creditor  may  maintain  his  bill 
to  redeem,  or  have  a  sale  and  a  p. 
prnpnation  of  the  proceeds. — 
318-20     Yoder  &c.  vs  Slandifoid  Slc. 


489 


3*04  All  interested  must  be  before  the 
court  in  a  hill  to  foreclose.  Ma- 
da'ras  vs  CatUtt^  476r 


In  writng  mils.     See  Wills,         627-31 5  Mode  of  foreclosin?  the  equity 

I    of  rodemvtion,  and  effecting  a 

I     a  saleot  rnorts^aeed  e«tHte.  Jan» 

32     twrv  rs  January,  I/yle  &  SUtle^    547 


1  Ground    for   rps^^ision  of  a  con- 
tract.   See  Reseiiion  uf  Contracts. 


2  Wh'»n  the  consideration  is  whol, 
]y  based  on  mistake  the  matter 
may  be  pleaded  at  law:  otber- 


Durrett  ice.  vs  IVhiting  Sec.  54ff 

6  Stipulations  of  the  parties  as  to 
'    mfWDer  of  tbe  sale  of  tbe  prop- 
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erty  iaa  iMrt  of  the  law  of  the 
oaM,  ana  not  repeaUble  at  Co 
ihtm.  bj  the  legislatare.  See 
ConitHuUonal  Law,  588-9 


7  Effect  of  th*»  mortgfiror  remain- 
im  in  po*t»-i-ioii.  Yudtr  kc.  vs 
Siandiford  6u.  488* 

8  Where  the  chnfirell->r  hRt  no  jn- 
ris'liclioti  of  the  ott^iipil  iltt. 
manil,  be  cnn  oiii^  ontiT  a  ^nle 
of  the  in(>rt!(H>;e4l  estate;  and 
the  ori'ditor  iiiiitt  f^o  to  Inw  for 
any  bill  ince  thut  lutiy  remaiiK-*- 
iW  r«  Young,  ^    BOO 

9  In  oates  to  enforce  a  lien  for  the 
ptircb  iSH  money,  the  chancHlloT 
haiorigiaul  juriadiction.     U.       590 


Mortgagor  and  Mortgagee. 

1  Piirchater  of  a  »1ave  from  the 
mort^iuoffWithoat actual  notice 
of  the  deed,  thoii|rh  on  record, 
hoMmg  the  prof>ertj  at  hit  own 
for  five  years,  it  protected  bj  the 
•tatute  a^nintt  both  the  acfiua 
at  lair  and  bill  in  equity^  of  the 
mortgagee.     Yoiaig  ko,  vt  WUe* 

«7l-2| 


S  It  leeint  the  morti^airor  doei  i)ot, 
by  the  tender  of  the  mortj^n^e 
money,  acquire  the  ri^ht  of  re- 
caption of  the  gdodi  in  mort* 
gagKo^s  poitetiion,  hut  nia«t  a|>- 
peal  to  equity.    Boone  vs  Rain»   385 

3  When  the  mortgagee  hringt  hit 
bill  to  f>reclO'(e  the  equity  of  re- 
demplton,  he  must  rnuke  ull  xH" 
tere^ted  in  the  pttnle  parties. — 
MadtiroM  vt  CmtleU^  47 


4  Mr)rtga?or*t  demanding  more 
than  i«  due,  does  not  effect  hit 
right  to  recover  tha  -ensts  of  li 
snit  to  foreclose  the  equity  of 
rf>demption,  and  sell  the  estate. 
Daois  Su.  ut  Fktlps. 

5  Mortgagee  cannot  be  eompelled 
to  accept  a  replevin  bond  in  lieo 
cf  bit  Jien  on  the  iaod.    fb. 


63( 


6  AMigoee  and  attignor^i  moftg«* 
gee  have  each  buteqaitiet,  which 
rank  occurfMnc  to  teniority.— • 
MadtiroM  m  CaUeU^  477 


Motions. 

Motion  t>  qua  h  a  faulty  replev- 
ill  bond,  m'ft  bn  nn\t\f.  nt  the 
t-rm  next  *o'ceedine  the  fturn 
<l<«y  of  tK«'  first  I'Kenition  itsuvd 
uo  it.    Hopkins  cs  Chambertf         SCO 

Query,  w'hether  ohjectiona  to  a 
ie|de\in  b<tnd  npp.ireitt,  in  the 
'  record,  but  different  from  the 
grouiidf  tpfxitied  in  tha  notice 
of  (he  m  ition  to  qua^h,  mny  bo 
r^-Iied  on  in  the  court  of  appeals. 
lb.  259 


3  This  remerly  given  bf  statute, 
for  one  surety  against  anothpf 
f<ir  contribution,  does  not  f'xt«>nd 
to  th«*  heirs :  the  motion  is  roiin- 
tainable  only  against  the  esee- 
ntor  or  adminictrator.  Lasu» 
duicU  adm*r.  vt  Cbx,  404 

This  was  the  conttraeAion  of  Iba 
like  tlalale  of  Virginia,    lb.        4M 

'<  Against  oonstables  for  falling  to 
return  executions,  are  berred 
by  tfvo  yean.    Harris  vs  Smithy  311 

6  Limitation  of  the  motions  a* 
gninit  sherifffl  is  computed  up  to 
the  service  of  the  Dotiea.  Gorg 
vs  Hedges^  St\ 

Motion  against  the  sherifT  and 
his  sureties  for  fiilins  to  iiccOnnt 
lor  militia  fine's  or  couniy  U-vy. 
cannot  be  nmintHined  jointly  a- 
gHin<*t  him  and  suretiet,  but  may 
be  n?nin«t  him  or  them.  Wood 
du.  vs  Soyrc^ie.  019 


Motives. 

Defendant's  mo&>et«   proper  tA 
becousidered  by  the  jory^  in  a^ 
sesfcing  riamngesa  in   HA    action 
637     (or  A  nuisanee.    Tak  vs  Parrish^   IT 
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Negotiable  Notes. 

Se«  Fowen  of  AUomejf.  96 

New  Trial. 

1  Where  a  mit,  by  or  ac^iitnst  nom- 
bert,  is  maoaged  bj  one,  which 
is  the  better  oourte,  his  affida- 
vit of  faoti  and  of  surprise,  on  a 
motion  lor  a  new  trie],  is  suffi- 
cient withoat  the  others. — 
^SoutkU  kein  v»  Tkomat*  heirs  ^        GO 


own  existenoe,    Thyhr  vi  Bank 
of  lilinoitf-  504 


9  Snrprise ;  bjr  death  of  witnesi.  lb.    6l 

3  Al  sence  of  party  in  consequence 
of  being  suoimoned  as  a  witness  in 
another  court.    i6.  6i 


4  Affidavit  for  a  new  trtaf,  because 
^f  the  absence  of  the  party  and 
bis  witness,  must  state  the  fact 
witness  wouki  prove.    Jb.  61 

5  Where  the  jury  assess  damages 
not  warranted  bj  the  allegations 
of  the  declaration,  the  court 
ought,  ex  officio^  to  set  it  aside; 
and  if  it  be  not  done,  thia  court 
will  reverse  the  judgment  and  di- 
direct  it.  Steicart  vt  Ttew' 
«P'«^-  109-10 


Non-Residents. 

Suit  against  them.  See  ^bientDe^ 
fendtmU  in  Chaneety. 

1  Statute  requiring  of  them  Ban* 
tj  for  costs  applies  to  writs  of  er- 
ror  in  this  court.  Hopkins  ts 
Chambers^  SS4 

2  If  the  bond  be  not  given  in  tfme 
the  writ  may  be  abated  bv  plea. 
lb.  fsS 

3  Tender  of  a  bond  for  costs  will 
not  avail  after  pleain  abatement. 

'^«  955 

4  Where  a  motion  is  made  to  dis> 
miss  for  the  lack  of  secutStj  for 
costs,  a  bond  maj  be  filed  and 
the  suit  saved,    ib,  956 


Notary   Public, 


His  Protest    See  that  head. 


«5T-o 


Notice. 


i  New  trial,  moved  on  the  ground 
that  the  verdict  was  against  the 
evidence,  overruled  below,  awar- 
ded here.    Price  vs  Wood^  823 

7  New  trial  awarded,  against  the 
decision  of  the  circuit  court,  oa 
the  ground  of  surprise  by  the 
early  trial  ol  the  cause,  before 
defendant's  arrival  at  court,  and 
the  absence  of  the  witnesses.— 
Price  vs  Ford,  399 

B  That  there  were  less  or  more 
than  tweioe  joron  is  a  icrouad  for 
new  trial.    Boss  m  JVeo/,  408 


See  Processioners ofland,  II,  12,  363 
ExeoQton   and   Admintttra. 

4ri 


ton. 


Non-A&iumpsit. 

This  plea  does  not  put  in  issue  and 
reqntte  the  plaintiff  to  prove  his 

Vol,  VIL 


I  Of  motions  in  the  CDurity  court 
for  the  establishment  of  ferries 
when  required .    See  Ferries.  319^13 

Error  in  the  year  (1822  for  1894) 
in  the  date  of  a  notice  given  the 
sheriff  of  a  motion  against  him, 
corrected  by  the  statement  of 
the  time  the  court  wonld  be  beM 
atwhieh  the  motion  would  be 
made ;  and  the  notice  held  suffi- 
cient.    Gore  vs  Hedges^  520 


Notice  of  Fraud. 


Husband's  notice,  before  bis 
f  m«rriag<»,of  the  wife's  oonve^-- 
4  Ji  • 
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anoe  of  ber  eitate,  in  fraad  of 
his  marital  rights,  is  no  objection 
to  his  ri§:ht  to  the  property.-— 
Hobbt  vs  Biandfordj 


Nulteil  Rec<H*d« 


9  What  ■nfiicient  notice. 


Novation. 


AofUs 


.,.  J  Variance  between  the  sum  demand* 
ed  in  debt  on  a  judgment,  and 
the  amoant  of  the  judgment  sued 
on  in  consqoence  of  aa  error  in 
the  taxation  of  costs  ii  not  fatal, 
bot  the  proper  sam  maj'  be  re- 
covered.   Snoddy  vt  J^ampin^ 


599 


1  Between  principal  and  obligee, 
discharges  suretv.  Brom  vt 
might,  3981 

/{opinion  v$  QfvU  ice.  541 

3  In  inch  case,  the  new  contract 
must  be  such,  that  the  obligee 
ought  to  be  compelled  to  relj 
on'it,  and  not  resort  to  the  sore* 
Ij.    Brown  See.  vt  Wright^  399 

Novel  Assignn^nt 

1  An  original  count  identifying  a 
close,  or  a  novel  assignment, 
thus  fixing  the  close,  is  the  only 
mode  of  encounteriag  the  defen- 
dant's plea  of  liberum  tenement 
turn,  wnere  he  has  tttle  to  even 
one  parcel  of  land  in  the  county. 
TribbU  vs  Frames  532 


S  Numerous  general  counts  will 
not  answer  the  purpose  of  a  nov* 
el  assignment.    lb,  632 

3  Defendant  may  plead  to  a  novel 
assignment  as  to  an  original  dec- 
laration, and  plaintifTmay  make 
a  secoud  novel  aseignrocnl.    Jb.  533 


Nuisance. 

1  If  I  abate  a  private  nni$nncr,  I 
cannot  afterwards  maiiitnin  nn 
asaiae  of  nuisance:  otherwise  of 
case:  I  maintain  this  action  for 
the  damages  sustained.  Tate  vs 
Parrisky  327-8 

S  Where  a  person  is  rntided  to  the 
use  of  tho  wafer  of  a  spring  on 
his  neighbor's  ground, it  is  a  nni- 

■  fance  against  him  to  poliute 
the  wafers,    lb*  328 


5S 


Nuncupicative  Wills, 
doe  WiUs.  639-30 

Obligations. 

A  note  in  these  words :  *^\  promise 
to  pay  S.  O.  $114,'^  signed: 
•'For  B.  A.  W.  B.  A."  is  not 
an  obligatfoo  on  B.  A.  but  on 
W.  B.  A.     OffuU  vs  Ayresy  356 

Obligee  and  Surety. 

A  novation  between  the  principal 
and  creJiCor,  whereby  time  i» 
given,  to  the  prejudice  of  the 
surely,  discbarges  bim.  Brown 
tee.  vs  Wrighi^  398 


Occupying  Claimants. 
Cases  at  Common  Ltne. 

1  Bona  fide  occupants  only,  are 
entitled  to  eompensation  for  im- 
provements by  the  common  law. 
Iiarris&n?$  devisees  vt  Fjeming,      538 

2  Devisees  who  settle  and  improve 
land,  the  testator  had  given  bh 
oblieation  to  convey,  with  full 
knowledge  of  the  c]aim«  shall 
not  be  allowed  compensation  for 
their  improvement,     lb,  538 

Cases  under  the  Statute. 

3  If  the  unsuccessful  defendant  in 
ejectment,  after  having  commis* 
sioners appointed  under  <he  oc- 
cupant law?,  fail  to  cause  them 
fo  act  and  report,  the  plaintiff 
may,  after  the  proper  roley  have 
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an  order  for  the  writ  of  poasei^. 
lion.     BodUy  v»  Hordy 


322 


4>  ArreemenC  between  [the  parties 
relied  on  against  the  role,  and 
motion  for  the  writ  of  habere  fa* 
eiaa  posHssionem^  held  under  the 
circumstances  of  the  case,  inap- 
plicaple,  and  not  infficient  cause 
against  the  rule.    /6.  322 

Onus  Probandi. 

See  hd^»emen.t  of  ereditt. 

Orders  of  Publication. 
See  Publication  Orders :  patnnu 

Parent  and  Child. 

L  Parents  required  to  miiintain' 
their  children  without  appropri- 
atins^  the  principal  of  the  chil- 
dren's own  estate :  except  the  cir- 
cDiDstances  of  the  parents  are  in- 
adequate. Chaplin  and  Jdoore 
See. 

%  In  tresspass  by  the  parent  for 
the  batter  J  of  the  child,  the  jury 
maj  ref^ard,  when  in  assessing 
damageSfthe  injury  to  the  feelings 
of  the  parties,  and  character  of 
the  family.  Trimble  tec,  vs  Spil. 
fcr, 

Parol  Evidence. 


Parties  in  tiiis  Court.. 

Where  the  complainant  appeals 
from  a  decree  dismissing  a  bill^ 
none  are  parties  here  but  those 
who  were  parties  to  the  decree 
below,  however  the  orders  of  this 
court  in  the  cause  may  be  entt« 
tied.    Lyle  vi Bradford^  \iZ-lit 


Parties  in  Cbaneerj. 

343 1  Surviving  devisee  of  lands  in 
trust,  must  unite  the  heirs  or  dev- 
isees with  him  in  a  biU  to  recover 
on  the  junior  entry.  Sanden^ 
heirt  vt  Morrii^nU  ex^or.  54-^6 

See  Trusts. 

-Jus  aecreteendu 

2  Naming  a  person  a  defendant  ia 
the  bill  does  not  make  him  a  party 
unlesshe  appear,  or isserved  with 
a  process.    LylevM  Bra^ord^        113 

fie  for  whose  use  the  action  at 

173     law  was  prosecuted^  is  a  neoes- 

sary  party  to  a  hill  by  defendant 

for  a  set  off.    IHpkU  6l  Ttrnier 

Personol  representative   it  tha 
proper  party  to  set  atida  a  con* 
veyance  for  penonalfy.  iVt'ng/c 
395     kDawton^  208 

5  Proper  partiet  not  being  before 
the  court ;  the  merits  not  touob* 
ed.    Jb.  2Q8 


1  Admi«sibla-  to   make 
gage    to    secure    an 


a   mort- 
.,  „  usurious 

loan  out  of  a  formal  tale.    Lind" 
ley  V9  Sharp  Sie.  952 

2  Where  admissible,  and  with 
what  effect,  to  supply  an  omis* 
sioninawill.    See  TFilla.      627-^1 

Parties  to  Actions  at  Law. 


Sea  Obligations. 
— —  Jodgmentf. 


449* 


6  In  a  bill  for  dittributioD,  the  dia- 
tributees  ought  to  be  parties.— 
WiBein»onrv9  j^rrin  216 

The  course  of  this  courtwheD  the 
parties  were  not  before  the  cir* 
cuit  court.  See  Practice  in  <At# 
Cowrt,  S15^ 

8  Executor  or  administrator  of  tlM 
widow  or  other  distributee^  who 
died  before  receiving  ber  diftrib- 
utive  share,  must  be  made  a  par- 
ty to  a  bill  for  dittribntion.— 
WUkimonnPtninj  117 
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f  AnigBoroatef  the  itaie  it  not 
a  necessary  party  to  a  bill  to  tet 
00",  agaiDit  the  jadgment  re- 
covered by  aaaignee^  the  dama- 
ares  ob7if!:or  suffered  by  breach 
of  assignor's  ob^gatioOi  receiv- 
ed as  the  con»ideration  of  (he 
note  recovered  upon.    See  Set 


qf  m  Equiiif^ 


345-C 


10  It  is  not  necessary,  in  a  bill 
by  tba  principal  defendant  in  a 
judgment  at  law  Tor  injunction, 
that  the  surety  be  made  a  par- 
ty .,    BaUly  vt  Gregory  kc, 

11  One  who  appears  in  this  eoort 
is  coniidered  before  the  Circuit 
eourt  on  the  retorn  of  the  cause. 
U. 

It  Aisignor  not  a  necessary  party 
to  assignee's  bil]  for  specific  per- 
formance. Kenedy  vs  Daois*  deo- 
See. 


Acts  of  one  partner  in  a  purchase 
at  sherifl^s  sule,eflreoted  by  fraud, 
may  be  imputed  to  all.  see  She* 
riff '9  Saksy 


Patents  for  Land* 


36^^ 


375 


Id  la  a  bill  to  foreclose,  all  per- 
sons interested  in  the  mortgaged 
premises  shoold  be  made  parties. 
Madeiras  vs  Catleltj 

14  Cross  bill  cannot  be  taken  for 
confessed  against  one  of  the  orig- 
inal  complainanti  not  named  as 
l^ly  toibe  cross  bill.    lb. 

15  Inabillbythenstieneeofoneityl'' 
ing  himself  the  adniinistrator  of 
the  heir  and  executor  and  devi- 
see of  the  obligee,  the  represen- 
tatives of  the  obligee  are  necet- 
•ary  parties.    76. 

16  Assignee  of  the  legacy  to  the 
witei  assigned  by  the  husband, 
cannot  recover  without  making 
tbe  wife  a  party  to  the  bill:that 
she  may  be  provided  for  by  the 
eoart.    Thomat  See,  vs  KeUoe^ 

Partition.. 

Slaves  held  in  coparcenary  may  be 
sold  bv  the  orderof  the  chancel- 
lof)  where  partition  cannot  be 
made;  but  the  sale  must  be  de- 
creed by  the  court,  not  left  with 
^  eommtiiioDert  to  divide- or 


*  sell,  as  they  may  judge  expedi- 
ent.   Irviu  vs  Divine^  14ft 

Partners. 


617 


1  Grant  to  H.  S.  assignee  T.  B. 
assignee,  &c.  &o,  issued  on  a  sur- 
vey and  entiy,  each  to  hold  in 
proportion  to  their  respective 
quantities  in  the  warrants :  if  it 
l>e  shown  S.  had  nothing  in  the 
warrant,  nothing  parsed  to  him 
by  the  grant.  BowHn  and  wife 
ts  PbUaek,  31^ 


2  It  seems  the  estoppel  to^atentees 
in  such  case,  to  deny  that  one 
of  them  bad  some  interest,  oan 
have  no  effect  in  a  controversy 
476  between  him  und  his  reodee  a- 
bout  the  Utie.    &. 


Act  of  >d2   vested  the  title   in 
those  who  were  heirs  or  devisees 
477     at  the  date  of  the  enactment, 
and   not  at  the  time  of  the    pa- ' 
tentee's  death.    lb, 

4  Death  of  the  grantee  before  the 
entry  does  not  effect  the  opera- 
tion of  the  grant  under  the  act 
477     of  *9ii  for  the  benefit  of  the  hetfi 
and  devisees.    lb. 


533 


33 


40 


40 


5  Where  the  patent  is  to  several^ 
to.be  held  in  proportion  to  their 
shares  in  the  original  warrants^ 
parol  evidence  of  the  interest  of 
the  parties  in  the  warrants  and 
of  a  parol  assignment  before 
^87,  is  competent,    lit- 


45 


6  Recital  in  two  grants  that  the 
surveys  bad  been  made  on  war* 
rants  of  the  same  number,  is  not 
evidence  the  warrant  had  been 
twice  used.  Woodson  vs  Bu' 
ford^  417^ 


Digitized  by  VjOOQ IC 


INDEX 


ri7 


Paymaster., 

Hemajy  as  relator,  maintain  an 
action  in  the  name  of  the  Com- 
monwealth, against  the  regimen- 
tal collector  on  hit  bond.  Cbm- 
momoedUhfor  Harrison  vtPtaneU 
fx'ar. 


Payment. 

Lapie  oftwepty  jeara  and  leai 
with  circomatances,  sufficient  ev- 
idence of  payment.  HtmthrCM 
ts*or.  vi  BartteWi  ex^or,  45C 


laration  is  sustained,  the  plain- 
tiff files  a  new  count  and  the  <le- 
fendant  pleads  the  general  issue, 
the  original  declaration  is  out 
of  the  question.  Sanders  vs 
Vance^  209 

32C  2  /i  abatement;  for  the  lack  of 
bond  for  the  costs,  required 
of  non-residents.  See  Abate- 
ment. a55,g 


Sm  Lapae  of  Time. 


Penal  Actions. 

Limitation  may  be  relied  on  in 
these  actions,  under  the  general 
iitue.    EsiOl  See.  vs  £\>Xj  5531 

See  Gaming.  553 

Petition  and  Sunmions. 

Not  maintainable  on  a  covenant 
for  money  and  other  matters; 
even  to  recover  the  money,  onlj. 
See  Covenants.  '       224-6 

Petition  for  Rehearing. 
Sanders^  heirs  vs  Morrison'* s  errors.     57 

Performance  of  Covenants. 


Where  the  produce  delivered  to 
discharge  a  covenant  is  believed 
by  the  parties  to  be  sufficient, 
and  so  aeeq><tftf;  the  contract  is 
legally  discharged,  it  seems. — 
Robinson  vs  Cfftdt  ice. 


Pleading  in  GeaeraL 
See  IWsspass. 
I  Where  after  a  demorrer  to  a  dec« 


Pleading  by  Plaintiff. 

I  Declaration  in  debt  for  thedc- 
tention  of  $218,  repeated  in  sev- 
45^  ral  counts,  is  a  case  for  but  the 
$^18,  and  not  within  the  juris- 
diction  of  the  General  Court.— 
Grant  vs  Ihms  &,  Co  ^  220 

In  actions  on  bonds  with  collat- 
eral conditions,  the  plaintiffshali 
assign  the  breach  and  a  jury 
shall  assess  the  damages.  Jtfc- 
Chare  vs  Trimble  &c.  isi-^ 

I  Declaration  in  ejectment  on  the 
joint  demise  of  the  lessors  can- 
not be  maintained  without  prov- 
ing title  in  all.  Smith  vs  Mahan 
Su.  230 

i  In  a  declaration  on  a  covenant 
to  convey  land  on  request,  the  al- 
legation of  a  special  request  is 
material,  and  may  be  traversed 
hy  plea,  Gibbs  Sc  Hardin  vs 
Stonej  303 

i  In  a  declaration  for  a  malicious 
prosecution  the  clause,  "without 
any  reasonable  or  probable 
cause,"  or  its  equivalent,  is  in- 
dispensable. Maddox  vs  McGin- 
»*"'  371 

"Falsely  and  maliciously,"  will- 
not  supply  the  lack  of  the  wor^ir 
"without any  reasonable  orprob- 
able  cause."    lb.  373. 

7  In  trespass  quare  eUntsum  /regit. 
the  plaintiff  must  identify  the 
close  in  bit  declaration  by  a  nov^ 
el  assignment,  or  the  defendant 
may  defeat  him  under  the  plea. 


54] 


in 
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of  hbenmi  tenemtniian^  by  prov- 
ing  title  to  bdj  ground  in  the 
oouDfy  :  however  numerous  may 
be  the  phi  in  tiff's  counts.  T\tb- 
ble  w  Frame^  530- 


Pleading  bj  Defendant 

In  MatemerU. 

I  Pleas  for  the  lack  of  bonds  for 
costs  must  be  filed  in  this  court 
at  the  first  term  to  which  the  pro- 
cess is  returned  fullj  executed. 
Hopkint  vs  Chambcrtf 


356 


MB4ar. 

%  In  penal  actions  the  limitation 
inaj  be  relied  apon  under  the 
general  issue.  EsiiUl  ice,  vs 
Fox^ 


553 


3  In  an  action  on  an  injunction 
bond  against  an  executor  where- 
io  he  was  bound  in  his  fiducia- 
ry character,  ;7^fn«  administravit 
is  good.  Hopkint  ad^mr.  vs  Mor- 
gan^  5-6 

4  it  does  not  necessarily  follow 
that  a  prumiflsory  note,  with  an 

'  agreement  under  written  by  pay- 
or, to  ^*pay  fifteen  per  cent  oa 
the  above  till  paid"  was  given 
for  a  usurious  loan :  hence,  a  de- 
murrer to  a  declaration  on  such 
an  instrument,  with  the  under- 
writing taken  as  a  part  thereof, 
will  not  avail.    Bushes  adm^r,  v$ 

5  The  usury  must  be  pleaded. — 
Jb.  53-41 

6  Plea  of  probable  cause  most  set 
oat  the  facts:  from  which  the 
court  judee  whether  there  was 
reasonable  and    probable  cause 

for  the  arrest.    Legrand  vs  Page,  401 

T  If  part  of  the  defendants  in  an 
action  for  malicious  prosecution, 
fail  to  plead,  judgment  must  go 
against  them)   notwithstanding 


the  sufficient  plea  of  the  otfaen. 
lb.  401 

8  Where  two  pleas  are  offered  of 
the  same  effect,  the  court  maj 
reject  one  as  surplusage.    Ilos$ 

vs  ITealy  407 

9  Plea  to  the  consideration  m 
part  is  insufficient.  Forean  vs 
Brown^  412. 

10  In  trespass  quart  dawumfiegit^ 
the  defendant  may  plead /t^enomr 
imemailum  to  all  the  counts, 
however  numerous,  and  if  plain- 
tiff  do  not  novel  assign,  he  will 
succeed,  on  proof  of  title  to  any 
oue  parcel  of  land  in  the  coun- 
ty.    IHbbU  vs  FrmnA,  530-3- 

1 1  Defendant  pleads  to  a  new  as- 
signment as  to  the  original  dec- 
laration, and  plaintiff  may  make 

a  second  novel  assignment    lb.    533^ 

12  Plea,  in  action  qtd  tarn,  that 
the  defendants  were  not  in  debt 
to  the  plaintiff,  within  three 
months  before  the  action  com-- 
menced,  is  nougbt:  defend anlt 
could  not  have  been  indebted 
to  the  plaintiff  before  the  action 
commenced.    EtUUiee.  otfbdr,    55i2- 

13  An  agreement  signed  by  plain- 
tiff *s  attorney ;  in  covenant,  af- 
ter plea  of  covenants  perform- 
ed, that  the  special  matter 
which  could  be  legally  specially 
pleaded,  may  be  given  in  evi- 
dence, entitles  the  defendant  to 
rely  on  the  non-perfbrmance  of 
a  condition   precedent.   Pcefr/ef 

vs  BorUr  6b  Co.^  G09 


1 4  Ministerial  officers  may  justify 
under  the  warrant  issued  by 
competent  judicial  aathority, 
not  void  on  its  face :  otherwise 
where  the  officer  issuing  the  war- 
rant has  not  judicial  power.— 
Jarman  vs  Patterson^ 


650 


Pleading  in  Chanceiy. 


See  Exhibits.  43-4 

I  It  is  tufficieat,  in  a  bill  tobere» 
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lieved  againtt  a  bond  for  lawful 
monej  given  for  the  nominal  a- 
mount  of  depreciated  notes,  to 
allege  the  borrowing  and  lend- 
ing, without  avering  the  trans- 
action was  usuriT)us:  the  court 
will  apply  the  name  and  the  law. 
Freeman  Sec,  vt  Brwcn^ 


9  Where  the  defendant  alleges  a 
fact  which  must  necessarily  be 
within  complainant^s  knowl- 
edge, and  calls  on  him  by  inter- 
rogatory to  answer  to  it,  and 
complainant  evades  it  in  his  res- 
ponse, the  fact  shall  be  consider- 
ed admitted,  and  cannot  be  dis- 
proved by  evidence.  Hutchi- 
son^a  admPT,  &  heirs  V8  Sinclair ,  293-4 

3  That  such  fact  had  been  denied 
by  the  complainant  in  his  bill, 
and  his  bill  framed  on  that 
ground,  does  not  alter  the  cise — 
Le  must  answer  on  oath.     lb.        294 


4  In  the  suit  of  alienor  against  ad- 
ministrator, ,  widow,  heirs  and 
purchasers  of  alienee,  to  subject 
the  land  for  the  pnrobase  money, 
the  effect  of  the  evasion  by  com- 
plainant of  an  allegation  and 
interrogatories  put  by  adminis- 
trator, ii  not  diminished  by  ad- 
ministrator's refusal  to  prosecute 
in  this  court,  to  reverse  the  de- 
cree against  himself  and  others. 
lb. 


5  Answer  of  an  nsitrer  held  to  be 
evasive,  and  the  matter  allcEfed, 
taken  for  true.  Salleevt  Dun- 
cany 

6  Construction  of  the  averment 
of  the  bill.  Thom0t  See.  v»  KeU 
soe. 


Possession. 


295 


383 


effectual    against   the  child.-^ 
Forsyth  v»  Kreakbavmy 


9d 


Of  Slaves. 

1  Father's  possession  of  his  infant 
child^s  property  as  natural  guar- 
dian, does  not  subject  it  to  his 
creditors,  nor  make  bis  sale  of  it 


Where  a  slave  is  delivered  to  the 

father  of  the  infant  donee,  ^'or 

the  child,  the  possession  does  foU 

.    low  the  trift,"  as  required  by  the 

2631    itatute.    /6.  lOO 

Of  Land. 

3  Its  manner  is  proved  by  the  dec- 
larations of  the  occupant  at  the 
time  of  his  entry :  as  part  the 
res  gesta»    Smit/i  vs  Morrow^         236 

Proof  that  one  party  had  failed 
to  list  thtfland  for  taxation,  is  no 
evidence  he  wasnot  in  possession. 
lb.  239-40 

5  If  the  original  settlement  were 
outside  the  elder  patent,  and  af. 
terwards  the  improvements  ex- 
tended within  the  elder  patent, 
the  possession  of  the  interference 
commenced  with  that  extension 
of  the  imf)rovements  within  the 
elder  grant,     lb.  2^d-40 

6  Settlement  of  the  son-in-law  of 
the  former  patentee  within  the 
interference  between  his  patent 
and  an  elder  grant  unoccupied, 
under  a  promise  of  a  gift  of  a  cer- 
tain number.of  acres,  bnt  not  de- 
marked,  gives  the  possession  to 
the  extent  of  the  former  patent. 
lb.  239 

7  Exception  of  the  growing  crop 
by  the  sheriff  in  executing  and 
return  of  a  haberafatiasy  is  repug- 
nant arid  noueht.  Plaintiff  in 
the  writ  obtains  possession  of 
crop  and  all.    Foster  vs  FleUher^  530 

623  8  One  person  cannot  be  in  the  pos- 
sion  of  the  land  and  another  of 
the  corn  growing  on  it.     lb.  539 

9  Plaintiff  must  have  possession  to 
maintain  trespass.    lb.  536 


Powers  of  Attorney. 

Power  to    an  attorney  to  exccote 
promissory  notes  for  dtscouot  ftt 
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bank  to  a  certaiD  amoanf,  do 
more  ••ying,  ddet  not  auiboriie 
th«  renewal  of  taid  notet.— 
Wkriv9  BamkofKenbuky^ 


93 


Prattice  in  Actions  at  Law. 


I  Where,  after  a  denorrer  ii  tni- 
tained  to  the  declaration,  the 
plaintiff  filet  an  additional^count 
without  the  demurrer  being  with« 
drawn,  and  the  defendant  pleadi 
not  Kuilty,  the  plea  appliet  onlj 
to  the   new   colint.    'Saandtrt  vs 


:  ftteemi  that  where  a  writing 
it  produced  by  one  party,  "oH 
notice  from  the  other,  and  after 
being  read  i*  filed  tnth  the  clerk^ 
and  a  new  trinl  beint^  awnrded, 
the  paper  itafterwHrds  improper- 
ly tnkeo  from  the  custody  of  the 
clerk,  the  court  may  compel 
itt'  production.  'Smitkvt  Mor- 
rotf,  234-5 


the  plaintiff  mutt  proTe  tha  p«r- 
foraance  of  a  ocndition  praee- 
dent.    Beehks  ra  F6der  Sl  Co.  009^11 

Selection  of  nomeront  partiaa 
to  manage  the  preparation  of 
a  caote  approved,  and  hit  affida- 
vit held  equal  to  that  of  all.— 
8eeA««  TruO,  «0-l 


Practice  in  Oiancery. 

See  Ab4ent  Defendant 


^3 Partition. 


)  Bat  where,  after  the  paper  hafl 
been  used  in  such  cate,  the  par- 
ty who  produced  it  taket  it  back 
without  its  being  committed  to 
the  custody  of  the  clerk,  be  can- 
not be  compelled  to  reproducb 
it    Jb. 


—  Guardian  and  W«rd. 

In  thit  court,  when  tha 
partiet  were  not  before  the  cir- 
cuit court    See  'FraeUee  in  thu 

JS  Lo«i  of'  eahilitt  may  be  ■opplied 
by  a  proof  before  (he  circuit 
court  and  an  order  to  the  proper 
effect.  Oeniry  See,  m  Hidek' 
cnfl,  «<-5 

'3  When  \Miaetnon  It  mTranilfttad 

according  to  a  decree   and  itiat 

decree  it   afterwardt  vererted, 

rettitotion  ouaht  to  be  awarded. 

235;    CasOewianviCambtdca.  t77^ 


4  No  party  to  the  action  can  be 
compelled  by  a  court  of  law  to 
produce  hit  paperi  to  be  given  in 
evidence  againtt  himself.    16,      936 

6  But  if  he  decline  after  due  no* 
tice,  the  contentt  may  be  prov* 
ed.    IB,  336 


;4  In  tucb  eate,  on  the  return  of 
the  onute  to  the  lurouit  court, 
the  chancellor  ought  to  have  tbu 
postettion  rettored,  and  the  mat- 
ter of  rents,  &c.  all  tattled  aa  a 
part  of  the  original  oante-^^ot 
tend  the  partiea  to  law  to  finiih 
the  chancery  cate.    lb.  tTB 


6  Party  who  appeart  In  the  Court 
of  Appeals,  will  of  courte  be  be- 
fore the  Circuit  on  the  return  of 
the  caute.  Bentky  vs  Gregory 
Sec, 


369 


Jury -directed  tu«ttett  damafati 
on  a  breach  of  a  covenant,  to  be 
tet  off  againtt  a  judguBent^-— 
•Aldridge  vt  Bimty  <Sce. 


347 


7  When  two  pleat  of  the  same  ef- 
Toct  are  offered,  the  court  may 
reject  one  at  lurplosage.  Emm 
vt  J^eal^  4Q: 

^  Where  it  it  agreed  the  apeoial 
natter  onay  be  given  in  evidence 


6  ProoaeJingt  in  telling  eituta  in 
mortgage  or  othetwita  aader  a 
lien,  to  raite  the  money.  Mmt- 
aty  9$  JwMary^  .  543t4 

When  the  cbRnoellor  lett  aiida 
a  deed  of  Qonveyanoe  for  a.crud-' 
itof,  he  doet  sot  land  the 
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plaiUdot  to  law,  to  have  a  sale, 
b!ut  be  orders  the  sale  and  oom- 
plett'i-  the  case.  Yodtr  ice.  vs 
Standiford  Su.  481 

8  Id  forec losing  mortgage*,  and  en- 
forcing liens.  548 ' 

9  Before  referring  a  cause  to  a  com- 
mi<<8iuDer,  the  court  ought  to  set- 
tle the  principles  on  which  he  is 
to  tnnk*i  up  the  account.  JCajf 
vt  Fowler  ice.  5958 


10  Bill  not  maintainable  for  a  dis- 
tribufion  in  part  of  the  assets. 
Smiih  et  ux  m  MaxwcWt  heirsy        602 


11  Bill  o(  the  morga^ee  to  redeem* 
on  his  default  in  not  paying  the 
money ,according  to  the  iuterldc- 
iitorjr  .ieorer,  ihhj  be  dismissed. 
Davis  Sec.  vs  Pktlps^ 

Practice  In  this  Court. 

1  Proper  parties  not  being  before 
the  court,  the  meritf  not  touch- 
ed.   Mitam  ice.  vs  Thonuuson^ 


td6 


to  the  complainant's  relief  is 
fonnd,  and  his  bid  is  disuii^^e  ', 
this  cunrt  will  on  that  ground  af- 
firm.    Wilkinson  vs   Ptrri  *,    Si  15-16 

Loss  of  process  below  mav  be 
supplied  there  and  certififd  here, 
to  obviate  the  error  for  which 
the  judgment  had  be  n  siiper^ied- 
ed.     Gentry  ice.  vs  Huiekcraft^     245 

Writ  of  error  maj  be  abated  by 
plea  for  the  lack  of  the  bonfl  for 
costs  require.d  of  the  non-resi- 
d'  nt  plainti^  Hopkins  vs  Chant" 


9  Plea  in  such  case  must  be  filed 
at  the  term  to  which  the  pro- 
cess is  returned  executed.     Jb.    $56 


10  Writs  of  error  may  be  amend* 
ed,  by  ad<iin«:  or  striking  out 
plHiiitiffs  or  defendants.  CoiOe' 
man  6u,  vs  Holmes^  kc. 


59t 


335 


2  Caseof  abill  by  one  claiming 
under  a  will  not  proved,  but 
which  if  established,  would 
show  others  were  concerned,  and 
necessary  partie^,remaQdfd,  with 

leave  to   make  n.'w    parties. 

SaTiders^  hein  vs  Mo  rrison,  54  - 

3  Where  there  is  an  appeal  bond 
executed  by  the  proper  parties, 
in  due  time,  the  ca^ie  is  then  an 
apprai  in  this  court;  butmny  on 
notiou,  be  dismissed  for  the  insuf- 
ficiency  c»f  the    bond.      Clinton 

ice,  vs  Phillips^  adfn*t.  118-9 

4  Damages  and  costs  follow  on 
sncb  dismissal.    Jb,  118>9 


11  Where  the  defendants  in  the 
court  below  have  sued  out  lh»  ir 
several  writs  of  error,  and  the 
causes  have  been  beard,  the  court 
will  not  inform  them  oi  the 
delect,  and  invite  thrra  to  unite 
in  one,  and  dismiss  the  uther,  bat 
will  dismiss  both  writs,    lb.         59<j 

12  Contradiction  in  instrnctioni 
of  the  court  to  thejory^  is  error* 


Prescription. 


5  Rules  of  practice  in  this  courtj 
in  the  'irgiiment  of  cross  appeals. 
ChapUne  ic  Moore  ice. 

6  When  the  proper  parties  tire  not 
before  the  con  ft,  this  court  will 
never  decide  the  merits;  except 
when  an   insuperable    obstacle 

Voi„  VII. 


In  ah  actloQ  as'ainst  my  neigh- 
bour, for  pollutiog  the  water  of 
a  spring  ri^in^  in  hi*  lait.i  aiid 
running  tbroujih  mine,  evidence 
that  1  and  those  under  whom  J 
have  used  i\\e.  pprim.  for  twenty 
187  jears,  is  competent,both  to  prove 
uiy  right  to  the  u«i-  of  the  epring-, 
nnd  to  agifravate  the  damages 
for  the  injury  to  the  water  flow- 
ing into  my  ground.  TaU  vs, 
Parrisk,  ^^ 

4Q. 
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Principal  and  AgenL 

Notp  IB  these  worrit,  **I  promfte  to 
p«j  S.  O.  $114,**  ficBMl  «>for  B. 
A.-.W.  B.  A/*  ii  the  note  ot  W. 
B.  \.  <tnd  not  ot  B.  A.  Qfuit 
vt  Ayrts^ 

Chief  Joetioe  Bibb^t  diuent. 

See  Jwigmenb» 

Principal  and  Smretj. 

I  In  ao  action  bj  priD^.ipa)  against 
taretj,  (or  money  natle  hj  sate 
of  the  goidi of  the ttirctj  under 
e^iecotiun,  pufobased  bj  defes- 
d^Dt,  it  may  be  abewn  by  def^n- 
d«nt,  that  ptaiotiffhad  b<>fore 
sold  the  rot>u9  to  another,  who 
aiterwardf  recover,  d  ot  d'»ten- 
dant*»  Yt  nilee.  Heut^t  r€p*t^  vt 
McDo**aldy 


the  decree  Toid .     TVvw*  npU,  ts 
RUkardtQnU  heirs  &«.  65t 


Privies. 


35G3ee  Evidence, 


IM 


357 

449 


Probable  Cause. 

I  Plen  of  tbiR  matter  mo*t  set  oat 
tbr  facts,  tbit  the  court  iDny 
jadceot  tht-ir  .nfficienoy  »o  con- 
stitute a  j>ro6a6&  cause.  Le^roi^d 
VM  Bige^  401 


E    t  may  be  pv^^n  io  evidencA  nn> 
d^r  the  general   issue.    Bms  vs 


40» 


Process. 
204  See  Publieation  Orders. 


324-* 


2  Siirf'iy  not  a  npcc«sary  party  ^o 
th«>biIlo(  the  princi.'ai  fur  in- 
junction ae**>n''t  ti  judgment.-* 
Bt'ttleif  vt  Gregory^  368 

3  Surety  cannot  have  a  rescitsfoo 
withoat  tftioviin)(  roUu-ion  be- 
tween nrtQcip-il  an  i  oi>ii^ee.— 
See  Reicistionof  Covitractty  3d7 

4  Cases  b<*twe  n  •ureties  and  obli- 
gees,   ^ee  Sureties^  241- 

5  Equity  had  anciently  the  exclu- 
sive jurisdiction  of  the  cases  of 
sureties  against  their  princi'ials: 
the  jurisdiction  i*  now  concur- 
rent.    Jmnvtary  vs  January  ke.       544 


Printer's  Certifieartes 


1  Of  PvbHcq^ion  Orders, 
head. 


See  that        \a 
324-5 


2  Printer's  cerlificnie,    after    the 
appearance  day  f^it  thf*    absent 
de^endMnt,  atntiTig  the  or.ier  hnd 
bcpn  pnbii^bed  ninf**"  wcek?»  not ' 
tBjing  when,  is  insufficient   and 


1  Loss  of  the  process  and  she- 
riff's retnro  wnj  be  sup,  hfd 
by  oral  pro  'f  made  before  the 
circnU  court  at  a  ^nbwquent 
term,  and  th*Te  recorded,  and 
thn«a  ju  ^merit  ii:rhtld.  Gfn- 
try  Su.ttHutehcraft,  244 

•2  If,  pending  the  writ  of  error  with 
snp('r!'^1**a»,  the  de'ptidint  in 
error  make  sufficuot  protii  of  the 
existpfice  and  lots  of  the  process 
and  shf'hff^s  return,  the  lack  of 
which  WAS  the  onlv  error,  the 
jadgment  will  be  affirmed  with 
damages  and  costs.    lb.  94r* 

Publication  of  the  order  for  tbe 
appearance  of  tb^  absent  defrn- 
dant,  mu»t  be  cfr'tficd.  by  — 
qiiere,  whom?  ff^'iUanson  vs  FcT' 
Tin,  216-17 

Freeman  vs  Browiu,  3G4 

Proof  of  the  endorsement  of  the 
acknowledfrementof  the  serrice 
of  a  subpoena  in  chancery,  must 
apr>eAr  in  the  record.  Sotithyt 
and  HoyU  keirs  vt  Carr,  41^ 


In    ejectment 
most  be    filed 


the   declaration 
at   the  term  t« 
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whioh  the  (annnt  it  warned  to 
appeHf,  nnd  tbi*  matter  entered 
on  record,  or  then*  will  be  do 
CHfie  in  court.  SUgcr  Su.  vt 
GranU,  406 


Processioning  of  Land. 

I  Special  comraistionerp,  to  be  ap- 
pointed by  the  act  of  1796,  on 
the  party^a  motion,  may  tHke 
te«tiiuonyf  and  go  around  the 
land,  and  re  mark  it:  but  their 
rej)orf  II  onl>  oi'  th*"  tMimony, 
mnd  that  is  made  tn  the  cKtIc  on- 
ly, >oi  t »  the  court.  MUUr  v» 
Patrick^.  35. 

9  Standing  processioners  appoint- 
ed b^  that  dctf  bad  Qo  powei  to 
tHJce  testimony,    lb.  360 


3  Thev  could  only  procetnon,  re- 
m-iik  and  renew  the  lost  botm- 
driries  of  the  land.     lb, 

4  Their  report  had  to  be  approv 
e  •  by  the  court,  and  recorded 
by  its  order.     lb. 

5  Act  of  1815,  authorzed  special 
comroirt^ioners  to  be  Hopoinfed 
on  the  motion  of  the  part> ,  and 
empowered  them  to  perform  all 
that  could  be  done  by  both  clat* 
•et  of  cummiisioners  authoriied 
by  the  act  of  *96.    lb. 

g  TAeiV  report  of  prooesiioning 
and  o'  the  testimony  di rioted  tu 
be  mad»  to  the  clerk,  and  Dot 
to  the  court.    /6. 

7  Standvig  proeeMioners,  appoint- 
ed uy  the  act  of  »»6,  directed  to 
bf  kept  up,  and  to  be  Koveroed 
by  this  act  of  1815     IB. 

8  By  this  act  of  1815,  the  stand- 
ing process!. »neTJ  mav  take  'esti- 
monv,and  to  them  and  the  special 
com'iiissioners  are  given  all  tbe 
tame  powers,    lb. 

9  Reports  of  the  standing  com- 
missioDionprs  most  be  made  to 
court,  and  th'en  judicially  pais^ 
ed  npoD :   otherwiaa  at  to  tbe 


36t 


360 


360 


361 


361 


361 


reports  of  the  special  commie* 
si'iners  appointed  under  either 
act :  they  report  to  tbe  clerk.— 
lb.  362 

10  When  the  standing  procession- 
ers  perform  tbe  duties  required 
bj  both  the  acts,  thry  make  but 
one  report,  aD'i  that  to  the  court, 
when  it  must  be  passed  upon  and 
ordered  lo  recora.    lb,  362 

1 1  One  who  attends  the  commis- 
stonero,  and  cross  examines  the 
witnesses,  and  takes  deoositions 
on  his  part,  cannot  object  for 
tbe  lack  of  notice.    U.  363 

2  Notice  to  meet  at  a  certain 
dwelling  house  near  the  land, 
and  thence  to  proceed  around 
the  land  and  take  te8timony,&c. 
will  authorize  the  depositions 
to  be  taken  at  the  corners  as  tbe 
business  progresses,    /d.  363- 


Prochaio  Ami* 

Se«t  friend  below  is  liable  for 
oo«ts  in  this  court  on  the  re- 
veral  of  the  judgment.  Yei- 
aer  vs  Stones  keirs^  189^ 


Protest 

Votary's  protest  of  the  demand  of 
•aymentof  a  ioreign  bill,  is  suf- 
ficient evidence  of  \Uv  c^emand, 
both  by  the  Lex  Mercatoria^  and 
our  Ktatute.     T\fkT  v$  Bank  of 

556-7 


Keniuckjf^ 


Publication  Orders. 

t  Certificate  of  (he  publication  a- 
«ainfit  an  absent  defendant,  must 
appear  to  bate  been  made  by 
the  editor  or  publisher.  Wiikin- 
9onv'  Perrin^  216-7 

Freeman  6LC.vi  Brown^  964. 


d  An  order  for  the  appearance  of 

an   absent  defendant  on  or  be* 

I    fere  the  calling  of  the  eause  at 
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Miiam  kc,  vt  Thotnasicn^  324 

3  Tb«  act  r«»qaires  a  c«  rtain  day 
to  befivtd  in  such  an  order.    A.  324|4 

4  Certificate*  of  the  publication 
of  order*  for  the  appearaooe  of 
absent  dpfendants,  must  show 
that  the  number  of  intrrtiont  re> 

3nired  took  place  b«>tween  the 
ate  of  the  order  and    appear* 
anoe  dajr.    lb,  325 


R^mental  Paymasters. 
iSee  Pasfnuutert,  330 


Quarentine. 


I- Widow  ii  entitled  to  the  man- 
•ion  hojse  and  the  whole  plan- 
tation, rent  free,  till  her  dower 
it  assigned  her:  by^  our  ttat- 
iile.  Chmlm  ke,  vs  Simnums^ 
heirs,        ^  338 

2  This  rieht  of  the  widow  doe* 
not  extend  to  the  enlarceinent 
of  the  farm.  fVhik  ice.  vt  Clarke,  642 


Recaption. 

See  Mortgagor  and  Mortgagee, 


eapplied  bj  a  moUoD  and  proof 
in  I  he  circuit  court.  Gentry  ice. 
v$  Huttheraft,  it44 

All  the  orders  tonching  the  ad- 
miniitration  ol  an  estate,  made 
at  different  termt,  coantitate  but 
OOP  record  of  bat  one  ease. — 
muUtfsBroten^  448 


Register  of  the  Land  Officer 

Hi»  certified  cttpiet  of  the  papers  in 
bis  ofiice  are  made  evidence :  not 
his  certificate  of  the  date,  a- 
mount  or  as*i^mf nt  of  n  war- 
rant.    Sowlinetvx9sPollo€k,        43 


Register's  Deeds. 

fHH^ci  of  the  H^'^iftarU   nie  and 
deed.     BtighVt  feme  m  JiCiseU 


385 


'   Recognizances. 
9^e  RepUoin  Bonds.  550 

Records* 

1  Transcript  ol  the  record  of  ca^cs 
(between  other  parlies,  compe- 
tent to  prove  the  fact  (hat  such 
proceed inirs  were  had  and  «ich 
jndgmnnt  rendored  :  where  such 
matter  is  relevant. 

2  In  maktog^  out  title  under  a  »he- 
riff's  depd,  *o  much  of  the  re- 
cord of  the  judgment  only,  is  ne- 
cessary as  may  be  required  to 
show  the  detendant  was  before 
the  court.    McGidre  vs  KounSy     386 

3  Exhibits  a fted  on  the  hearing  of 
a  chancery  canse  is  part  of  the 
rocerd,  and  their  loss    may  be 


See  Paymasters. 


Relators. 


380 


Relief  Laws. 

See  ConsUtuUonalLaw.  10-11,  50 


Relinquishment. 

See  Conveyaneet.  547 

Remainders, 

Contingent  and  vested,  ice.  390-1 

Rents. 

I   Principles  of  an  acconnt  for  rents 
and- improvements:  caae  at  corn- 
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Steventon  &«.  vt  Dtoi' 


See  Attignor  and  Obligor, 


149 


366 


^  Intereit  and  rent*  between  vea* 
dor  and  vendee  oacHt  to  run  to- 
gether.   Dooif  Su.  »t  Phei)Mf       €38 


Replevin  Laws* 

Aott  allovrinfl:  a  replevia  of  two 
years,  unconstituttonal  ai  to 
previout  contractt.  StepkensonU 
vim'^r.  iu.  vt  Barnetl  kc.  50 


Chief  Jttitioe  dissenting. 


3  Distress  for  rent  in  England: 
and  bow  officers  there  may  jus- 
ttfy.    Jarman  vt  PatUrton^         •  650 


^Reorganizing  Act" 

Cases  tranfferred  from  the  Kew 
Omrt  to  thii,  by  the  act  of  Jan- 
nary,  1827,  have  the  same  roles 
applied  to  them  here,  at  thouf^h 
they  had  orif^inateil  in  this  conrt. 
CatUeman  ice.  vt  Holmet  Sic, 


5Q 


Replevin,  the  Action. 


Replevin  Bonds. 

1  Motion  to  qnasb  a  rpplevin  bond 
cannot  be  made  a  iter  the  first 
term  next  succeeding  the  return 
day  of  the  fimt  executiofi  i«sued 
thereon.    H'rpkins  vt  ChamUrt^    260 

2  Bond  taken  by  the  proper  oi^- 
cer,  and  having  the  character- 
istics of  a  replevin  bond,  paya- 
ble at  a  periofl  prescribed  by 
law,  for  snob  bonds  in  any  case, 
is  a  v»lid  jiidgm^'Ot  bond  till 
quashed;  however  palpably  er- 
roneous it  may  be  in  amount,  or 
in  other  respects,    lb.  dCO-1 


1  Defendant  in  the  execution  br 
which  the  property  was  seized, 
cannot  regain  the  possesion  by 
the  writ  of  replevin ;  othfrwise 
of  ttranicers  to  the   process.— 

B  vldtntt  AhtxandcTy  427 

2  Action  of  replevin  is  not  eonfia- 
ed  to  cases  of  distress,  but  i«  the 
remedy  for  any  wrongful  iMng 
the  property    of  the  owner  out 

of  his   possession,    lb,  426 

3  Judgment  for  the  defendant  in 
this  action,    lb.  427-9 


3  TwetUy-f&w  montkt  the  time  for 
thepayment  of  a  replevin  bond 
is  equivalent  to  the  two  yeart  in 
the  statute.    lb. 

4  Ninth  section  of  the  act  of  1820, 
authoriringa  replevin  for  twelve 
months,  of  executions  iMued  on 
recoicni nances,  d(»es  not  apply  to 
recognisances  entered  into  after 
that  enactment :  but  applies  to 
prior  eates.  Sinmton  ke.  vt  F. 
and  M.  Bank  of  Lexington,  560 


Repugnance. 
See  Sheriff  U  Return,  53^ 

Rescission  of  Contracts,. 

See  •Attignorand  Jtttignee* 

1  If  the  purchaser  get  Any  thing 
by  a  fair  contract  after  the  con- 
Toyanoe  with  warranty,  he  must 
look  to  that  and  not  come  into 
equity.    BowHrketuxvt  PoUoekf    34 

Purohiser  in  such   ease  baTinr  ■ 
got  nothine  and  not  having  paid 
the  purchaii  money,  may  resist 
the  payment,  and  have  a  rescia* 
sion.    lb.  34 

3  Sale  of  the  devisee  of  patentee 
made  under  the  mistake  of  both 
him  aud  his  vendee,  as  to  his 
ricbt,  shall  be  set  aside  on  the 
discevery  of  the  mistake:  even 
after  conveyance  made.    Jb,         ^ 

4  U  is  no  Direction  to  the  resciiiion 
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of  a  contract  on  the  ground  of 
the  mistake  of  the  ven>ioi  in  iop- 
po-lnir  he  had  •ome  title  when 
be  had  n  »ne,  ibat  a  convey anco 
with  warranty  against  certain 
per^ontiwho  *rere  al»o  without 
right,  had  been  executed.     lb. 

Chief  Justice  Bibb'f  dissent  and 
opinion. 

4  Where  the  contract  U  fair,  and 
the  purchaser  ttk»'>  a  w.irrdiity, 
he  milt  rely  on  tbnt,and nut  ap- 
peal  to  equity.    /*•  ^^"^ 


33 


34 


»Z 


5  When  the  Tendee  recoveri  of 
vendor,  for  failing  to  convey,  he 
mutt  surrender  posMwion,  and 
cannotreUon  an  outstanding 
UtSe.    Logon  m  SUeU's  hein^       106 

8  Whan  the  vendee  or>mes  fur  a  re« 
tcit«ien,after  reieivinK  a  convey- 
ance, he  mutt  shew  the  defect  of 
titi'-,  and  that  be  has  no  remedy 
at  law.  ^  BtynevsOibeU, 

7  After  receiving  a  conyeyancf^nn- 
der  the  e»ecutf>ry  ««ioement, 
the  vendee  is  pre*um«d  to  have 
Insiiecte  »  and  received  the  title 
papers.    /6.  **' 

■  Surety  of  the  purchaser  cannot, 
on  the  bi'l  and  prayer  oi  himself 
only,  obtain  relief ajcaiiist  his  ob- 
ligation on  the  ground  of  fraud 
in  the  sale,  without  showing  his 
prinoipal  and  vendor  had  combi- 
ned to  defraud  bim*  Brown  ice 
Wright^ 


money  depreciated  one  haU; 
ani  afterwards  the  judgment 
quashine  the  sale  anl  sale  bond 
ia  reversed,  the  plaintiff  may 
proceed  on  the  sale  bond  for  spe- 
cie, the  defendant  may  have  res- 
titution of  the  bank  pap«r,  and 
th«*  pnrcbater  shall  bold  the  land. 
QrajftonvsLiUsfandBtOioek^ 

l^issent  and  opinion  of  Chief  Jat- 
tice  Bibb. 

i  But  if,  in  snch  case,  defendant 
and  purchaser  concur,  the  value 
in  specie,  not  dollar  for  dollar, 
of  the  bank  paper  paid  on  the 
judgment,  may  be  credited  on 
the  execution  on  the  sale  bond, 
and  the  defendant  retain  bis  land. 
lb. 


17 


10 


J  AstothesherifPiCommismonin 
•uchcase.    /♦.  ^»  ^* 


39' 


Res  Gesta. 

Uefinition  of  the  ru  g^^^} 
whit  evidence  onderwat  bead. 

Tmneifvt  £ftox, 


17 


14 


■hief  Justice  BibbN  dissent. 

It  teems  that  the  vaiue  of  the  pa- 
per, when^MJ^i*  to  bt,  rmttoredoa 
reversal  oi  the  proceedings  nnder 
which  it  was  teoovered.     Ik. 


Where,  after  the  decree  of  the 
circoit  court,  lesoindin?  the  con- 
tract, the  vendee  was  in  povaes- 
•ion,and  surrender*  to  the  vendor, 
when  th»it  decree  is  reversed 
here,  and  the  contract  affirmed, 
the  vendee  i»  entitled  to  restora- 
tion.   Coitiemati  w  QmUu  itc.      177 


t» 


89 


RestltatioD. 

\  Where,  on  the  quashing  of  a 
■ale  of  land  under  execution, 
made  on  a  credit,  the  plaintiff 
takes  an  execution  on  his  oricj- 
pal  jiidrment,  ^nd  pndor*e*  it 
for  hank  paper,  and  collecU  thai 


Revenue. 

Effect  of  Register's  deed. 

Revivor  of  Bilk. 

Revivor  of  decr^^e*  and  »uits  in 
chancery,    hyltvt  Bra^rd^        H* 

I  Where  the  cause  survives  a- 
gainst  the  representatives  of  a 
d#?f«ndant  who  die*  before  de- 
cree, either  a  bill  of  revivor,  or 
original  bill,  may  be  mainUin- 
ed.    lb,  "^ 

3  Lapse    of  time  from   filing  the 
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otiginal  bill,  omistlon  to  terve 
the  (iriiiinal  delendant  with  pro- 
cess, ami  a  final  disposition  of 
the  cau«e*a9  to  the  other  defen- 
dantf^i  no  ground  of  objection 
to  the  bill  of  revivur,  in  such 
case.    lb. 

,  Where  a  defendant  dies  after  an- 
swer, th»  bill  may  be  revived  a- 
gainst  his  repreReiitatives  by  an 
order  of  court,  but  tiie  represen* 
tatives  must  be  served  with  a 
copy  of  the  order.  BeniXy  vt 
Gregory  Sic, 


Sales  Conditional. 

Marks  distini^ui^liin?   conditional 
sales    from   mortgages.      Davis 


Setoff  in  Equity. 

1  Where  one  obligation  forms  the 
consideration  of  another,  and 
one  oi  the  parties,  withoot 
performing,  removes  from  the 
1^^  state,  having  assigned  off  the 
oh1it<ation  to  him,  the  other  par- 
ty miy  be  relieved  in  equity  a- 
gainsta  jud^mi  nt  recovered  by 
the  nssigneee.  Aldridgc  vs  Bir- 
neyite. 

ngqi  tn  the  bill  in  sach  case,  it  is  not 
\  necessary  to  make  the  orie:intl 
obli;;et,  atsainst  whom  th*.-  com- 
plainant sets  up  the  obligation 
he  relies  on  for  t!ei-off,H  party :  he 
may  proceed  without  him,  a?  in 
case  the  set-off  had  been  plead- 
ed at  law.    lb. 


635 


Sales  Pendente  Lite. 

Conveyance  by  the  vendor,  who 
had  received  the  possession  af- 
ter a  decree  of  the  eircuU  court 
rescinding  the  sale  made  before 
the  entry  of  the  mandate  of  this 
court  reversing  the  decree  and 
affirmine:  the  sale,  is  a  transac- 
tion pendente  Hte^  and  does  not. 
effect  the  vendor's  ric^ht  to  the 
possession.  Castkmants  Combs 
Sic, 


345 


346 


380 


Scire  Facias. 


See  Jimendments. 


602 


1  Against  bail  cannot  be  main- 
tained till  after  a  ea  m,  and  that 
having  been  aboliohed,  there  is 
fioio  no  remedy.  Pisteetvs  Owsley^  130 

^  On  a  judgment  in  ejectment  for 
a  writ  of  habere  fcLCias^  the  term 
recovered  in  the  premises,  muj»t 
be  set  forth.  Wood  Sic,  vs  Cog- 
hill^  601 

3  No  writ  of  possession  nor,  scire 
facias  to  have  ^unh  writ,  can  be 
maintained  affer  the  expiration 
of  the  term.    lb,  601 


One  for  whose  ase  an  action  ii  v 
prosecuted,  is  a  necessary  party 
to  a  bill  by  defendant,  for  a  set- 
off against  the  judgment,  and 
may  show  his  af>signment  prior 
to  complainant's  demand,  or  rc- 
p»l  complainant,  for  the  usurious 
consideration  of  his  claim,  he- 
•ore  the  consideration  of  his*  as- 
siiifnm«*'it  can  t>e  enquired  into. 
Tripleti  St  Tumervs  Chx,  I9t 

Set-off  in  equity  allowed  only 
when  it  appears  there  is  some 
obstruotion  to  the  recovery  of  ' 
the  demand  at  law,  or  there  is 
an  agreement  to  set-off,  a  con- 
nexion between  the  demands,  or 
other  circumstance  to  give  the 
chanreHor  jurisdiction.  Trimbie : 
vs  Taxd,  45^ 


5  Ca  es  in  which  lets  off  in  equity 
may  be  allowed.    lb,  457 

Statute  of  af>t-off  at  law  has  not 
enlarged  the  jurisdiction  of 
courts  of  equity,    lb,  45T 


Set-off  at  Law, 

Principle  of  the  common  law  a- 
gaio'it^eit  ojf,  before  the  statute. 
Trimble  vs  Taul^  458 
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8ever«iDce* 

tPiemimg  im  Cknetrjf^ 


»*^ 


Modooi  ac*sM*  <<»««  «b4  their 
Mr«tics«(ior  liifiac  to  accoaDt  <br 
Ike  coaatj  levy  «iMi  silicia  isim, 

tWfli  joaUbfz    bml    aatrafljf    a- 
gaiBft  'b-  •beriff  w  his  Hirties 


SberifTs  Deed. 

1  Itiittof  ii«^Ptur7,iD  a  fberilTa 
de^!  lor  laBff,  to  recite  the  ca«> 
cvtioB  wAfd  for  word :  bat  a  re- 
fsreae^  toan^iieacription  of  the 
writ,  fveitiiic  the  mat*  ri-tl  parts 
oi  It,  is  mficieot.  JUrGurrr  4te. 
fff  JTtvifis*,  967 


"^  Fmiitf,  39S 

.  Wb<*fr  the  sale  naile  on  credit^ 
for  CofaAODwe^lth^s  paper,  ac- 
cording  to  an  enAor»t  ment  is 
q-iashed  aftpr  the  sal<*  bond  has 
tKen  paid  to  the  plaintiff,  be  can 
bav^  execution  for  specie  and  be 
reqniivd  to  restore  onlj  the  valae 
or  tne  pa  M^r  when  receired.— 
GnqfjoR  xt  LiDy  ice.  14 

>i4*ent  and  opinion  of  the  Chief 
Justice.  17 

i  One  who  purchases  coods%t  she- 
riff's sal*-,  and  teds  to  another, 
frofli  whiffls  tbey  are  recov^-red 
bj  paranoont  title,  becom*;*  im- 
mediately entitled  to  his  recov- 
er} ,  before  vatiffjinc  bis  vendee: 
liecaafe  hi*  re«D«.n-ihiHi«  it  fixed. 

3  Porcbaser  may  recover  of  the 


C  An  omission  of  the  na-ves  of  part 
of  the  di>reodants,  in  th^'  reci- 
tal of  the  execofion,  iB  not  ar- 
terial, where  it  atipears  the  in- 
terest Of  all  the  defendanis  de- 
fcribed  as  the  heirs  of  R.  J. 
Iras  soldaad  conveyed,     fk       387 


Sheriff's  Return. 

In  the  retnm  of  the  sheriff  of  the 
execution  of  a  writ  of  potses* 
sion,  certifyittf  be  had  deliver- 
ed the  possession  of  the  land,  a 
clause  statinif  he  bad  excepted 
for  the  defendant  the  icrowin? 
com,  it  reptirnant  and  toid,  and 
plaintiff  ha*  no«ses$ion  of  all. 
FoiUrvs  Fletcher  - 


Sheriff's  Sale. 

1  In  bills  in  eqnity  (o  set  a*ide 
sheriff 's  tale  ot  land,  the  chan- 
cellor  will  not  consider  legal  ob- 
jections except  a*  evid*»no«»i  of 
iinAiirness.  Blight's  heirs  l:c»  Vs 
Tobin  ^c. 


536 


sheriff  in  inch  case.    A. 


i  Defendant  in  an  execution  h  not 

TVBf^B»thJv    kfr  ant  tfifCtOfiiDZ  At 

the  sale,  dt*ea«<e«  o(  his  slaves,  or 
other  deipct  in  the  property  ex- 
posed «o  s^le :  he  is  iiot  vendor. 


2oe 


381 


5  Parrbaser  under  a  contract  with 
i'efendant  that  he  may  redeem, 
holds  m  mortga2;e.  Sc«  Moriga* 
get.  480 

Pnroba*er  under  the  executions 
of  bonajide  creditors,  is  not  pro- 
tf-cti-d  by  iheir  merit  in  bis  pur- 
cba.oe  he  mrtkes  in  combination 
with  the  d»  btor,  to  binder,  delay 
or  defraud  other  creditors,  fb- 
der  Sic.  vs  Standifitrd  dtc.  485 

Gquity  has  jurisdiction  to  set 
a«ide  sheriff's  sales  of  land  un- 
dpr  execution"  of  fieri  fietas, — 
Blif^hVs  heirs  9s  TkAtin  See,  615 

In  «nch  oases  the  complaioaot 
K'^nerally  will  be  required  to  re- 
store the  purchase  money.    76.    615 


616  9  Bills  for  relief  against  the  ebe- 
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riflr*i  talet  of  land  are  not,  like 
motions,  limited  to  one  ydar. — 
Jb.  615 

10  OretU  inadequadj  of  the  price 
is  II  heavy  oonitderution  against 
a  tberiffU  tale.    lb.  616 


i\  Qaery.  lithe  the  fact *- of  the' 
attofDejr  for  the  pUiotiff  in  the 
ezeonrion  becoming  the  purcba- 
•er  of  the  land  at  the  aheriff^a 
■ale,  a  fatal  objection  to  the 
•ale?     Jb. 

13  If  not,  it  is  a  circumstance  to 
induce  the  court  to  soiuteniie 
the  parcbase  with  the  greater 
•trictnest.    Jb, 


13  Purchaser  having  purposely 
misinformed  a  person  intending 
to  attend  and   purchase,   of  the 

.the  day^of  sale,  is  evidence  of 
fmud.     Jb.  617 

14  Fact  of  the  attorney  of  the 
plaintiff  having  sent  the  ezGcu- 
tion  to  another  county  and  spe^ 
dilv  effected  the  «aie,  without 
defendant's  knowIedge,evideDco 
of  fraud.     lb,  617 

'15  Acts  of  one  partner  in  the  pur- 
chase, to  effect  a  fraudulent  pur- 
chase at  a  sheriff's  tale,  imputed 
to  all.     Jb,  617 

16  Vendee-,  withoutnoticeof  fraud- 
dleut  purchase  at  sheriff 'n  sale, 
not  affected  by  the  fraudulent 
purchase :  hut  the  purchaser  un- 
der the  Piecution  must  ucooiuit 
for  the  proceeds  nf  ku  aale  to  the 
former  owner.    Jb.  619 

17  Purchasers  not  affected  by  ir- 
regularities of  the  officer:  but 
the  officertdre  liable  to  the  par- 
ty injured.    Jb-  622 

18  But  where  the  purchaser  is  the 
conductor  of  thesalp,and  knows 
of  the  irregulanties,  the  chan- 
cellor may  compel  him  to  sur- 
render the  title  on  receiving  his 
money  back.    76.  622 


iO  Chancellors  have  ordered  re- 
sales of  property  sold  under  ec- 
ocution  at  enormous  sacrifices. 
76.  62 

gig  21  Controller  of  the  czrcutio)i,hav- 
ing  prc'vi  nttd  the  shrriff  irnta 
first  selling  the  personal  proper- 
ty surrendered  by  deretiuant  to 
be  Sold,  without  notice,  and  then 

616]  Purchased  the  land  hirneeU,  com* 
pelted  to  lubmit  to  redemption. 
Jb.  633 


mit  A  redemption  of  land  sold 
under  eiecntion,  on  the  ground 
of  theconduot  of  the  sheriff  and 
purchaser,  where  a  court  of  law 
would  not  set  aside  the  sale.—- 
Jb. 


622 


Slander. 

1  In  counts  in  slander,  the  words 
are  to  be  taken  in  neither  the 
milder  nor  more  eri^vous  sen?e: 
bat  in  that  the  nearers  would 
understand  them.  McGoitan  vs 
Manifee,  .315 

2  ExprcPsion«  of  suspicion,  or  opin- 
ion, may  amount  to  slander. — 
lb,  '  315 

3  Formerly  the  words  themselves 
must  designate  thcf)er8on;  now 
the  colloquium  may  doit.     lb.     315 

Confirlence  between  witness  and 
defendentj  injuction  of  secrecyj 
and  the  like,  no  objection  to  the 
proof  of  the  publication  of  the 
ylanderwus  words.     Jb,  9if& 


Slaves. 


See    Executors 
tors. 


and 


Jidminitlra" 

247,  642 


►  Bar  by  Ijopse  of  Time^  27 1  -2 
Devises^  300 


19  Equity  may  interpose  and  per- 
Vol.  VII; 


A  Where  oompc ten twitnaMer.  See 
I     Witnessesy  91 

1  R. 


Digitized  by  VjOOQ IC 


730 


MONROE'S  REPORTS. 


9  Their  Heelamti«mt  at  to    fhinr 

deuce  ill  coMtrovpr*icf  brlwcvn 
Vf*ntt4>r  Atid  veiiilee,  in  reUtion 
to  I  heir  toawlucu.  Tum^jr  p* 
Knox,  B3-Sal 

3  HeUl  byoop^rf^nert  majbttolil 
and   the  procecdt  divideii.     bee 

4  Children  of  a  Temale  tlivf*,  bom 
in  the  time  of  nn  estate  (or  life, 
go  with  her  at  the  termination 
of  tfM  |>ar(iou)ar  estate,  to  the 
remainder  man,  an<i  not  to  the 
t»  nant  for  life.  Miller  el  uar  rr 
MeCielland^  232 

See  Deviteg,  333 


5  Sharet  of  a  child  djrin|^  within 
a«o,  in  the  tiavra  and  chntiels 
of  hifl  dece<ito<t  faiht^r*  e«t.ito; 
bow  they  patt«     Jrvin  vt  Divine^  247 

6  Remainder  in  the  ilfivpt  nssten. 
•d  to  the  widow,  go  to  the  exco* 
utnrsto  be  sold,  according  to 
the  will.    DeaiVs  heirs  us  Dearies 


7  8ale«  of  tbpm  and  tbf ir  hire  by 
executors  and  administrators.  See 
that  head. 

8  Slnreihnvp  no  ri<hit  ipctirrd  to 
thorn  by  the  constitution,  •  xoi-pt 
the  trial  b\  p"tit  jiiry  in  rasts  of 
felony.    Ja»-man  vs  Pattrson, 


339 


C45 


12  TojaMify  the  damage  o#nef 
o(  ft  p  fhivf  v«i«taifif  li)  lit«  im- 
pn^i  iiincnt,  uti«Ur  ctdor  ol  ihc 
ia\M'  prohibit tiif[  (heir  wandering 
Ht  larre,  Ibe  defendant  raoft 
ehow  the  caie  exitted  to  jnttify 
tbeir  arrest.     lb.  €48 

13  Qtipfjr.  I»  the  ex  pnrte  jwdff- 
ui-  ftt  of  tti»>  juttire  ordering  ■ 
a  pIiivp  fonnd  from  home  lo  be 
piini«b(*d,  cunr]u«ivo  in  an  ac- 
tion by  the  owner.     76.  649 

See  Conttitutional  Law* 


Specific  Performance. 

See  Parties  in  Chancery^  477 

I  To  obtain  a  tpecific  perforn- 
Hnce,th(*c<MnplHinnntfnu«l  fh«tw 
the  prrformnnce  of  thf  condi- 
lionc  precr  lent  on  hi«  psirt,  or 
ac'-.oiint  for  hi»  failure,  and  thaw 
th;it  bis  defalcation  it  a  proper 
8U'>iect  for  comppnration.  Ste- 
ven ton  el  xtx  vs  ZhinlapU  and 
BHg/U*s/mn^  142 

142 


See  LoecUicns^ 


9  In  other  reipecti,  slaves  are  rc- 
l^ardcd  by  oui  Jhw,  ks  in  Rome, 
tiot  as  per«o/i#,  butuA  things^   lb,  645 


10  Stntiite  authorizing  the  trust- 
ceg  of  Richii»ond  and  u(ht>r 
towns  to  cni>*«  sIutps  jroin^  nt 
larp^p,  hiring  themselv<>c  and  tra- 
ding in  their  towns^tobecotnmit- 
mitted  to  jail  or  hirei!  out,  wifh. 
out  notice  to  their  owners  is  val- 
id,   lb. 


It  Slaves  found  on  tbeplnrttation 
of  other?,  without  pnas  or  law. 
fill  bunsineff,  moy  be  ohastiied. 

lb. 


Decree  for  a  conveyance  in  fa- 
vor of  an  obUeee  who*e  oblieor 
hfid  the  bond  of  thn  hoMcr  of 
tb»»  title  br  tb*»  aMigHfiient.— 
SproiUe  See.  vs  IVirianVs  keirs^        196 

3  In  the  n»ficnmpnt  of  a  bond  for 
l^nd,  it  is  urifierstood  the  rs<« 
sienee,  inim'»dinte  or  remote, 
shall  tMke  a  oonvpyanre  fiom 
the  obligor,  eKprr*<ioe  Ihe  con- 
siderntion  the  otdigor  received, 
not  what  the  assignee  paid.    lb.  196 

I  One  who  covenants  to  convey 
when  he  eeta  the  title  from  an- 
other, mu«t  ufethe  projier  means 
to  obtain  it.    lb.  197 

5  When  the  bond  for  land  is  to  the 
wiO',  the  decree  onghr  to  direct 
the  oouTeyance  accordingly, ami 
not  to  the  husbaod.    lb.  197 


947  6  In  a  decree  for  apecilc  perfom- 


646 


Digitized  by  VjOOQ IC 


INDEX. 


731 


aiie0  th«  ohhneellor  oap;ht  nt 
onoe  to  render  ii  Anal  decree  ibr 
m  convey  it  nee,  ami  atterwairds  if 
not  coiuplicU  with,  appoint  a 
cominiMioiier  by  ciecretal  order, 
and  to  have  the  decreo  exe- 
cuted,    lb. 

7  fn  a  bill  by  an  attignee  of  a 
bond  lor  land ,  the  atKignor  it 
not  a  neaetsary  |)arty ;  but  if  a 
balance  of  the  parch  ate  money 
remains,  ih.it  mm>l  be  paid,  or 
the  land  m>u  Ite  •ui>it'cted.  ifm* 
nedy  vt  Dq»U*  den.*ee$  &c. 

8  In  executing  contracts  of  sale 
and  re-sate  upon  different  con- 
sit  leratioup,  de<>d  of  convey  uDce 
ought  to  be  made  by  Odch  part^  : 
it  saeius.     Ilh 

9  Propo-ilion  of  the  vendue  to  take 
the  lilie^  Mich  a*  it    was,  if  the 

'vendor  wouhl  receive  paym«nt 
in  the  depreciated  currency,  not 
having  been  acceded  to,  given 
noein-ct.  IVi'iV  rcp'#.M  Rich* 
ar^-«n'«  heirs  kc, 

10  G^ntty  wtU  not  enforce  a  pur* 
chH«e,  where  the  venlor  cannot 
recover  at  law,  except  where 
the  complainant  shows  a  ffaffi- 
«ient  excuse  tor  his  failure, 
or  that  his  forfeiture  of  his 
contract  at  hiw  had  been  waiv- 
ed by  the  vendee,    lb. 


197 


375 


37 


656 


purchaner  not  bound  to  fim  tht 
ri»l£  in  such  cases.    lb.  658 

15  Parchaser  it  tcerot,  cannot  bo 
compelled  to  accept  a  title  made 
out  by  pretujiiption  from  length 
of  possession,  held  by  vendors 
under  executory  contracts.     lb,    658 

16  Contract  for  sale  of  land  by 
the  husbands  of  the  /«nf#,  own- 
ins  the  fee,  cannot  be  enforced 
without  a  privy  examination  of 
the /ftnci,  and  their  free  con- 
sent entered  of  record.    Ibx  869 

17  Infant  children  of  the  deccated 
wife  cannot  be   diverted  of  the 

I  fee  In  lands  descended  on  them 
from  their  mother,  to  fuWI  their 
fdther^s  contract,     ib.  680 

Ifi  Effect  of  the  vendee's  accept- 
ance ut  a  deed  of  conveyance, 
in  lultilment  of  the  contract,  as 
a  waiver  of  hit  objection  to 
the  title.    Ib.  660 


656 


II  Q»i<?ry:  whether  a  pnrchater 
can  be  compelled  to  accept  a  ti- 
tl6  ohtainetl  by  a  decree  against 
unknown  heirs,    /6.  657 


It  Time  may  bo  material  where 
the  contract  i*  mutually  depen- 
dent and  the  remedy  at  law  is 
not  lost,  and  the  forfeiture  not 
waived.    Ib. 


State. 

1  Not  liable  to  be  sued.  See  Coni'*^ 
monveaiih,  *^l 

i  Not  embraced  by  itatote  unlest 
espre*«ly  named.  8eo  CndiUn 
of  Ou  SiaU^  443 

Statataiy  Bonds. 

Bonds  taken  at  such,  but  with 
more  onerous  conditions,  not  of 
course  invalid.  See  Injunction 
Bondtf  *-6 


657 


13  That  the  decree  agnintt  un- 
known heirs,  is  erroneous,  for 
the  lack  of  the  affidavit,  is  an 
objoefioB  to  the  title  thus  obtain- 
•d.    Ib. 

14  Efl^t  of  ponetsion  in  porfect- 
iaf  and  proving  titles  to   land: 


657 


Statutes. 


See  Feet  of  Clerkt. 
— — .  Distribntcet, 
Bail. 


c 


Trespass. 


90-1 
175 
130 
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Fr«idtuidP«rjariet.  566 

-•^-  Scire  Faoiai,  ISO 

-— —  Gonstittttional  Law. 

——iUplefin  Lawi« 

—  Esecutiont. 

— —  Patent!  for  Land. 

— —  Graots  bji  Statute. 

— —  lojupction  Bondf .  3-6 

— —  Liinitationt. 

I  Held  to  be  unconttitutioMil. — 
See  CotitUtutional  Law^  544 

S  Tbe  act  allowing  defendant  in 
ejectment  to  re)^  that  the  letsort 
of  Ibe  plaintiff  hud  not  paid  the 
taxe«  on  the  land,  applies  ex- 
Qlusively  to  the  Federal  Court. 
BUghVt  lessee  vs  JStiweil  ice,  269 


towns  wRh  power  to  ptohibil 
Slaves  from  goin^;  at  large.  Jv^ 
man  vt  FlaUenoTij  (.46 


See  Constitutional  Late. 


644 


10  or  mter  states,  hnw  proved  io 
our  courts.  See  Ltnffs  of  Sister 
States^  584-6 


Sundays. 

Litigaats  not  required  to  trayel  ob 
Sunday.  3tulkU  heirs  vt  Thawte 
Of'  hein^  51 


^ 


3  Law  against  the  sale  of  land  in 
|he  adverse  possession  of  anoth- 
er, does  not  apply  where  the  oc- 
oupunt  so  hoi. J  that  he  Is  bound 
t^iurrender  without  quosttoning 
ircndor»s  title.  CastlemoH  vs 
Combs  ke»  276 


4  A«i  subjecting  ehoses  in  action  to 
thepajpoient  of  debts  does  not 
extend  to  the  debts  due  the 
State  or  the  Until d  States.— 
Dimne  vs  Uarvie^  443 

5  State  IS  not  embraced  by  a  gen- 
eral law  unless  expretfly  nam- 
ed,   lb.  ^        ''  443 

^  Statute  of  Kentucky  in  relation 
to  actions  on  bonds  with  condi- 
tions— copied  from  8  and  9  Will 
III.    MeOuirt  ifs  Drimbk  Ac.         12] 

7  Cases  of  the  application  of  the 
Statute,    /*.  122-37 

8  Act  of  1819,  for  the  benefit  of 
usurers.    See  Wru/y,  5Q$] 

9  Vesting  the  trustees  0/  certain 


Sureties. 

1  Cases  between  obligee  and  ncr«fy. 
See  that  head.  398 

2  Action  at  law  by  one  surety  a- 
gainst  another,  for  contribution, 
is  on  the  imphed  simple  cootrnot, 
and  not  maintainabJe  against 
tbe  heirs  only.    lb.  494 

Remedy  of  one  surety  against 
another  for  oootributioii  was  4^0- 
cieutly  in  equity  un I j,  but  the 
common  \aw  courU  n<»w  enter- 
tajn  the  jurist!  uti on.  JLansdaWs 
admW.  6u,  vs  CoXy  403 

I  Motion  ^y en  by  the  statute  in 
•lich  ca*e  to  one  surety  lor  con-, 
tributioo  aeainst  the  otb<  r  and 
his  "l^al  representatives,^'  lie* 
against  the  executor  or  admin- 
istrator only,  and  does  not  em- 
brace the  heirs.     lb.  494 

Such  was  the  construction  of 
the  statute  of  Virginia^  of  which 
the  act  of  1796,  is  but  a  re-en- 
actment.    lb,  495 

Heirs  in  such  cases  may  be  sub- 
jected by  the  formal  action  or 
bill  in  equity,    lb,  406 

Ad  aoknowledgment  of  a  surety 
that  he  reinaioed  bound,  made  in 
ignorance  of  the  effect  of  the 
novation  between  the  creditor 
and  principnl,  i«  not  obligatorf. 
Robinson  w  QfifK  Ac,  54 1 
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8  An  agreement  of  the  creditor  to 
give  the  priacipul  debtor  further 
time  is  a  release  of  the  surety. — 

lb.  541 

9  Stipulation  in  such  case,  that  if 
the  new  agreement  is  not  per* 
formed,  the  original  contract 
shall  remain  obligatory,  will  not 
bind  the  sureties  unless  tfiejf  as- 
sented,    lb.  541 

Surprise. 

New  trial  awarded,  moved  on  the 
ground  of  surprise,  over  ttie  opin- 
ion of  the  circuit  judge.  Price 
vs  Ford,  339 


Time. 

I  "Twenty  four  months"  in  the 
time  of  the  payment  of  a  replev- 
in bond,  is  equivalent  to  the  two 
years  directed  in  the  statute. 
Hopkins  vs  Chambert^  26$ 

*»For  the  space  of  one  month  af- 
ter the  return  day"  and  ^^within 
one  month/rom  the  return  da_) ,'' 
are  equivalent  expressions.  Oore 
vi  Hedges^  52| 


Vendee 
them. 


Survivorship. 


See  Conve}  ances  poMstm, 


See  Husband  and  Wife. 

Burvivor  of  husband  and  wife  are 
entitled  to  slaves  to  which  she 
becomes  entitled  during  thie^  cov- 
erture, but  which  are  not  reduo 
ed  to  possession,    Jrvine  vt  Di< 


216 


246-7 


Taxes. 


1  Effect    of    Register'?     deed. 

BligkVi  lessee  v*  Atieell  Slc. 

2  Paid  by  the  occupant  allowed  in 
the  acctiuiit  with  iuiprovements 
on  the  reiTfasion  ol  the  coittruct. 
sUt-ensonetux  vt  Dunlap^s  and 
BiighVt  heirs, 

3  The  9th  section  of  the  act  of 
Janonry,  1825,  allowtnif  the  de- 
fendant in  ejectment  to  put  fn 
issue,  that  the  taxes  have  not 
been  paid  on  the  land,  applies 
to  oases  in  the  Federal,  and  not 
to  the  state  conrts.  BUghVs  les- 
see vs  Alwell  &c. 


Title  Papers. 

seems    to  he    <»ntitled 
Payne  vs  Cabell, 


to 


$03 


Titles  to  Land. 

See  Conveyances^  kc.  Sec, 

Where  two  or  more  titles  unite  in 
one  per«oii,they  are merjced,  and 
his  subsequent  ct>»veyHnce  of 
r«n«»^  P«M«*Ail.  Zioganvs  SieeleU 
heirs. 


108 


268 


Towns. 

Trustees'    power    in    relation    io 
slaves  going  at  large.  See  Slaves,  646 


Treasurer. 


149 


269 


Cannot  be  made  party  to  a  suit  as 
the  holder  of  the  money  of  the 
state.    JMvme  vs  Barvie, 


Trespass^ 

See  Ltberum  Tenementum, 
Novel  Assignment, 


Tenants  in  Common. 
9ee  Grants.  31-2 


449. 


1  {/;  in  an  ftctinn  under  the  stat- 
ute, for  damage  to  a  beast^  fO'« 
flioted  by  the  defendant,  wHbin 
his    MilMent    inolosare*,     t^e 
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piniiitiir  rail    in  provinfr  R  caie 

witlitn  the  iirt,  lie  iiiay  yet  re- 
cov  r  lit  cMdiiuaii  law.  Stew- 
art vs  Jt  wrU^  1 1 1 

2  In  Hc.tioii«  nf^nin^  the  oificpr,  or 
l>hiiiilitf  in  tht  Ji.  fa.  by  u  itrtin- 
cer  i-lntiuin^  th**  kooiIs;  to  lunke 
out  the  (ii  ii'Oce,  thit  the  fiuods 
w/frt:  hehi  by  iilaiiititf  in  Irautl 
of  the  execution  crfiiit>>r,  the 
ju^gfntnt  muH  be  produced. — 
Sanden  vs  Vance^  212 


tbejnrjr.     lb,  S13^ 


Trustees  of  Towns. 

t  Their  potter  c?er  tlarei.  See 
Sianet^  646 

2  Effect  of  their  orders,  made  io 
fe^ftioti,  in  rflation  to  claims  to 
town  lots .     See  Ijtxingtony  25 


3  Trover  or  tretpaM  liei  at:aintt 
b<ith  the  sheriff  nud  phiiiititT 
who  cnimei  him  t<i  ieize  my 
p;ood«  tiiidfr  an  exfcntinn  r- 
gainst  another.  Sanders rs  Vanee^  213 


PluiniifTintiit  huve  the  po««»9- 
•iofi  tn  III  lintam  tre^pust.  Fos- 
ter vs  Fletcher^ 


536 


Trusts, 

Trust  estates  pass,  by  descent  or 
dt'vise,  as  other  estate*^  unless  it 
is  otherwise  provided  by  the  will, 
or  o(her  in«trUiueut  of  convey- 
ance. Sanders^  heirs  cs  Moriri- 
son}s  export. 


Trial  by  Jury. 

1  The  jtiry  n^iift  assess  the   d>\nin- 
|[ei*    in  Ht^ions    on    bpiids    with 
eollaUral  cuiidilioiis.     See   Cvn*        | 
dtUons^  121-d 

2  In  oovaoant  on  a  bank  note  onn- 
tract,  Dot  wiihtii  the  net  allow- 
inx  a  recovery  in- kind,  there 
must  be  a  jury.  Forean  vs  Bow- 
en,  4101 


2  The.  JUS  oeereseendi  is  destroyed 
ill  tni-t  p«ta»f«,  as  in  others,  by 
the  statute.     lO. 

■3  Where  land  i*  devised  in  trust, 
to  two  est cufors, sarins  nothinir 
of  stirvivor,nn  the  (hnlh    o(  one 

of  thof'X-rc.vi./rr^  a  fMUieCj    paiSef 

to  bis  heirs  or  devisees,     lb. 


I  In  oases  within  the  statute, 
where  the  plaintiff  endor^e«  he 
will  receive  the  bank  paper,  no 
jury  IS  necessary  Io  assess  tbe 
damages.     /6. 


411 


Trover  and  Conversion. 

1  This  action,  as  well  as  trespass, 
lies  aeninst  either  the  plaintiff 
who  causes,  or  the  sheriff  who 
make*  the  seixure  of  my  goo<li, 
to  satisfy  nn  execution  against 
another.    Saadcrsvs  yance.  Si 3 

S  The  damacet  recoverable  in  this 
action,  is  the  value  of  the  ^ondt 
aitbeootiTersion,  increased  by 
thf  interest,  ia  the  ditoretion  of 


Tmsts  and  Trustees. 

Where  one  to  whom  an  oMieatton 
isa«si^ned  in  trn«>t  for  tbe  pay. 
ment  of  a  smaller  sum,  afreet 
with  tf'e  oblftror  he  may  pa)  nn- 
othi^  ficht  of  as'iLiior,  and  be 
rredili^l  lor  the  aiuonnt,  ami  it 
is  done,  the  a«*iffn>  e  rann^t  be 
suhj<»ct»'d  by  a  judem>iit  credi* 
for  of  the  assicnee  by  bill  under 
tha  act  of  ^21  :  the  transantioa 
i«  valid«  McDonald* t  orfmV.  «« 
JJonahUon^ 


United   States*. 

Act  snbjectini:  chos^s  in  act  ion  to 
the  payment  of  debts  doe^  BOt 
apply  to  debts  due  by  the  state 
or  the  United  States.  Divine  et 
JBarme^ 


56 


66 


56 


194 


40 
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Usury. 


1  It  oon««i^t^  (if  the  n^rrerment  for 
exlrHonlinMr^  iiifer<'«t  on  n  loan, 
or 'or  lorbeiiraiice.  Busfi't  adm^x 
9t  Buth^  S3-4 

2  A  note  at  the  foot  of  an  oblif  a- 
tio.i  to  p«y  16  per  c«nl  on    the  m  indites 
aitionnt  till  pnid  do«s  not  nnci-.-          =^  Mandates, 
•arrilv    make    a  «a«K»   oi  usury. 
See  Pleading  biy  Defendant^           5»-4 

3  And  attignee  df  a  judgment  may 
repel  the  dcfeodKnl  coniins;  nilo 
equity  for  a  8i?t  off,  hy  nllfijioi? 
the  u«iirioup  consideration  »»l'the 
debt  iiet  up  III  the  bill.  Tripleit 
and  Turner  vs  Coxj  191 


3  Answer  of  an  untrer^  held  em- 
five,  iHid  relief  direc^tul  for  com- 
plainHnt.     Silleevs  Duncan,  383 

lO  Uevice  of  rttndi^onal  tale  of 
thtj  iitorts^Hged  pr.i^ieily,  to  tlie 
lender  to  cover  the  U!»iiry,  inef- 
fectual.    Butt  vt  thnduranij         423 


424 


4  Parol  evidence  is  competent  to 
prove  a  tran»Hotion  in  the  fordn 
of  an  iib>*o  ute  sale,  wa*  »  inort- 
l^aee  to  feeciire  a  usurious  louD.* 
iMdley  vt  Sharp  ice.  352 


5  An  advance  of  money  to  an  ap- 
pticunl  for  a  loan  for  hi^  uhlua- 
lion  to  deliver  slavetr.f  a  cer- 
tain de«ori(iUiMi  in  a  ccit-im 
time,  worth  more  thnn  the  mo- 
ney, hold  to  be  a  usurious  luun. 
lb. 


11  Where  the  a»urer  hat  renewed 
his  ser.«ritiei»,  after  the  patsaKO 
of  the  act  for  hi^  benefit,  of  Peb- 
riiHry,  1819,  he  in  entitled  to  re- 
cvtr  principal  and  If^al  inter- 
est, and  li>«t'«  hut  thf  excessive 
interest.     Kay  vs  Fowler  See.  59d 

12  Mode  of  cahMila»ion,anrt  ofas- 
certaintne  fhe  fnni  dn»-  on  an 
ustirions  trunsnction,  »»f  nnnier- 
on*  advances,  p«ym»'tits,  renew- 
als and  compounilings.     1^.  M6 


252 


Variance. 

Between  the  cofts  recovered  in 
the  jiidifiiient  med,  and  tliC  a- 
•■•«Mi«ki.a«iauiudid[»o«'CH««oned  by 
the  error  of  the  rlTrtciri  TtifT.»r»- 
ntion,  not  fatal.    Snoddy  vs  Mau- 


52 


6  It  is  sufficient  to  nlleec  the  fact 
to  coiistiluie  the  cii#e  of  u-nry, 
wititoot  tftvin<  tho  name.  Kce- 
mati  &c.  vs  Bfown, 

See  Pleading  in  Chancery. 

5  Monroe. 

7  Lonn  of  ileprecii^ed  bank  notes, 
to  be  repaid  at  the  iio.niiirtl  a- 
mount  in  specie,  i*  usury,  and 
tt»e  borrower  i*  bound  but  "or 
the  value  of  tho  paj>er  when 
loaned,  with  legal  interest. — 
CotUna  Of  Seervhy 

BuriUiam  &.  Co.  vs  Gentrys 

8  Confession  of  jndjEmenl  for  tho 
amQuat  of  the  obligation  is  no 
bar  to  relief  in  equity  for  the 
osnnous  interest  in  ths  transac- 
tion,   ifr* 


,2  Between  writ  and   declaration, 

is  fatal  on    demurrer  in    abafe- 

ofio'    mcnt.    ChrUiian Bank  vs  Green^ 


290 


475 


3  Between   the  grounds  of  a  mo- 
j     tion  ill  the  court  below  and  those 
relied  on  hens aud    apparent  in 
the  record.     Seo  J^otionsj  259 


336 
354 


Vender  and  Vendee. 
See  Prihclpa!  and  Surety.  »4 

Sheriff's  Sales— pamm. 


1  Deolarntion  of  vendor  hefure  hit 
#nlc,  ev  dence  ae»i'»*t  vendee. 
Forsyth  vs  Krfakbaum^  106 

355'2  One  who  obtaini  poaienioa  un- 
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d«r  nn  Axeootory  oontrnct  o^n* 
not  tlt*n>  tiiutifluo'   bit  vendor. 

dVtnflfeHj  execfltorj  contract, 
after  rpcovemu  Mt  U«r  for  ven- 
tlofN  tnilun*  to  convey,  inti -it  sur- 
render the  |>oi««*f«i^n,  nnd  can- 
iiiit  (ir<»tei)i-  hiiu-eif  by  an  out- 
ttandi  untitle.     /6. 

4  Vendee  in  potaeMfon,  whoie  ven- 
dor C4>nvi*yi  to  nnolher  in  viuia* 
tion  o*  hit  contract,  ii  abMOtved, 
and  mtiy  deny  tbe  title  lie  en- 
tered under,  and  purchase  and 
defend  under  any  otber  olaiui. 
it. 

5  Decree  for  a  conveyance  againit 
vendor  by  executory  contrttct^ 
in  tbe  favor  of  anotber  absolve* 
tbe  vendee  from  hi*  obligation  of 
'fnofi  tenant,    lb. 

6  Record  of  tncb  a  decree  U  com- 
petent evidenoe  in  an  ejectm'*nt 
by  vendor  •<Hinit  vendee.     lb. 

7  Vendee  who  accepti  the  title  it 
presumed  to  have  inspected  the 
tit)f*  and  rec»*ivHd  t^^^'-NjorUj  and 
Cherelore^tn  retiBt  the  pajmeiit 
0f  the  price,  mutt  prove  the  de- 
fect of  the  title,  beiidet  ihowing 
that  he  ba«  no  remedy  at  law. 
Payne  vt  CabeU^ 

8  Act  prohibiting  the  tale  of  land 
in  adverse  pottettion,  does  not 
apply  when  the  occupant  holds 
in  such  manner  (hat  he  is  bonnd 
to  tnrrendfr  the  p  >p«e8«ion  to  the 
vendee  without  qnesHonine:  his 
title.     Cattleman  v»  Combs  ite* 


104 


105 


I  \  Payment  of  no  pari  of  the  pnr- 
chase  riionfy  can  be  retisfed  on 
thf  crounds  of  (he  claim  of  ven- 
dor's wife  to  flower,  after  n  ron- 
vejnnce    obtained    by  tint    in 

*  equity.     /6, 


356 


105 


106 


106 


202 


19  Vendee  cannot  sf't  off  neain^t 
part  of  the  parohate  money 
the  dnma?e«  sustained  for  (he 
tetpnti«»n  of  (he  I  mil  in  pos^pssioo 
by  vendor  «uhpeqiipnt  to  a  recov- 
ery on  the  covenant  to  deliver 
the  no««p9sion.  Bumham  vs 
Oldhntn  ice, 

10  Bot  the  indement  *o  recovered 
may  beset  off  in  equity,  because 
of  the  oonneziDn.    lb. 


14  Possession  by  vendee,  not  of 
ooiirce  ft  waiver  o«"*f»n«I«ir»*  'or- 
reiCtire  of  bis  contrn<^t  b^  hit 
failnr«»  to  convey.  Thrift  repU. 
vt  Kickard»on'*9  heirt  See.  657 

13  To  make  the  plea  of  a  benajide 
purchase  without  notice  availa- 
ble, the  notice,  before  tbe  whole 
of  the  purchase  money  was  paid 
and  conveyance  received,  mnst 
be  po<itively  denied.  JVontt&r. 
vt  MePhenon^  59^ 


14  Such  information  at  would  pat 
A  prudent  man  on  the  trarch  for 
the  tratb,  it  tnfficient  notice,— 
lb.  699 


Void  And  Voidable* 

See  InfantM,  301 

Village  Rights. 

1  Act  of  I7T9,  alfowtng:  viHnee 
riifhts  to  lahd.  Sharp  vs  Truriees 
ofL^xxngton^  23-4 


See  Lexington . 


24 


Z  Minors  in  (he  families  of  the  vi}. 

9761     la  iters  were   not  entitled   to  the 

400    acres     yillafre    rights    and 

1000    acres  pre-emption  in  the 

country,     lb,  24 


Verdict 


653  Where  the  jury  assets  damaees  not 
warranted  l>y  the  nlleeationt  of 
the  declnrntion,  (he  court  otteht 
ex  offieio^  to  set   it  aside.     Stew^ 

6S3i .  art  vs  TevU*  ex^oru  t69 
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Warranty, 

hi  »ak$  of  goods, 
8ee  Sheriff's  Sftlet. 

•— —  Prioeipal  and  Surety 


I  Deed  of  coDTeyance,  with  war- 
ranty, made  by  a  cooiiiititioDer 
under  a  decree,  pastes  all  the  ti- 
tles the  vendor  may  afterwHrds 
acquire   Logon  vsSUekUhein^iQQ-^ 

2  Where  the  deed  purports  to  con- 
vey all  the  esute,  the  covenant 
of  warranty  estops  the  grantor 
from  asserting  an  after  acquired 
interest  in  the  land.    Smith  e« 

Qnerj,  q(  the  effect,  in  oase  of 
eviction,  of  the  warranty  in  a  con- 
veyance on  a  certain  condition, 
and  of  a  warranty  in  a  rpoonvey 
vmoe  by  the  grantor  back  to 
the  erantei*,  on  cr«^ater  consid- 
eration.   Ktnntiy  v$  DwtU*  deo- 


now  devised. 


Botohn  et  ex  v$ 


31 


Water  Courses. 


See  Jfttitatues, 


Widow. 


1  Her  9uaralintf,  by  our  statute, 
extends  to  the  mansion  house 
and  whole  plantation,  until  ber 
dower  is  assi|i^ned.  ChapHne  See. 
V9  Smmont^  heirt^  338 

f  She  is  entitled  to  the  use  of  the 
mansion  hottse,and  farm  attach- 
ed, until  dower  is  a«si|i:ned, 
whether  she  m^idps  there'  or  not. 
WhiU  tec.  vt  Clarke^  641 


I  Last  wills  cannot  be  snccessfal- 
ly  assailed  in  equity,  after  the 
lapse  of  seven  years  from  the 
probate:  unless  the  complainanti 
are  under  some  disabilitv.  Mc* 
MiUin  vt  McMillinj         '  554 

F.vidence  that  the  testatrix  di- 
rected  the  writer  of  her  will  to 
insert  a  clause  devising  the  rest- 
due  of  her  estate  to  the  com- 
plainant, which  he  omitted  by 
mistake,  but  which  she  always 
believed  was  there,  ineffectual. 
JTMU  Actrt  vt  WM,  gjy 

Lackof  proof  of  the  execution 
of  the  prior  will  held  fatal  a- 
gainst  ito  effect  here.    IB.  eS6 

Parol  evidence  is  not  admissible 
to  supply  a  clause  in  a  will,  de- 
vising real  estate,  omitted  bv 
mistake.  rb.  629 

Statute  in  relation  to  nuncupa- 
tive wills,    tb.  629 

7  Statute  of  wills,  frauds  and  per- 
juries,   lb.  "^       g3i 

327-8|8  Parol  evidence  has  been  admit- 
ted  to  control  the  provisions  of 
wills,  in  cases  of  fraud.    /*.        630 

9  To  supply  a  clanse  in  a  will  be- 
queathinic  personal  estate,  the 
bequest  ought  to  be  proved  as  a 
auncapative  will.    Jb»  eSO 


,See  Fees  of  Clerks. 


SO-1 


Wills. 


Witnesses. 

I  Slaves  not  competent  witnesses, 
except  for  or  against  negroes 
and  mulattos;  hence  their  dec- 
larations OS  ntdi  are  not  com- 
petent evidence  against  others. 
l\uney  va  KnoXj 

31 2    Witness   who    becomes    inter- 


91 


See  Devises,  patiim. 

-   «,.    .         *^        ..         -  .  '•    •'•"•«»■■    wno    DQoomes    mter- 

1  Whatever  may  disoend  may  bo       '    ested   in  the  matter   after   bis 

4  S« 
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attestation,  cannot  withhold  hii 
tfiitimooj.    Price  vsWood^  2S3 


Writ 

1  Variance  between  writ  and  dec- 
laration, is  not  aid  by  any  stat 
ute.  CkritHan  Bankvi  OreenJUldj  290 

2  In  oafe  of  a  decree  in  one  tnit, 
agaioit  a  namber  of  defeodanis, 
direction  theas  set erally  to  pay 
a  certain  sam  each,  and  order» 
ing  them  all  iointly  to  pay  the 
costs,  the  wnt  of  error  must  be 
joint  by  all  the  defendants;  one 
cannot  maintain  it.  OaaUeman 
iLC.  vt  Holmes  Ac.  59S 

3  Precedents  of  writs,  OTidenoe  of 
^e  law.     Wood  Sue,  ve  CogkUl^      601 


WritillgB. 

1  Prodoced  on  the  trial  by  one  par- 
ty  on  notice  from  the  other  are 
presumed  genuine.  Seefndener.  137 

Their  execation  may  be  proved 
by  cifoamstances.  Siecenson  ke, 
m  Dtmlap  ke.  137 

When  prodoced  on  a  trial  by  one 
party,  on  notice  from  th^  other, 
how  Chen  disposed  of,  and  after- 
wards obtained  or  their  content* 
shown.    See  PrmcHee  inJkdionz 

Esistcnoe  and  loss  of  the  afllda- 
Tit,  on  which  a  dedimons  is«H 
ed  to  take  the  deposition  of  & 
non*resident,  may  be  prored  by 
the  clerk,  find  thn>  its  place  inp- 
plied.    ^lor  et  Bank  tfBHnoit.  STT 


4>.. 
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OF 

THE  nmCISIOJMS  OF 

TBS  87P£^aMS  OOURT  07  ZSlTTtTOST. 


1  Hughes'  Reports.  I  Vol.  TbKbookby  Jame*  HagbetyEiq.  Coans«l. 
lor  fit  law,  oontaiDB  the  cates  determined  bj^the  Sapreme  Court  for  the  Vis- 
irietoH  KeDtuckj,  before  the  e»tabiitbment  oi-  the  state,  and  bj  the  Court  of 
Appeals  of  Kentucky,  from  its  eitablishmcnt,  to  the  March  term,  1801,  inclu- 
aive,  in  which  the  Utlet  of  land  were  in  dispuU, 

2  Prtnted  Decisions,  om,  Swked'b  Retorts.  This  book,  labeled  and  cited 
by  these  titles,  contains  ca8e»  deteroiiDHcl  in  the  Court  of  Appeals,  of  K(>n« 
tttukf ,  (rom  the  first  day  of  Mf>rch,iaOl,  to  the  18th  da}  of  January,  1005, 
iociusive,  (^ubUshed  by  AohiJles  Sneed,  Ksq.,olerk  of  the  oourt,  without  aote 
or  ladex. 

3  Habdim^s  Reports.  I  Vol.  By  Martin  D.  Hardin,  Esq.,  Counsellor  at 
law,  containing  the  cases  at  Coiumon  law  and  Chancery,  determined  in  the 
Court  of  Appeals,  flrom  Spring  Term,  1805,  to  Spring  Term,  1808,  inolu- 
aive. 

7  BiB9*8  Reports.  IV  Vols.  These  volumes,  by  George  M.  Bibb,  Esq., 
late  Chief  Justice  of  Kentucky,  appointed  the  Rei)orter  of  the  deoisions  of 
the  .Court  of  Appeals,  according  to  nn  act  of  the  0«>neral  Assembly,  of  Feb- 
ruary, 1815,  contain  the  ca«es  determined  from  the  Fall  Term,  1808,  to  the 
Spriiig  Term,  1817,  inclusive. 

10  Marshall's  Reports,  ill  Vols.  By  Alexander  K.  Marshall,  Eqs.,  ap- 
pointed the  successor  oi  Mr.  Bibb,  accordine  to  the  same  Statute,  contain 
the  cases  determined  from  the  Fall  Term,  1817,  to  the  Fall  Term,  1821,  in- 
clusive. 

15  Littell'r  Reports.  V  Vols.  Those  volumes,  by  William  Littell,  L. 
L.  D.,  appointed,  dirpclly,  by  an  act  of  the  General  Assembly,  at  the  ses- 
sion of  1822,  contain  thp  cases  determined  from  the  Spring  Term,  1822,  to 
the  Spring  Term,  1824,  inclusive. 

16  Littxll's  Selected  Cases.  I  Vol.  This  book  contains  the  cases  se- 
lected from  the  decisions  ol  the  Court  of  Appeals,  which  had  not  been  pnb- 
liihed  from  the  Fall  Tern^  1795,  to  the  Fall  Term,  1821, inclusive. 

33  MoMROE^s  Reports.  Vll  Vols.  By  Thomas  B  Monroe,  Counsellor  at  law, 
•'Reporter  of  «h«  decisions  of  the  Court  of  Appeals,"  appointed  according  to 
an  act  of  the  General  Assembly,  at  the  session  of  1824,  by  the  Governor,  with 
the  concurrence  of  the  Senate.  These  volumes  contain  the  oases  determined 
Irom  the  Sprine  Term,  1824,  fo  the  end  of  the  year,  1828,  when  an  entire 
change  of  the  Judges  of  the  Court  of  Appeals  occurred. 

(tfrThis  Reporter,  Thos.  B.  Monroe,  accepted  the  appointment  of  Attorney  of 
the  United  States  forth?  Kentucky  District,  on  the  12th  day  of  October,  1830, 
whereby  it  was  consid^  red  that  according  to  the  constitution  of  Kentucky  ,ho 
vacated  the  office  of  Reporter,  held  ander  the  state,  and  John  J.  Marshal), 
Esq.,  was  appointed  his  saccefior. 
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